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BEFORE
THE PusLIc UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Columbus
Southern Power Company for Approval of its
Electric Security Plan; an Amendment to its
Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets.

Case No. 08-917-EL.-SSO

R i T

In the Matter of the Application of Ohio Power
Company for Approval of its Electric Security
Plan; and an Amendment to its Corporate
Separation Plan.

Case No. 08-918-EL-SSO

REPLY OF INDUSTRIAL ENERGY USERS-OHIO TO COLUMBUS SOUTHERN
POWER COMPANY’S AND OHIO POWER COMPANY’S MEMORANDUM IN
OPPOSITION TO INDUSTRIAL ENERGY USERS-OHIO’S
MOTION REQUESTING COMMISSION ORDERS

. Procedural Background

On March 18, 2009, the Public Utilities Commission (“Commission™) issued an
Opinion and Order modifying and approving Electric Security Plans (“ESP”) for Ohio
Power Company (“OP”) and Columbus Southern Power Company (“CSP”) (collectively

' Based on appeals by the Industrial Energy Users-Ohio d“!EU-Ohio“)

“Companies”).
and the Ohio Consumers’ Counsel (“OCC"), the Ohio Supreme Court reversed and
remanded the Opinion and Order to the Commission on April 18, 2011. Tﬁe Supreme
Court found that the Commission engaged in retroactive ratemaking when ‘it permitted

OP and CSP to collect $63 million in revenues for the time the ESP Applications were

pending after January 1, 2009 and prior to the ESP becoming effective on Apri| 1, 2009.

* Opinion and Order (Mar. 18, 2009).
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It reversed and remanded the Opinion and Order because it fouﬁd that the
Commission’s finding that the Provider of Last Resort (“POLR") charge was cost based
was not supported by the evidence. Finally, it reversed and remanded the Opinion and
Order because it found that the Commission incorrectly applied Section 4928.143(B)(2),
Revised Code, as the basis for aIIc_)wing OP and CSP to collect revenues for the
carrying costs of environmental investments from 2001 to 2008.2

On May 10, 2011, IEU-Ohio filed its motion seeking that the Commission expand
the scope of its review of the remand to address the full scope of the Supreme Court's
decision. As outlined in the Motion and accompanying memorandum, iEU-Ohio is
requesting that the Commission initiate further proceedings to address the proper
restatement of accounts and rates and such further relief and orders as are necessary
to assure th the Supreme Court’s decision is fully reflected in accounts and rates of the
Companies. Among the critical areas of concern are deferred revenues thét OP will be
seeking, delta revenue calculations, and determinations of significantly excessive
earnings.” :

Prior to IEU-Ohio's filing of the Motion on May 10, 2011, the Commission initiated
the process of addressing the remand by its Entry issued May 4, 2011. In the May 4,
2011 Entry, the Commission directed the Companies to file proposed revised tariffs
removing the revenue effects for the issues the Supreme Court remanded. The

Companies responded by filing the tariffs, but also sought orders to allow the

2inre Application of Columbus Southern Power Co., Slip Op. 2011-Ohic-1788 (Apr. 19, 201 1) (*Remand
Decision”).

* Motion Requesting Commission Orders to Bring Electric Security Plans of Ohio Power Co. and

Columbus Power Company Co. into Compliance with the Ohio Supreme Court's Decision and Other
Relief and Memorandum in Support (May 10, 2011).
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Companies to continue to collect the revenues until the Commission completed a review
of the remanded issues or to allow the Companies to collect the revenues subject to
refund while the Commission completed a review. To protect its Motion from an
argument that it failed to make an appropriate procedural response to the Commission's
May 4, 2011 Entry, IEU-Ohio filed an Application for Rehearing raising the issue of the
appropriate scope of the Commission’s review as a resuit of the Supreme Court’s
decision.’

On May 25, 2011, the Commission ordered further hearing to address the effects
of the remand.> As noted in an Application for Rehearing of the May 25, 2011 Entry that
IEU-Ohio filed for reasons similar those that drove the prior Application for Rehearing,
|[EU-Ohio again urged the Commission to address the scope of the hearing.®

Also on May 25, 2011, the Companies filed their Memorandum in Opposition to
IEU-Ohio’s Motion.” They argue that any attempt to address the effects of the remand
on the revenue effects of deferrals and delta revenue collection wouid amount to
retroactive ratemaking in violation of the filed rate doctrine. They further argue that
identification of issues for the analysis of earnings and their pending applications for
new ESPs are inappropriate for procedural reasons. As discussed below, neither the
Companies' legal claim based on the filed rate doctrine nor their procedura! arguments

prevent the Commission from undertaking the important task of fully recognizing the

“ Application for Rehearing by Industrial Energy Users-Ohio of May 4, 2011 Entry (May 16, 2011).
® Entry (May 25, 2011).
¢ Application for Rehearing by Industrial Energy Users-Ohio of May 25, 2011 Entry (June 1, 2011).

7 Columbus Southern Power Co. and Ohio Power Co.'s Memorandum in Opposition to Industrial Energy
Users-Ohio's Motion Requesting Commission Orders (May 25, 2011) (“Memorandum Contra"). They
further filed a memorandum contra to the May 16, 2011 IEU-Ohio Application for Rehearing that states
the same arguments as in their Memorandum in QOpposition to the May 10, 2011 Motion.
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effects of the Supreme Court's decision on current and future revenue claims by the

Companies.
l. Argument

A. Deferred Revenues

In its Motion and supporting Memorandum, [EU-Ohio identified séveral areas
which are affected by the Supreme Court's remand on the Companies’ revenue claims
under the current ESP and their pending applications for new ESPs. The first related to
OP’s attempt to recover up to $642 million in deferred revenues resuiting from the bill
limiter in its current ESP. In a response that can best be described as an admission
that the Companies are seeking to over-collect revenues under the current ESP, CSP
and OP assert that restating the deferred revenues would violate the filed rate doctrine
and upset their accounting for the deferrals. Contrary to the Companies’. arguments,
however, the filed rate doctrine is not implicated, accounting rules do not permit the
Commission to ignore the orders of the Supreme Court, and Section 4928.144, Revised
Code, requires the Commission to assure that any authorizd recovery of deferrals is just
and reasonable. Thus, the Commission should, indeed must, address the effect of the
remand on OP's deferred revenues.

The assumption implied but not demonstrated by the Companies’ argument is
that the Companies are collecting revenues subject to an approved tariff.? To establish
that premise, the Companies point to the Commission’s March 18, 2009 Opinion and
Order as a basis for concluding that there is some sort of claim to a fixed amount of

deferrals on the Companies’ books. The Companies' detailed description of the

® Section 4905.32, Revised Code.
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Commission's Opinion and Order explains that the Companies were permitted to defer
amounts in excess of bill limiters,® but notably absent from the discussion is any rate
mechanism or the suggestion that the deferrals were not subject to reconciliation,'
Moreover, the Companies’ characterization of the deferrals as fuet expense (a
characterization that itself is questionable since fuel is simply the residual amount used
by the Commission to adjust the deferrals) subverts their own argument. The
Commission has and is continuing to review the fuel adjustment clauseé (“FAC") of
each company.' As noted in IEU-Ohio’s Motion, OP is already at substantial risk of not
recovering deferrals as a result of the 2009 FAC review. Thus, there is nothing fixed in
the accounting of the revenue deferrals that would constitute a filed rate bﬁsed on the
Commission’s Opinion and Order. |

More importantly, the Companies misapply the filed rate doctrine. Initially, the
Companies rely on the Supreme Court's decision in this case to assert that the
Commission cannot review the levels of the deferrals. The filed rate probleni in this case
arose when the Commission permitted the Companies to recover three months of rate
increases, $62 million, prior to the effective date of the tariffs authorized by the Opinion
and Order. Finding that the Commission engaged in retroactive rateh'naking, the

Supreme Court stated that “present rates may not make up for dollars lost ‘during the

¥ Memorandum Contra at 5 (May 25, 2011).

1% Opinion and Order at 20 (Mar. 18, 2009).

" in the Matter of the Fuel Adjustment Clauses for Columbus Southern Power Company and Ohio Power
Company, Case No. 09-872-EL-FAC et al. Similar reviews are pending for 2010 fuel costs. See, e.g. In
the Matter of the Fuel Adjustment Clauses of Columbus Southern Power Co. and Ohio Power Co., Case
No. 10-1286-EL-FAC et al.
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pendency of commission proceedings,”'? and concluded that “the commission violated
the law when it granted AEP additional rates to make up for regulatory delay.”® The
filed rate doctrine, however, prevented the Court from ordering a refund of the $62
million already collected from customers.'® in contrast, IEU-Ohio seeks to have the
Commission address the revenues the Company will be seeking through the phase-in
rider from 2012 to 2017 as a result of the bill limits. Inasmuch as the Companies will be
seeking additional revenues of up to $642 million and inasmuch as the Commission has
not determined whether any of the deferred revenues are properly collectable, there is
no basis to assert that the filed rate doctrine as applied in this case to the January-
March 2009 revenue recovery prevents the Commission from requiring the Companies
to restate the deferred revenues.

The Companies’ reliance on the Lucas County case is similarly misplaced.” In
the Lucas County case, the Supreme Court agreed that the Commission properly
dismissed a complaint seeking a refund when the complaint was ﬁléd after the
challenged rates had been collected. In affirming the Commission's decision, the
Supreme Court stated, “The Public Utilities Commission of Ohio is not statutorily
authorized to order a refund of, or credit for, charges previously collected by a public
utility where those charges were calculated in accordance with an expeﬁmental rate

program which was approved by the commission, but which has expired by its own

"2 Remand Decision at | 11, quoting Lucas County Commissioners v. Pub. Util. Comm’n, BO Ohio St. 3d
344, 348 (1997). .

i
Bid at14.
" 1d. at 7 15-16.

' | ycas County Commissioners v. Pub. Util. Comm’n, 80 Ohio St. 3d 344, 348 (1997).
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terms.”'® Again, the complaint sought to recover a refund of moneys already collected
from customers. As previously noted, IEU-Ohio is not seeking a Commission order of a
refund. If the Commission takes the actions recommended by IEU-Ohio’'s Motion, it
instead would be setting the just and reasonable level of the prospective recovery as
required by Section 4928.144, Revised Code.

The Companies’ real complaint, however, is that they may be placed at risk for
the deferred balances and have to expense them. As the Companies explain, under
applicable accounting rules they may be required to expense immediately those
deferrals for which they cannot show a probability of recovery.”” Asa statement of fact,
they have described the accounting rule and the problem it creates for the :Companies;
as a statement of the Commission’s legal obligation, however, the accounting rules are
irrelevant to the proper determination of what may be properly collected. The
Commission is bound by Section 4928.143, Revised Code, to allow the recovery of
certain defined revenues, and nothing more.'® As the Supreme Court has determined,
the Companies have failed to demonstrate, and cannot demonstrate, that they are
entitled to the POLR and environmental investment carrying costs revenues. The
applicable accounting rules do not prevent the proper restatement of the deferred
revenues.

The legal requirements for setting the proper deferral revenues likewise point the

Commission to the correct result. Section 4928.144, Revised Code, requires the

"% 1d. at 349.
7 Memorandum Contra at 8.

'® Remand Decision at Y] 32.
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Commission to authorize a “just and reasonable” phase-in. By definition, a iegal phase-
in must recover only properly collectable revenues. I

Thus, the Commission must address the deferred revenues So that the
Commission carries out its legal responsibility. Certainly accounting rules do not
prevent that review, and the filed rate doctrine does not apply.

B. Delta Revenues

Similarly, the Companies argue that the filed rate doctrine protects them from any
Commission action to correct the calculation of delta revenues used to set economic
development and universal service fund riders. Once again, however, the Companies
misapply the filed rate doctrine. Each of these riders is subject to a true-up so that the
Companies receive only the amount to which they are entitled. To the extent that the
Companies try to collect revenues on rates that contain elements ruled iliegal, the
Commission must intervene.

C. SEET and Pending Application

Likewise, the Companies misstate the effect of the remand to the application on
Section 4928.143(F), Revised Code, the significantly excessive earnings test, and the
effect of the remand on the pending ESP cases. The basic argument the Companies
advance is that another proceeding will be the proper place to raise |IEU-Ohio’s
arguments. In part, IEU-Ohio agrees. To the extent that either Company is recovering
significantly excessive earnings as a result of recovery of revenues to which it has no
entittement, the annual earnings review offers the Commission a means to address the
revenue problem by returning the excess to customers as required: by Section

4928.143(F), Revised Code, as it has done in the past. Additionally, thé Companies

{C34248: } 8



made clear in their 2011 ESP filings that they were basing future ESP revenues on their
current ESP revenues.'¥ However, these upcoming proceedings will depend on the
Commission clearly delineating the effect of the remand. Any suggestioh otherwise
ignores that the Companies’ current ESPs are driving other matters directly and
indirectiy.
lll. Conclusion

For the reasons outlined in the Motion and Memorandum in Support, IEU-Ohio
urges the Commission fo initiate proceedings to address the proper restatement of
accounts and rates of the Companies. The Companies in their Memorandum in
Opposition have not offered any viable reason to avoid that action. By granting the
Motion, the Commission will take a significant step in assuring that the Companies do
not continue to extract revenues from customers to which they are not entitled.

Respectfully Submitted,

2T

Sarfuel C. Randazzo (Counsel of Record)
Frank P. Darr

Joseph E. Oliker

MCNEES WALLACE & NURICK LLC
21 East State Street, 177" Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Telecopier: (614) 469-4653
sam@mwncmh.com
fdarr@mwncmh.com
joliker@mwncmh.com

Attorneys for Industrial Energy Users-Ohlo

' In the Matter of the Application of Columbus Southern Power Co. and Ohio Power Co. for Authority to
Establish a Standard Service Offer Pursuant to Section 4928.143, Ohio Rev. Code, in the Form of an
Electric Security Plan, Case No. 11-346-EL-SSO, et al., Testimony of David Roush (Jan. 27, 2011).
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing Reply of Industrial Energy Users-Ohio to
Columbus Southern Power Company's and Ohio Power Company’'s Memorandum in
Opposition to Industrial Energy Users-Ohio’s Motion Requesting Commission Orders
was served upon the following parties of record on June 1, 2011, via electronic

transmission, hand-delivery or first class mail, postage prep&
‘%_ ,Bz

Steven T. Nourse

American Electric Power Service Corporation
1 Riverside Plaza, 29" Floor

Columbus, OH 43215

Selwyn J. R. Dias

Columbus Southern Power Company
Ohio Power Company

88 E. Broad Street — Suite 800
Columbus, OH 43215

Daniel R. Conway

Porter Wright Morris & Arthur
Huntington Center

41 S. High Street

Columbus, OH 43215

ON BEHALF OF COLUMBUS SOUTHERN POWER AND
OHi0 POWER COMPANY

David F. Boehm

Michael L. Kurtz

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, OH 45202

ON BEHALF OF OHio ENERGY GROUP
John W. Bentine

Mark S. Yurick

Chester, Willcox & Saxbe LLP

65 East State Street, Suite 1000
Columbus, OH 43215-4213

ON BEHALF OF THE KROGER CoO.

Janine L. Migden-Qstrander
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Frank P. Darr

Consumers’ Counsel

Maureen R. Grady, Counsel of Regord
Terry L. Etter

Michael E. lIdzkowski

Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, OH 43215-3485

el

ON BEHALF OF THE OFFICE OF THE OHIO
CONSUMERS’ COUNSEL

Barth E. Royer, Counsel of Record
Bell & Royer Co. LPA

33 South Grant Avenue
Columbus, OH 43215-3927

Nolan Moser

Air & Energy Program Manager
The Qhio Environmental Council
1207 Grandview Avenue, Suite 201
Columbus, OH 43212-3449

Trent A. Dougherty

Staff Attorney

The Chio Environmental Council .
1207 Grandview Avenue, Suite 201
Columbus, OH 43212-3449

ON BEHALF OF THE CHIO ENVIRONMENTAL
CounciL



David C. Rinebolt

Colleen L. Mooney

Ohio Partners for Affordable Energy
231 West Lima Street

Findlay, OH 45839

ON BEHALF OF OHIO PARTNERS FOR AFFORDABLE
ENERGY

Richard L. Sites

Ohio Hospital Association

155 E. Broad Street, 15™ Floor
Columbus, OH 43215-3620

Thomas O'Brien
Matthew Warnock
Bricker & Eckler

100 South Third Street
Columbus, OH 43215

ON BEHALF OF THE OHIO HOSPITAL ASSOCIATION

David |. Fein

Cynthia Fonner

Constellation Energy Group

550 W. Washington Street, Suite 300
Chicago, IL 60661

ON BEHALF OF CONSTELLATION ENERGY GROUP

Howard Petricoff

Stephen M. Howard

Michae! Setterini

Vorys, Sater, Seymour & Pease LLP
52 E. Gay Street

Columbus, OH 43215

ON BEHALF OF CONSTELLATION NEW ENERGY AND
CONSTELLATION New ENERGY COMMODITIES
GROUP, DIRECT ENERGY SERVICES, LLC,
INTEGRYS ENERGY SERVICES, INC., NATIONAL
ENERGY MARKETERS ASSOCIATION, OHIO SCHOOL
OF BUSINESS OFFiICIALS, OHIO SCHOOL BOARDS
ASSOCIATION, BUCKEYE ASSOCIATION OF SCHOOL
ADMINISTRATORS, AND ENERNOC, INC.
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Craig G. Goodman

Naticnal Energy Marketers Association
3333 K. Street, NW., Suite 110
Washington, D.C. 20007

ON BEHALF OF NATIONAL ENERGY MARKETERS
ASSOCIATION :

Barth Royer

Bell & Royer Co. LPA

33 South Grant Avenue
Columbus, OH 43215-3927

Gary Jeffries

Dominion Resources Services
501 Martindale Street, Suite 400
Pittsburgh, PA 15212-5817

ON BEHALF OF DOMINION RETAIL, INC.

Henry W. Eckhart

2100 Chambers Road, Suite 106
Columbus, OH 43212
henryeckhart@aol.com

ON BEHALF OF THE SIERRA CLUB, QHIO CHAPTER,
AND THE NATURAL RESOURCES DEFENSE COUNCIL

Matthew Warnock
Bricker & Eckler

100 South Third Street
Columbus, OH 43215

Kevin Schmidt ‘
The Ohic Manufacturers' Association
33 North High Street

Columbus, OH 43215

ON BEHALF OF THE OHIO MA&UFACTURERS’
ASSOCIATION

Larry Gearhardt

Ohio Farm Bureau Federation

280 North High Street, P.O. Box 182383
Columbus, OH 43218

ON BEHALF OF THE OHIO FARM BUREAU
FEDERATION



Keith C. Nusbaum
Sonnenschein Nath & Rosenthal
1221 Avenue of the Americas
New York, NY 10020-1089

Clinton A. Vince

Emma F. Hand

Daniel D. Bamowski

Douglas G. Bonner
Sonnenschein Nath & Rosenthal
1301 K Street NW

Suite 600, East Tower
Washington, DC 20005

ON BEHALF OF ORMET PRIMARY ALUMINUM
CORPORATION

Stephen J. Romeo

Scott DeBroff

Alicia R. Peterson

Srmigel, Anderson & Sacks
River Chase Office Center
4431 North Front Street
Harrisburg, PA 17110

Benjamin Edwards

Law Offices of John L. Alden
One East Livingston Ave.
Columbus, OH 43215

ON BEHALF OF CONSUMERPOWERLINE

Grace C. Wung

McDermott Will & Emery LLP
600 Thirteenth Street, NW
Washington, DC 20005

Douglas M. Mancino
McDermott Will & Emery LLP
2049 Century Park East
Suite 300

Los Angeles, CA 90067

Steve W. Chriss

Manager, State Rate Proceedings
Wal-Mart Stores, Inc.

2001 SE 10™ Street

Bentonville, AR 72716

ON BEHALF OF THE WAL-MART STORES EAST LP,
Macy’s INC., AND Sam’s CLuB EAST, LP
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Sally W. Bloomfield
Terrence O'Donnell
Bricker & Eckler

100 South Third Street
Columbus, OH 43215

ON BEHALF OF AMERICAN WIND ENERGY
ASSOCIATION, WIND ON THE WIRES AND OHIO
ADVANCED ENERGY

C. Todd Jones

Christopher Miller

Gregory Dunn

Schottenstein Zox and Dunn Co., LPA
250 West Street

Columbus, OH 43215

ON BEHALF OF THE ASSOCIATION OF INDEPENDENT
COLLEGES AND UNIVERSITIES OF OHIO

Douglas M. Mancino
McDermott Will & Emery LLP
2049 Century Park East
Suite 3800

Los Angeles, CA 90067

Gregory K. Lawrence
McDermott Will & Emery LLC
28 State Street

Boston, MA 02109

Steven Huhman

Vice President
MSCG

200 Westchester Ave.
Purchase, NY 10577

ON BEHALF OF MORGAN STANLEY CAPITAL
GROUP, INC. ‘

Glenn D. Magee
Abbott Nutrition

6480 Busch Blvd.
Columbus, OH 43229

ON BEHALF OF ABBOTT NUTRITION '



Cheryl Maxfield

John Jaones

Thomas Lindgren

Werner Margard

Assistant Attorneys General
Public Utilities Section

180 East Broad Street
Columbus, OH 43215

ON BEHALF OF THE PUBLIC UTILITIES COMMISSION
OF OHIO

Greta See

Attorney Examiner

Public Utilities Commission of Chio
180 East Broad Street, 12" Floor
Columbus, OH 43215

ATTORNEY EXAMINER
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