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BEFORE
THE PuBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission’s Review of )
Chapters 4901-1, Rules of Practice and ) :
Procedure; 4901-3, Commission Meetings; ) - Case No. 11-776-AU-ORD
4901-9, Complaint Proceedings; and 4901:1-1,)
Utility Tariffs and Underground Protection, of )

)

the Ohio Administrative Code.

REPLY COMMENTS OF INDUSTRIAL ENERGY USERS-OHIO

A INTRODUCTION

On March 3, 2011, the Public Utilities Commission of Chio (*Commission™) by
Entry issued a request for Comments and Reply,Comments regarding proposed ruie
amendments in the this case. Comments were filed by ten parties. As ain interested
party, Industrial Energy Users-Ohio (“IEU-Ohio™) submits' these Replyi Comments
addressing some of the issues presented with the Commission Staff's (“Staﬁf”) proposed
rule changes and other issues raised by the Comments filed by other parties.
B. REPLY COMMENTS

1. IEU-Ohio Supports Increased Use of Electronic Filing

IEU-Ohi¢ supports the proposed changes that encourage electroni:c filing. As
noted by several parties, the proposed changes require some clarification of the
process Staff is proposing.

One concern raised by proposed addition of Rule 4901-1-02(D)}(6) is the effect of

the encouragement to file before four p.m. It is not clear what purpose is served by the
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proposed language. If it is without legal consequence, it should be delet;éd from the
final rule.

Several other issues raised by the comments regarding electronic service
deserve comment. |EU-Ohio agrees with several parties who point out the need to
clarify in the rules the method for electronic subscription to a case. Further, as
suggested by Columbus Southern Power Company and Ohio Power Company (“AEP-
Ohio”), the parties should be encouraged to use email for éompliance wifh discovery
requests as appropriate.! Duke Energy Ohio’s (“Duke”) suggestion that the rule be
updated to conform with current software also makes sense;” it wouidj; remain the
responsibility of the serving party to demonstrate that it provided service of the
document.

2. The Proposed Rule Change to Require Sworn Public Testimony
Should be Rejected

|IEU-Ohio joins several parties in recommending that the Commission reject the
proposed change to Rule 4901-1-27(C) requiring that public statemen%s at public
hearings should be sworn. The problems outlined in the various comments indicate the
difficulties this rule change would cause. See, e.9., Initial Comments of quumbia Gas
of Ohio, Inc., the East Ohio Gas Co., and Vectren Energy Delivery of Ohio at 24.

3. Limits on the Start of Discovery Should be Rejected

! Initial Comments of AEP-Ohio at.6.

Z Initial Comments of Duke Energy Ohio at 5 (proposing amendment to Rule 4901-1-05(D)(4), OAC).
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IEU-Ohio urges that the Commission reject the recommendation thét parties be
required to secure a Commission order before beginning discovery in a métter not set
for hearing. ®

Two fundamental problems are apparent with this suggestion. First, the proposal
would result in unnecessary delays in cases that will obviously be set gfor hearing.
Second, there are instances in which discovery in the early stages of an proceeding
initialty set for only comménts could resuit in the need to develop a faq;tual record.
Under AEP-Ohio’s proposal, once again the parties would have to ;petition the
Commission to begin that process.

As a practical matter, it is likely that a motion to commence discbvery would
become a normal part of a motion to intervene or be filed shortly after a case is
docketed. Instead of meeting the goal of reducing regulatory burden, tﬁe proposed
change would likely increase filings and cause unnecessary delay. |

4. The Proposed Rule Requiring Testlmony Supporting a: Stlpulatlon
Requires Clarification

In the Staff's proposed change to Rule 4901-1-30, the Rule would -beﬂamended to
add division (D) requiring the parties filing a fult ,o,f partial written stipulatiogn‘or making
an oral stipulation to file or provide testimony that supports the stipulation. Because the
proposed rule could be inte.rpreted to require each supporting party to testify on behalf
of a stipulation,_!several parties correctly note that the amendment requires ¢larification.*
The clarification should permit that the parties to nominate a witness to serve the

supporting parties’ duty to support the stipulation. Further, the application of the

% Initial Comments of AEP-Ohio at 4-5 (proposing medification of Rule 4901-1-16, OAC).

4 See, e.g., Initial Comments Duka Energy Ohio at 12.
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proposed division (D) to stipulations regarding issues of fact is unclear. A stipulation of
fact in which some but not all parties participate is meaningiess as a pra¢t'tcal matter;
the issue is subject to litigation. Further, a stipulation of fact implies thét the fact is
uncontroverted. Thus, it is unclear why there would be a need for supporting testimony.

5. The Recommendation Regarding Staying Discovery if Intervention Is
Opposed Should Be Rejected

The recommendation that a pérty’s right. to discovery be stayed5 if a party's
motion to intervene is opposed® should be rejected. The proposed change would permit
gamesmanship that would far outweigh the benefits of the proposed amendment.

6. The Proposed Mandatory Prehearing Conference Rule Should be
Rejected

The recommendation that any party may force a prehearing conference by filing
a motion for such a conference shouid be rejected.® Again, the possibility for abuse
from such a one-sided rule is apparent. The current practice of ﬁliqg a motion
requesting a prehearing conference and providing a demonstration of needlffor it should
continue to satisfy the concerns implicif in this proposal and provide the Commission the
opportunity to p_olice any apparent abuse of the process.
C. CONCLUSION

As noted above, IEU-Ohio supports many ;of the proposed changés and looks
forward to working with the Commission in addressing these changes to éimprove the

regulatory process,

% Initial Comments of Columbia Gas of Ohio, Inc., the East Ohio Gas Co., and Vectren Eneﬁrgy Delivery of
Chio at 17, L

®1d. at 23 (proposing an amendment to Rule 4901-1 -26, OAC).
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| hereby certify that a copy of the foregoing Reply Comments of Industrial Energy

Users-Ohio was served upon the following parties of record this 29™ day of April 2011,

via electronic transmission, hand-delivery or first class U.S. mail, postage prepaid.

Judi L. Sobecki

Randall V. Griffin

The Dayton Power and Light Company
1065 Woodmarn Drive

Dayton, OH 45432
judi.sobecki@dplinc.com
randall.griffin@dplinc.com

ON BEHALF OF THE DAYTON POWER AND
LIGHT COMPANY

Jon F. Kelly

Mary Ryan Fenlon

AT&T Services, Inc.

150 E. Gay St. Room 4-A
Columbus, OH 43215

ON BEHALF OF THE AT&T ENTITIES

Colleen L. Mooney

David C. Rinebolt

Ohio Partners for Affordable Energy
231 West Lima Street

Findlay, OH 45840
cmooney2@columbus.rr.com
drinebolt@ohiopartners.org

ON BEHALF OF QHIO PARTNERS FOR
AFFORDABLE ENERGY
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American Electric Power Service
Corporation
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Columbus, OH 43215
stnourse@aep.com
yalami@aep.com

ON BEHALF OF COLUMBUS SOUTHERN
POWER COMPANY AND OH!IO POWER
COMPANY

Lisa G. McAlister

Matthew W. Warnock
Bricker & Eckler LLP

100 South Third Street
Columbus, OH 43215-4291
Imcalister@bricker.com
mwarnock@bricker.com

ON BeHALF oF OMA ENERGY GROUP

D. Casey Talbott

Mark W. Sandretto
Eastman & Smith LTD.
One SeaGate, 24" Floor
P.Q. Box 10032

Toledo, OH 43699-0032

ON BEHALF OF NORFOLK SOUTHERN
RAILWAY COMPANY '
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Mark A. Whitt

Melissa L. Thompson
Carpenter Lipps & Leland LLP
280 Plaza, Suite 1300

280 North High Street
Columbus, OH 43215
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ON BEHALF OF EAST OHIO GAS COMPANY
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Stephen B. Seiple

Brooke E. Leslie

NiSource Corporation Services
Company
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ON BEHALF OF COLUMBIA GAS OF OHIQ,
Inc. '

James W. Burk

Carrie M. Dunn

FirstEnergy Service Company
76 South Main Street

Akron, OH 44308
burkj@firstenergycorp.com
cdunn@firstenergycorp.com

ON BEHALF OF THE OH!O EDISON
COMPANY, THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY AND THE TOLEDO
EDISON COMPANY

Ted Robinson

Staff Attorney

Citizen Power

2121 Murray Avenue
Pittsburgh, PA 15217
robinson@gcitizenpower.com

ON BEHALF OF CITIZEN POWER
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Elizabeth H. Watts

Duke Energy Business Services, Inc.
139 Fourth Street, 1303-Ma|n

P.O. Box 960

Cincinnati, OH 45202—0960
amy.spiller@duke-energy.com

elizabeth watts@duke-energy.com

ON BEHALF OF DUKE ENERGY OHIO, INC.

Janine L. Migden-Ostrander
Copsumers’ Counsel

Melissa R. Yost

David C. Bergmann

Kyle L. Verrett

Assistant Consumers’ Counsel
Office of the Chio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, OH 43215-3485
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bergmann@occ.state.oh.us:
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ON BEHALF OF THE OFFICE OF THE OHIO
CONSUMERS’ COUNSEL

Michael R. Smalz

Joseph V. Maskovyak

Ohjo Poverty Law Center

555 Buttles Avenue

Columbus, OH 43215
msmalz@ohlopovertylaw org
jmaskovyak@ohlopoveﬂylaw org

ON BEHALF oF OHIO POVERTY LAW
CENTER

EHIS Jacobs

Advocates for Basic Legal Equality, Inc.
333 West First Street, Suite 5008
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eja;cobs@able'law.org

ON|BEHALF OF ADVOCATES FOR BASIC
LEGAL EQUAL!ITY, INC.
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