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The Office of the Ohio Consumers' Counsel, on behalf of the 1.2 million 

residential consumers, the Ohio Energy Group, representing 22 of Ohio's most energy-

intensive indusU'ies, the Ohio Manufacturers' Association ("OMA"), an association of 

thousands of manufacturing companies in the State of Ohio, many of whom take electric 

service provided by CSP and OP, the Ohio Hospital Association ("OHA"), a private 

This is to certify that the tr.acss &ppeari:Eig are a 
accurate and complete reprofi'uction of a cas« fll« 
document delivered in the regular course 

Technician Date Proceeded. mtfm 



nonprofit trade association with approximately 50 member hospitals in the combined 

service territories of CSP and OP, and Ohio Partners for Affordable Energy, an Ohio 

corporation with a stated purpose of advocating for affordable energy policies for low 

and moderate income Ohioans (collectively* "Movants") file this pleading in order to 

protect customers of CSP and OP (collectively, "AEP Ohio" or "Companies") from 

continuing to pay rates determined by the Supreme Court of Ohio to be unlawful. 

Movants request that the Public Utilities Commission of Ohio ("PUCO" or 

"Commission") act now to protect consumers from continuing to pay rates which include 

charges that the Ohio Supreme Court recentiy found to be unlawful. These charges, 

which are included in the rates currentiy being paid by customers, are for the provider of 

last resort ("POLR") service^ and carrying charges on past environmental investment.̂  

The PUCO has the authority and responsibility to take action to protect 

customers. It can do so by exercising any one of the following powers it has over CSP 

and OP. The Commission can do so by (1) exercising its emergency powers to alter or 

amend existing rates, taking out the illegal elements, under R.C. 4900.16; (2) it can issue 

an order to stay collection of rates pertaining to the illegal charges; or (3) it can order the 

rates collected, including the illegal elements, subject to refund, pending outcome of the 

remand. 

^ The Provider of Last Resort charge is collected through a rider. Tariff Pages 69-1D of Ohio Power 
Tariffs and CSP tariffs set forth the cents/KWH POLR charge for each respective schedule of service. The 
rates currently in effect are those made effective January 1, 2010. See Attachment A. 

^ The Commission granted the Companies' generation rates that would allow collection of "annual carrying 
costs for the incremental 2001-2008 environmental investments" of $84 miUion for OP and $26 million for 
CSP. AEP Ohio ESP Case, Opinion and Order at 24 and 28. The Companies 7/28/09 tariff filings and 
supporting work papers show a revenue requirement for CSP at page 60 ("Summary of Requested Rate 
Increase") of $26,000,000 and for OP at page 71 of $84,000,001, a total for both companies of 
$110,000,001. See Attachment B. 



Exercising any one of these three options will prevent injury to the interests of the 

public and will prevent irreparable harm to customers. Movants additionally seek an 

expedited ruling on these motions, pursuant to Ohio Adm. Code 4901-1-12(C), without 

the filing of memoranda, as provided by the rule. Expedited relief is especially crucial to 

protect the public because as each day goes by customers are being billed for charges the 

Supreme Court determined to be unlawful. The rate collection continues on at a 

staggering $22 million per month, with the customers having no choice but to pay. 

The reasons for granting these motions are further set forth in the attached 

Memorandum in Support. 

Respectfully submitted, 
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CONSUMERS' COUNSEL 
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MEMORANDUM IN SUPPORT 

L INTRODUCTION 

On April 19,2011, the Ohio Supreme Court issued a ruling on the (X!C and lEU 

appeal̂  from this Commission's March 18,20O9 Opmion and Order. The Supreme Court's 

Order reversed the PUCO on teee grounds ~ retroactive ratemaking, provider of last resort 

charges, and carrying charges on environmental investment.̂  Two of these issues ~ 

provider of last resort (*POLR") charges^ and carrying charges on environmental 

In re Application of Columbus Southern Power Co.y Supreme Court Case No. 2009-2022, Slip Opinion 
No. 2011-Ohio-1788 (April 19,2011) ("Slip Opinion"). 

•^he Commission granted the Companies' unavoidable POLR riders that would allow annual collection of 
"a POLR revenue requirement of $97.4 million for CSP and $54.8 million for OP," a total POLR for both 
companies of $152.2 million. In re AEP Ohio's First ESP Application, Case Nos. 08-917-EL-SSO, et al., 
Onier at 38 (March 18,2009) ("ESP Onler" in the "AEP Ohio ESP Case"). The Companies' 7/28/09 tariff 
filings and supporting work papers show a POLR revenue requirement for CSP at page 60 ("Summary of 
Requested Rate Increase") of $97,384,098 (current rates of $14,007,101 plus non-FAC increase of 
$83,376,997) and for OP at page 71 of $54,801,769 (current rate of $38,091,727 plus non-FAC increase of 
$16,710,042), a total POLR for both companies of $152,185,867. 



investment̂  - were remanded to the PUCO with the Court providing the Commission with 

direction as to the matters it may revisit, but with the admonition (at least with respect to 

POLR)-that however the PUCO chooses to proceed, "it should explain its rationale, respond 

to contrary positions, and support its decision witii appropriate evidence." 

These unlawful charges should be eliminated. Reductions in current rates to 

account for these two items would decrease total annual rates by $123.4 million for CSP 

and $138.8 miUion for OP. Unless the PUCO appropriately reduces rates effective May 

1, 2011 and eliminates these unlawful elements, higher unlawful rates could be in effect 

for eight months—until December 31,2011. Roughly estimated, if rates are not reduced 

for these two items for that eight month period, CSP customers could pay $82.3 million 

and OP customers could pay $92.5 million in unlawful charges to the Companies, or a 

total of $174.8 million. Without the requested rate reductions, customers will be paying 

almost $22 million a month to the Companies for charges that the Court ruled were 

unlawful. 

In order to prevent injury to the interests of the public and avoid irreparable harm to 

customers, the Movants file these Motions to request the PUCO to exercise its discretionary 

power under Title 49 of the Revised Code to protect the customers of the Companies. 

^ The Commission granted the Companies' generation rates that would allow collection of "annual carrying 
costs for the incremental 2001-2008 environmental investments" of $84 million for OP and $26 million for 
CSP. AEP Ohio ESP Case, Opinion and Order at 24 and 28.The Companies 7/28/09 tariff filings and 
supporting work papers show a revenue requirement for CSP at page 60 ("Summary of Requested Rate 
Increase") of $26,000,000 and for OP at page 71 of $84,000,001, a total for both companies of 
$110,000,001. 

'' Slip Opinion at 130. 



The Commission's authority to take action to protect customers can be found under 

various statutes (R.C. 4909.16) and case precedent.̂  

If the PUCO takes no action the Companies' customers will be required to pay 

unlawful rates for electric service during the remand process ~ a process that could take 

months, hi the likely event the PUCO reduces or ehminates these charges through its 

remand, it is unlikely customers will be able to receive remuneration for the overpayments 

they paid to AEP Ohio pending remand.̂  hideed the Court recognized thene is an apparent 

unfairness when a decision is determined to be unlawful (retroactive ratemaking), and 

customers get no refund of charges unlawfully collected. However if the PUCO alters or 

amends the rates for tiie time being, taking out the illegal elements, stays the collection of 

those rate elements, or collects rates subject to refund, the Commission can avoid further 

unjust results. Accordingly, the Commission should exercise one of these three options: 

alter or amend the rates, grant the stay, or make the rate collections subject to refund. 

n . OHIO LAW REGARDING RATES ON REMAND 

A. Amendment And Alteration Of Rates According To R.C. 
4909,16 

The Commission's authority to exercise its powers under R.C. 4909.16 has been 

upheld as a constitutionally valid exercise of police power. *̂  The standard of review 

establishes tiiat the Commission's powers under this section of the Code are 

See for example. In re Columbus & Southern Ohio Electric Co., Case No. 83-1058-EL-AIR, Entry 
(November 17, 1982); Cinnamon Lake Utilities Co. v. Pub. Util Comm., 42 Ohio St.2d 259 (1975) where 
the Ohio Supreme Court noted that R.C. 4909.16 exists to protect the public interest as well as the interests 
ofthe public utility. 

^ See for example the Court's conclusion that the retroactive ratemaking was unlawful, but the $63 million 
cannot be refunded to customers. Slip Opinion at 7-8. 

°̂ See Inland Steel Development v. Pub. Util. Comm. (1977), 49 Ohio St.2d 284. 



discretionary.̂ * Further the Commission need not conduct a hearing prior to declaring an 

emergency and exercising this power since the hearing itself could cause substantial 

10 
delay, causing the exact injury the statute seeks to avoid. Finallyj the relief granted 

must amount to a temporary and not permanent alteration of rates. ̂ ^ 

B. Stay Of A Commission Order 

The Commission has noted that there is no controlling precedent in Ohio setting 

forth the conditions under which the Commission will stay one of its own orders/"* The 

Commission, however, has favored the four-factor test governing a stay that was 

supported in a dissenting opinion by Justice Douglas, ̂ ^ and which has been deemed 

appropriate by courts when determining whether to stay an administrative order pending 

judicial review.*^ This test involves examining: 

(a) Whether there has been a strong showing that movant is 
likely to prevail on the merits; 

(b) Whether the party seeking the stay has shown that it would 
suffer irreparable harm absent the stay; 

(c) Where lies the public interest? and 

(d) Whether the stay would cause substantial harm to other 
parties. ̂ ^ 

" Duffv. PUC (1978), 56 Ohio St.2d 367. 

'̂  Id. at 377-378. 

^̂  Seneca Hills Service Co. v. Pub. Util. Comm. (1978), 56 Ohio St.2d 410. 

'"̂  See In the Matter ofthe Commission's Investigation Into the Modification of Intrastate Access Chargeŝ  
Case No. 00-127-TP-COI, Entry on Rehearing (February 20, 2003) ("Access Charge Decision") at 5. 

'̂  See MCI Telecommunications Corp. v. Pub. Util. Comm. (1987), 31 Ohio St3d 604. 

^̂  Access Charge Decision at 5. 

'^Id. 



As discussed below, the Movants here meet this test. 

C. Collection Of Rates Subject To Refund 

The Commission has acted to prevent harm from occurring by ordering utilities, on 

an ongoing basis, to collect an existing rate increase subject to refund and subject to 

appropriate interest charges. The Commission has used this approach to permit it to 

explore the reasonableness of rates in light of events that occurred after the issuance of its 

orders. For instance, the Commission granted rehearing and ordered rates to be collected 

subject to refund in a rate case filed by the Columbus & Southern Ohio Electric 

Company.̂ ^ In that rate case, one week after the issuance of the PUCO's rate order, the 

Nuclear Regulatory Commission issued an Order that suspended construction at the 

Zimmer Nuclear Power Plant ("Zimmer"). The original Opinion and Order included a 

rate base allowance for construction work in progress ("CWIP'*) for Zimmer.̂ ^ 

hi its order setting the rehearing, the Coimnission approved the Company's filed 

tariffs but expressly found the portion of the increase granted attributable to Zimmer 

CWIP "should be made subject to refund, pending a rehearing on die CWIP issue." A 

rehearing was held and the Commission ordered that all of the Zimmer costs should be 

excluded from CWP. The Commission ordered the Company to file tariffs reducing the 

total revenue requirements by approximately $13 miUion.̂ ^ The Company appealed and 

sought a stay of the Commission's Order on Rehearing from the Ohio Supreme Court. 

The Supreme Court granted the stay but subsequently affirmed the Commission's denial 

^̂ In re Columbus & Southern Ohio Electric Co., Case No. 83-1058-EL-AIR, Entry (November 17,1982). 

^̂  Id.. Opinion and Order at 8-14 (November 5, 1982). 

20 
Id., Entry at 1 (November 17,1982). 

^' Id., Order on Rehearing (March 16,1983). 



of a CWIP allowance,̂ ^ Refunds of the revenues attributable to Zimmer - collected from 

customers, subject to refund, since the issuance of the Entry on Rehearing -- were ordered 

by the Commission with interest.̂ ^ 

Another example where the Commission has collected rates subject to refund 

involved the Ohio Utilities Company.^ After a rate order was issued,̂ ^ legislation was 

enacted that changed Ohio's ratemaking formula. The Commission opened an 

investigation to determine if the previously established rates were still reasonable in light 

of the new law.̂ ^ The Commission determined that the rates were excessive, taking into 

account the new law, and ordered the Company to withdraw its tariffs and file new lower 

rates consistent with the PUCO's fmdings.̂ ^ The Company sought a stay of the 

Commission's order, pending further review, which was granted with the condition that 

the utility was requhed to collect rates subject to refund.̂ ^ 

^̂  Columbus & Southern Ohio Electric Co. v. Pub.Util Comm., (1984) 10 Ohio St.3d 12. 

^̂  In re Columbus & Southern Ohio Electric Co., Case No. 81-1058-EL-AIR, Order on Rehearing at 3 
(May 1,1984). 

"̂^ In the Matter of the Commission's Investigation of the Current Rates, Revenues, Rate Base, and Rate of 
Return ofthe Ohio Utilities Company, Case No. 77-1073-WS-COI, Entry at 2 (Jime 7, 1978). 

^̂  In the Matter ofthe Ohio Utilities Co. Application for an Increase in Rates, Case No. 79-529-WS-AIR, 
Opinion and Order (January 18,1977). 

^̂  In the Matter of the Commission's Investigation of the Current Rates, Revenues, Rate Base, and Rate of 
Return ofthe Ohio Utilities Company, Case No. 77-1073-WS-COI, Entry (September 7,1977). 

^ In the Matter of the Commission's Investigation of the Current Rates, Revenues, Rate Base, and Rate of 
Return ofthe Ohio Utilities Company, Case No. 77-1073-WS-COI. Opinion and Order (May 18, 1978). 

^̂  In the Matter of the Commission's Investigation ofthe Current Rates, Revenues, Rate Base, and Rate of 
Return ofthe Ohio Utilities Company, Case No. 77-1073-WS-COI, Entry (June 7,1978). The utility was 
also required to file an "undertaking" consisting of a promise to refund any amount collected for service 
rendered after the date of the Entry by a method later determined by the Commission (either cash refund or 
as a credit to futtu^ bills). The undertaking was required to be under oath by an officer of the company and 
was to include a promise to include interest. The amount ordered for refund was the amount collected for 
service in excess of those rates ultimately determined to be lawful. Id. 



in . ARGUMENT 

A. The Commission Should Exercise Its Authority Under R.C. 
4909.16 In Order To Prevent Injury To The Public 

There is established precedent for the PUCO to exercise its powers imder R.C. 

4909.16 in order to protect the interests of the public. The Commission has seen fit on 

numerous occasions to exercise its powers to protect the interests of the public and this 

power has been upheld on appeal by the Ohio Supreme Court. For instance, the 

Commission acted to prevent injury to the public when it declared that there should be a 

moratorium on disconnecting customers for nonpayment during the winter.̂ ^ The 

Commission under R.C. 4909.16 modified a utilities' curtailment plans in order to grant 

summer relief and allow additional volumes of gas to be supplied to the grain drying 

industry.̂ ^ The Commission acted to protect the public during a time of gas shortage by 

curtailing gas being supplied by gas utilities during a period of gas shortages.̂ ^ And the 

Supreme Court has opined that dramatic declines in cost of service factors would justify 

emergency residential customer rate relief absent an ongoing PUCO inquiry.̂ ^ The 

PUCO has also used its powers xmder R.C. 4909.16 to establish interim gas rates pending 

disposition of appeals by the utility from rates prescribed by ordinance.̂ ^ Indeed the 

PUCO has implicitly used its authority under R.C. 4909.16 to establish an interim rate 

^̂  Montgomery County v. Pub. Util Comm. (1986), 28 Ohio St.3d 171 (PUCO can declare emergency, but 
adjustments must not be contrary to statute). 

°̂ General Motors Corporation v. Pub. Util. Comm. (1978), 54 Ohio St.2d 357. 

^̂  East Ohio Gas (21976), 45 Ohio St.2d 86. 

^̂  Consumers' Counsel v. Pub. Util. Comm. (1978) 55 Ohio St. 30. 

^̂  City of Cincinnati v. Pub. Util. Comm. (1948), 149 Ohio St. 570. 



pending the establishment of a permanent rate, with the interim rate being subject to true-

up to offset any over or under collection. It did so in lOOZ.̂ '* 

Here there is a need to protect the interests of the public and the Commission 

should do so under R.C. 4909.16. The Commission should exercise its discretion to alter 

or amend the Companies' rates by temporarily taking out the unlawful elements during 

the pendency of the remand. Otherwise rates determined by the Supreme Court to be 

unlawful will continue to be collected from customers, with the utility likely arguing that 

moneys paid, even if found to be unlawful in an eventual remand order, cannot be 

recouped by virtue of the ban on retroactive ratemaking. 

And these rates are significant amounting to $22 million per month, and being 

collected over a remand process with no statutory deadline. The remand process, coupled 

with an appropriate evidentiary process, could stretch months and months-with a decision 

perhaps beyond the end of 2011, and into the new electric security plan ("ESP"). 

This would exacerbate the unfairness the Court recognized but could not remedy, 

with respect to retroactive ratemaking. Even though the Court found the Commission's 

actions amounted to retroactive ratemaking, which is precluded under S.B. 221, the Court 

determined it could not refund the $63 million unlawfully collected. Despite tiie Court 

recognizing the apparent unfairness. The Court ruled that a refund is forbidden by law. 

At this time though, there is no law preventing action that could preserve the 

customers' rights to a refund. Indeed, tiiere is a law that the Commission in its discretion 

can act under to protect customers. That law is R.C. 4909.16. Rather than leave 

See In the Matter ofthe Commission's Investigation into the Implementation of Section 276 ofthe 
Telecommunications Act of 1996 Regarding Pay Telephone Services, Case No. 96-1310-TP-COI, Entry at 
133 ((Nov. 26,2002). 



customers unprotected again. Movants urge the Commission to act now and protect 

customers by altering the current rates or by granting a stay. Such action will not remedy 

the PUCO's $63 million error, but it will prevent further harm and unfairness to 

customers. 

B. The Commission Should Grant A Stay Preventing Collection 
Of The Illegal Elements From Rates As The Grounds For A 
Stay Are Met. 

1. There is a strong likelihood that movants wUl prevail on 
the merits. 

The Court determined as to the carrying charges associated with environmental 

investments that if the costs do not fit within the listed items in R.C. 4928.143(B)(2), then 

they are not authorized to be charged by statute.̂ ^ The Court accordingly rejected the 

claims of the Company that carrying costs may be included in an ESP as an 

unenumerated expense based on the broad introductory language of R.C. 4928.143(B)(2). 

Thus, in order for charges to be collected from customers through an ESP, such as 

the carrying charges for environmental investment, they must fall within the enumerated 

sections of R.C. 4928.143(B)(2). A review of the listed items indicates that not one of 

them is broad enough to encompass passing through the charges that the Companies seek 

to pass through. 

On appeal, the Company argued only one alternative basis for the collection of its 

environmental investment carrying cost-Subsection B(2)(b).̂ ^ That section reads as 

follows: "a reasonable allowance for construction work in progress for any of the electric 

distribution utility's cost of constructing an electric generating facility or for an 

35 Slip Opinion at 131. 

^ See Merit Brief and Appendix at 32 (Mar. 5, 2010). 



environmental expenditure for any electric distribution utility, provided the cost is 

incurred or the expenditine occurs on or after January 1, 2009." The carrying charges 

incurred that relate to pre-2009 investment, however, do not qualify. They are not 

environmental expenditures but rather represent the annual cost̂ ^ associated with the 

investment of a dollar of capital asset investment, with the capital investment being the 

environmental expenditure.̂ '̂  And the statute makes it clear that the environmental 

expenditure itself must occur on or after January 1,2009, the date the EDU must offer the 

SSO.̂ ^ Certainly the General Assembly did not intend to disallow capital asset 

investment that pre-dates the SSO, while at the same time allowing carrying charges to be 

collected through the SSO on that disallowed capital asset investment. Other sections, 

not argued as an alternative basis by the Companies, similarly fail to allow the collection 

of the environmental carrying charges. 

Subsection (B)(2)(c) allows the establishment of a surcharge for the life of an 

electric generating facility tiiat is "newly used and useful on or after January 1,2009 * * 

*." The carrying charges in question were not the result of an expenditure for such a 

facility. 

Subsection (B)(2)(d) provides for charges "relating to limitations on customer 

shopping for retail electric generation service, bypassibility, standby, back-up, or 

^̂  These costs are the annual costs associated with capital investment in environmental equipment. They 
include the cost of money, income tax, depreciation, other taxes, and administrative and general expenses. 
The carrying costs embedded in base rates are for all dollars spent on environmental projects from the 
beginning ofthe market development period through the ESP period, less offsets to piuportedly recognize 
RSP increases. See Direct Testimony of Philip J. Nelson at 15-19. 

^̂  Testimony of Philip J. Nelson at 16-17. 

39 See R.C. 4928.143(B)(2)(b). 

10 



supplemental power service, default service, carrying costs, amortization periods, and 

accounting or deferrals, including future recovery of deferrals, as would have the effect 

of stabihzing or providing certainty regarding retail electric service," The carrying 

charges allowed in the Order do not have such an effect. 

Subsection (B)(2)(e) allows for automatic increase or decreases in any component 

of the standard service offer price. This is not pertinent to the carrying charges at issue. 

Subsection (B)(2)(f) allows for the utihty "to securitize any phase-in, inclusive of 

carrying charges, of the utility's standard service offer price * * *." The environmental 

carrying charges do not serve that purpose. 

Subsection (B)(2)(g) addresses future costs "relating to transmission, ancillary, 

congestion, or any related service required for the standard service offer * * *." The 

environmental carrying charges do not qualify under this section. 

Subsection (B)(2)(h) deals with ratemaking and distribution infrastructure 

incentives and subsection (B)(2)(i) concerns provisions regarding the implementation of 

economic development, job retention, and energy efficiency programs. Neither is 

pertinent to the collection of environmental investment carrying charges. 

Indeed based upon the wording of the statute, the Commission could witiiout the 

need for an evidentiary hearing accept the Court's reversal of the order. The Commission 

should do so and should act quickly to eliminate the unlawful rate element from 

customers' rates, which will ensure that $73.3 million of die unlawful charges will be 

stopped. Remand on this issue then need only focus on how to adjust prospective phase 

in rates during 2012 through 2018 to account for the $256.7 million of overvaluation of 

11 



regulatory assets caused by including unlawful environmental carrying charges as part of 

the capped rates collected from customers. 

On POLR, the Court reversed the order on the basis that the Commission 

committed error in claiming that the POLR was a cost based charge, when the evidence 

did not support such a claim."̂ ^ Indeed there is no record evidence to support a charge of 

this magnitude. Given this and the Supreme Court ruling, it is extremely unlikely that the 

POLR can be justified. 

Based on these factors, there is a strong likelihood that the Movants will prevail 

on the merits regarding both of these issues on remand. This part of the stay standard is 

met. 

2. Allowing unlawful rates to be collected pending the 
remand action would likely cause irreparable harm to 
AEP Ohio's customers. 

Harm is irreparable "when there could be no plain, adequate and complete remedy 

at law for its occurrence and when any attempt at monetary restitution would be 

'impossible, difficult, or incomplete.'"'*^ In the context of judicial orders, the Supreme 

Court of Ohio traditionally looks to whether there is an effective legal remedy if the order 

takes effect, to determine whetiier to stay the proceedings."*^ 

In Tilberry v. Body, the Ohio Supreme Court found that the effect of a court order 

calling for the dissolution of a business partnership would cause "irreparable harm" to the 

*̂  Slip Opinion at 124. 

^̂  FOP V. City of Cleveland (8th Dist 2001), 141 Ohio App.3d 63, 81, citing Cleveland v. Cleveland Elec. 
Illuminating Co. (8th Dist. 1996), 115 Ohio App.Sd 1, 12, appeal dismissed, 78 Ohio St.3d 1419 (1997). 

^̂  See, e.g., Tilberry v. Body (1986), 24 Ohio St. 3d 117; Sinnott v. Aqua-Chem, Inc. (2007), 116 Ohio St. 
3d 158,161. 

12 



partners because "a reversal... on appeal would require the trial court to undo the entire 

accounting and to return all of the asset distributions" - a set of circumstances that would 

be "virtually impossible to accompUsh."̂ ^ In Sinnott v. Aqua-Chem, Inc., the Ohio 

Supreme Court found that a lower court's pre-trial findings could be appealed at the point 

tiiey were issued because the findings allowed the case to proceed to trial.'̂ '* The majority 

reasoned that "the incurrence of unnecessary trial expenses is an injury that cannot be 

remedied by an appeal from a final judgment,"'̂ ^ and so concluded that "[i]n some 

instances, '[t]he proverbial bell cannot be unrung and an appeal after final * * * judgment 

on the merits will not rectify the damage' suffered by the appealing party."'*^ Here, the 

bell is ringing loud that Ohio customers need the PUCO to protect their interest in a 

refund. 

Although, as Justice Rehnquist observed, "the temporary loss of income, 

ultimately to be recovered, does not usually constitute irreparable injury,""*̂  Tilberry and 

Sinnott illustrate that economic harm does become irreparable where the loss cannot be 

recovered. Here, Ohio customers affected by the Commission's order will likely be 

confronted with arguments that they cannot recover the unlawful rates they have already 

paid even if the PUCO Order on Remand eliminates the charges. In this regard, AEP 

Ohio will likely assert that there is no mechanism under Ohio law that permits the 

43 Tilberry (1986), 24 Ohio St. 3d at 121 

*̂  Sinnott (2007), 116 Ohio St. 3d at 164. 

45 Id. at 163. 

^ Id. at 162 (quoting Gibson-Myers & Assocs. v. Pearce (9th Dist), 1999 Ohio App. LEXIS 5010, *7-*8 
(compelled disclosure of a trade secret would "surely cause irreparable harm"). 

47 Sampson v. Murray (1974), 415 U.S. 61, 90 (Emphasis added). 
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retroactive refund of over-collections from customers, where such payments are not made 

subject to refund,"̂ ^ 

The Commission can act to protect the Companies* customers fi^om this harm. 

The Commission should stay the collection of POLR and the environmental carrying 

charges in current rates until the remand is final. 

3. A stay would further the public interest. 

In the dissent in the Supreme Court case in which Justice Douglas recommended 

standards for a stay of a PUCO decision, he noted that PUCO Orders "have effect on 

everyone in this state — individuals, business and industry,""̂ ^ That effect on customers is 

all the more pronounced in these difficult economic times when customers can ill afford 

increases in the essential service that is electricity. It thus was fitting that Justice 

Douglas, in articulating a standard for stays, emphasized that the most important 

consideration is "above all in these types of cases, where lies the interest of the public" 

and that "the public interest [] is the ultimate important consideration for this court in 

these types of cases."̂ ** 

As discussed above, the stay sought by Movants would prevent irreparable harm 

to AEP Ohio's customers, with no substantial harm to the Companies, as discussed 

below. In addition, tiie stay would provide some relief to customers who are already 

burdened by the fragile state of the economy. The public interest, therefore, would be 

'̂ ^ See, e.g., Lucas County Commissioners v. Pub. Util. Comm. (1997), 80 Ohio St. 3d 344; Keco Industries, 
Inc. V. Cincinnati & Suburban Bell Tel. Co. (1957), 166 Ohio St. 254, ̂  2 of the syllabus. 

'^^MC/,31OhioSt.3dat606. 

^"Id. 
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furthered by a stay of the collection of tiie rate elements found to be unlawful by the Ohio 

Supreme Court, 

4. A stay would not cause substantial harm to AEP Ohio. 

Any harm that the Companies will suffer if tiiey are prohibited from collecting 

supplemental rates is not a legally cognizable harm because it flows from the ultra vires 

acts of the Commission. There is no entitiement to additional revenues, because the 

Commission's action in approving the collection of increased rates was an ultra vires act 

that is prohibited by law. To permit the Companies to claim harm based on not receiving 

revenues they are not entitled to collect would permit die Companies to be unjustiy 

enriched. 

C. In The Alternative, The PUCO Should Make The Rate 
Collections Subject To Refund. 

An alternative approach to protecting customers is for the PUCO to make AEP 

Ohio's rate collections subject to refund. The PUCO has, in the past, ordered that utility 

rates should be subject to refund. In 1983, for example, the Commission determined tiiat 

a portion of the allowance related to Columbus & Southern Ohio Electric Company's 

construction work in progress for the Zimmer plant would be collected subject to refund 

to customers.̂ ^ After the Commission's action was upheld on appeal,̂ ^ the Commission 

ordered the company to refund approximately $4.5 million to its customers. The 

^̂  In re Columbus <& Southern Ohio Electric Co., Case No. 8M058-EL-AIR, Entry (November 17,1982). 

^̂  Columbus & Southern Ohio Electric Co. v. Pub. Util. Comm, (1984), 10 Ohio St.3d 12. 

^̂  In re Columbus & Southern Ohio Electric Co., Case No. 81-1058-EL-AIR, Order on Rehearing (May 1, 
1984). 
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Commission ordered the refund to protect customers in the event of a later decision diat 

the utihty was collecting more from customers than warranted by law, rule, or reason. 

The Ohio Supreme Court determined that the rates approved in the AEP Ohio 

ESP Case were unlawful or not supported, and remanded that case to the PUCO for 

further consideration. The Commission should not allow AEP Ohio to continue to charge 

customers for rates determined to be unlawful. Otherwise customers could be irreparably 

harmed. Alternatively, the Commission can order the rates to be collected subject to 

refund on an ongoing basis. Only in this way can AEP Ohio's customers be protected 

from the collection of rates while the Commission considers these cases on remand. 

D. Request For Expedited Ruling 

Movants request an expedited ruling on this motion, pursuant to Ohio Adm. Code 

4901-1-12(C). Given the magnitude of dollars being unlawfully collected every day 

under the current rates, Movants seek expedited treatment of these Motions. Movants 

were unable to reach Counsel for the Companies to ascertain whether they would agree to 

the request for expedited ruling. 

IV. CONCLUSION 

The customers of AEP Ohio should be protected so they do not have to endure 

any more of die unfairness resulting from the AEP Ohio ESP Case, an unfairness 

manifesting itself in the finding of the Ohio Supreme Court tiiat retroactive ratemaking is 

unlawful, and yet there can be no refund for die $63 million collected retroactively. The 

most direct and understandable protection this Commission has the discretion to provide 

is to take the unlawful elements out of rates, providing customers with a noticeably lower 

utility bill. The Commission can take this action to protect customers under its broad 

16 



powers to protect the public interest under R.C. 4909.16. Or the Commission could do so 

by exercising its powers to stay the collection of the elements of the Companies' ESP 

which were determined by the Court to be unlawful. And this can be done widiout 

significant harm to the utility. It is clearly in tiie interest of the public to grant a stay. 

As a second choice alternative, the PUCO could protect customers by ruling that 

the rates are to be collected subject to refund. This too is a method that the Commission 

can use to protect consumers during tiie j^riod in which the remand from the Court is 

being addressed. In this case, there will be no harm whatsoever to the Company since the 

moneys can be either disbursed to the utility or refunded to customers following 

resolution of these cases on remand. 

Respectfully submitted, 

JANINE L. MIGDEN-OSTRANDER 
CONSUMERS' COUNSEL 

/)^MP-
laureen R. Grady, Counsel of Record̂  

Terry L. Etter 
Jeffrey L. Small 
Assistant Consumers' Counsel 

Office of the Ohio Consumers' Counsel 
10 West Broad Street. Suite 1800 
Columbus, OH 43215-3485 
(614) 466-8574 (Telephone) 
gradv@occ.state.oh.us 
etter@occ.state.oh.us 
small@occ.state.oh.us 
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dboehm @BKLlawfirm.com 
mkurtz@BKLlawfinn.com 

Counsel for The Ohio Energy Group 
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Bricker & Eckler LLP 
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Facsimile: (614)227-2390 
mwamock@brickcr.com 
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Richard L. Sites 
/IT' 
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Ohio Hospital Association 
155 East Broad Street, 15* Floor 
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Colleen L. Mooney 
Ohio Partners for Affordable Energy 
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Findlay, OH 45839-1793 
Telephone: (419) 425-8860 
Fax:(419)425-8862 
drinebolt@aol.com 
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COLUMBUS SOUTHERN POWER COMPANY 

Attachment A 

OriginalSheetNo. 69-1D 

P.U.C.O. No. 7 

OAD - PROVIDER OF LAST RESORT CHARGE RIDER 
(Open Access Distribution - Provider of Last Resort Charge Rider) 

Effective Cycle 1 April 2009 through the last billing cycle of December 2009. all customer bills 
subject to the provisions of this Rider, including any bills rendered under special contract, shall be 
adjusted by the Provider of Last Resort Charge per KWH as follows: 

Schedule 

OAD-RS 
O A D - G S - 1 
O A D - G S - 2 
O A D - G S - 3 
O A D - G S - 4 
OAD-SBS 
OAD-SL 
OAD-AL 

?i/KWH 

0.77546 
0.66660 
0.67937 
0.52603 
0.44595 
0.54402 ! 
0.25312 1 
0.22207 ! 

Effective Cycle 1 January 2010, the Provider of Last Resort Charge shall be the following: 

Schedule 

OAD - RS 
O A D - G S - 1 
O A D - G S - 2 
O A D - G S - 3 
O A D - G S - 4 
OAD-SBS 
OAD-SL 
OAD-AL 

0/KWH 

0.56955 
0.48959 
0.49897 
0.38635 
0.32753 
0.39956 
0.18591 
0.16311 

Customers of a governmental aggregation where the legislative authority that formed such 
govemmental aggregation has filed written notice with the Commission pursuant to Section 4928.20 (J), 
Ohio Revised Code, that it has elected not to receive default service from the Company at standard 
service offer rates shall not be subject to charges under this Rider. 

Customers that elect to take energy service from a CRES Provider and agree to pay the market 
price of power should they return to energy service from the Company, shall not be subject to charges 
under this Rider. 

Filed pursuant to Orders dated March 18 and March 30, 2009 in Case No. 08-917-EL-SSO 

Issued: March 30. 2009 Effective: Cycle 1 April 2009 
Issued by 

Joseph Hamrock, President 
AEP Ohio 



OHIO POWER COMPANY Original Sheet No. 69-1D 

P.U.C.O. NO. 19 

OAD - PROVIDER OF LAST RESORT CHARGE RIDER 
(Open Access Distribution - Provider of Last Resort Charge Rider) 

Effective Cycle 1 April 2009 through the last billing cycle of December 2009, all customer 
bills subject to the provision of this Rider, including any bills rendered under special contract, shall 
be adjusted by the Provider ofthe Last Resort Charge per KWH as follows: 

Schedule 
OAD - RS 
OAD - GS -1 
OAD - GS -2 

; OAD - GS -3 
1 OAD - GS -4 
OAD - EHG 
OAD - EHS 
OAD-SS 
OAD-OL 
OAD - SL 
OAD - SBS 

^/KWH 
0.31771 
0.35875 
0.36695 
0.26354 
0.21522 
0.39076 
0.50548 
0.40104 
0.07760 
0.07737 
0.25642 

Effective Cycle 1 January 2010, the Provider of Last Resort Charge shall be the following: 

Schedule 
OAD - RS 
OAD-GS-1 
OAD-GS-2 
OAD-GS-3 
OAD-GS-4 
OAD-EHG 

, OAD - EHS 
1 OAD - SS 
i OAD - OL 
1 OAD-SL 
1 OAD - SBS 

0/KWH 
0.23366 
0.26384 
0.26988 
0.19382 
0.15828 
0.28739 
0.37175 
0.29494 
0.05707 
0.05690 
0.18858 

Customers of a governmental aggregation where the legislative authority that formed 
such governmental aggregation has filed written notice with the Commission pursuant to Section 
4928.20 (J), Ohio Revised Code, that it has elected not to receive default service from the 
Company at standard service offer rates shall not be subject to charges under this Rider. 

Customers that elect to take energy service from a CRES Provider and agree to pay the 
market price of power should they return to energy service from the Company, shall not be 
subject to charges under this Rider. 

Filed pursuant to Orders dated March 18 and March 30, 2009 in Case No. 08-918-EL-SSO 

Issued: March 30, 2009 Effective: Cycle 1 April 2009 
Issued by 

Joseph Hamrock, President 
AEP Ohio 



Columbus Southern Power Company 
Summary of Requested Rale Increase 

Attachment B 

Joint Service Territory 

DesCriDtion 

FAC ComponGnls 

Non-FAC Components 
2001-2008 Incremental 
Envii-onmental Capital Investment 

Generation Assets 
Subtotal Non-FAC 

POLR V / 

Disfri button 

Energy Efficiency and Peak 
Demand Redudion 

Current 
Rates 

$52,134 

$55,864 

$932 

$14,541 

Non-FAC 
Increase 

$3,513 

$3,513 

$5,647 

$782 

$0 

2009 
FAC 

Increase 

$2,332 

$3,062 
$3,062 

Total 
Increase 

$2,332 

$3,513 

$3,062 
$6,575 

$5,647 

$782 

$0 

Total Git! 
% IncrfiflRfi 

1.48% • 

2.24% 

1.95% 
4.19% 

3.53% 

0.50% 

0.00% 

Transmission Cost Recovery 

Other* 

Total 

Total 

Descrioikin 

FAC Components 

Non-FAH Comoonents 
2001 - 2008 Incremental 
Environmental Capital Investment 

Generation Assets 
Subtotal Non-FAC 

POLR 

Distribution 

$19,029 

$14,564 

$157,062 

Current 
Rates 

$592,970,277 

$413,483,083 

$14,007,101 

$325,881,560 

($4,149) 

$5,693 

Non-FAC 
Increase 

$26,000,000 

$26,000,000 

$83,376,997 

$17,532,627 

$5,394 

2009 
FAC 

Increase 

$27,011,065 

$22,666,667 
$22,666,667 

$0 

i$4 , i ^ ) 

$11,087 

Total 
Increase 

$27,011,065 

$26,000,000 

$22,666,667 
$48,666,667 

$83,376,997 

$17,532,627 

0.00% 

-2.64% 

7.06% 

Tolal Bill 
% Increase 

1.60% 

1.64% 

1.35% 
2.89% 

4.95% 

1.04% 

Energy Efficiency and Peak 
Demand Reduction 

Transmission Cost Recovery 

Other* 

$173,515,049 

$163,217,722 

$0 

($57,996,189) 

$0 

$0 

(S57996.1S9) 

0.00% 

0.00% 

'3.45% 

Total $1,683,074,791 

* Includes effects of expiring Regulatory Asset Charges, Expiring 
Energy Fund, kWh Tax and other miscellaneous iterrts. 

$68,913,434 $49,677,732 $118,591,167 7.05% 

Line Extension Surcharges, Universal Service Fund, Advanced 
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SBS 

Ohio Power Company 
Summary of Requssted Rate Increase 

2009 

DescriDtion 

FAC 

Non-FAC Comoonents 
2001 - 2008 Incremental 
Environmental Capital In^^estment 

Generation Assets 
Sublota) Non-FAC 

POLR 

Distribution 

Current 
Rates 

$20,460 

$72,410 

$1,521 

$44,241 

Non-FAC 
Increase 

$12,206 

$0 
$12,206 

S667 

$2,432 

FAC 
Increase 

$719 

Total 
Increase 

$719 

$12,206 

$0 
$12,206 

$667 

$2,432 

Total Bin 
% Increase. 

0.41% 

- 6.94% 

0.00% 
0.00% 

038% 

1.33% 

Energy Efficiency and Peak Demand 
Reduction 

Transmission Cost Recovery 

Other" 

$31,224 

$6,038 

$0 

$0 

$0 

$0 

$0 

0.00% 

0.00% 

0.00% 

Total $175,894 $15,305 $719 $16,024 9.11% 

Total 

2009 

Description 

FAC 

Non-FAC Con^onenls 
2001 - 20DB Incremenlal 
Environmental Capital Investment 

Generation Assets 
Subtotal Non-FAC 

POLR 

Distribution 

Energy Efficiency and Peak Demand 
Reduction 

Transmission Cost Recovery 

Other' 

Current 
Rales 

$491,997,042 

$498,313,473 

$36,091,727 

$315,126,552 

$182,695,594 

$104,521,951 

Non-FAC 
jngease 

$84,000,001 

$0 
$84,000,001 

$16,710,042 

$17,326,269 

$0 . 

{$14,053) 

FAC 
Increase 

$12.0^2,826 

Total 
Increase 

$12,052,826 

$84,000,001 

$0 
$84,000,001 

$16,710,042 

$17,326,269 

$0 

$0 

($14,053) 

Total Bill 
% Increase 

0.74% 

6.15% 

0.00% 
0.00% 

1.02% 

1.06% 

0.00% 

0,00%. 

0.00% 

Total $1,630,746,339 $118.022.258' $12,052,826 $130,075,084 

" Includes effects of expiring Line Extension Surcharges, Universal Service Fund. Advanced Energy Fund, kWh Tax and other 
miscellaneous items. 

7.98% 
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