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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of Ohio 
Edison Company, The Cleveland Electric 
Illuminating Company, and The Toledo 
Edison Company for Approval of a 
New Rider and Revision of an Existing 
Rider, 

CaseNo. 10-176-EL-ATA 

REPLY BRIEF 
OF 

INDUSTRIAL ENERGY USERS-OHIO 

I. INTRODUCTION 

In its Initial Brief, the Industrial Energy Users-Ohio ("lEU-Ohio") additessed many 

of the core positions of the parties, such as the Office of the Ohio Consumers' Counsel 

("OCC"), that have asked the Public Utilities Commission of Ohio ("Commission") to 

undo results that they previously asked the Commission to authorize, grant relief 

favoring some residential customers and, In doing so, increase the rates and charges of 

non-residential customers. In its Initial Brief, lEU-Ohio explained why the results sought 

by parties like OCC are unreasonable and unlawful. 

In contrast, the Initial Post-Hearing Brief of OCC restated positions previously 

taken by OCC even though these positions lack the legal and factual support that must 

be established to succeed on their merit. OCC's Initial Post-Hearing Brief did not 

address the legal and factual defects that compel the Commission to reject the relief 
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requested by OCC. In its Initial Brief, lEU-Ohio explained why the results sought by 

parties like OCC are unreasonable and unlawful. 

In this relatively short Reply Brief, lEU-Ohio fortifies its protest of the Commission 

allowing OCC to breach OCC's settlement-related duties and the meritless positions 

which the Commission has allowed OCC to advance in this proceeding. 

A. Mr. Yankel's Testimony Should Have Been Stricken 

lEU-Ohio again asserts that Anthony Yankel's testimony should have been 

stricken since the sponsor of the testimony, OCC, agreed to support settlements that 

produced the results opposed by Mr. Vankel.̂  OCC signed and agreed to the terms of 

the settlements. The provisions of the settlements include recommendations on 

revenue distribution and rate designs fpr residential and non-residential customers. The 

Commission adopted the settlements and, in doing so, enabled agreements in which, 

"The Signatory Parties agree that sighing this Supplemental Stipulation binds them to 

the stipulation,"^ and "The Signatory Parties agree not to oppose the Stipulated ESP as 

modified by this Supplemental Stipulation in any forum."^ 

The record evidence shows that OCC previously signed and supported 

settlements that produced the very r t̂e design and revenue distribution that OCC is 

seeking to undo in this proceeding. OCC's Initial Post-Hearing Brief did not contest this 

^ In the Matter of the Application of the Ohio Edison Company, The Cleveland Electric Illuminating 
Company, and The Toledo Edison Company for Authority to Establish a Standard Service Offer Pursuant 
to Section 4928.143. Revised Code, in the Form of an Electric Security Plan, PUCO 
Case Nos. 08-935rEL-SSO, etal.. Application (July 31, 2008) (hereinafter"FEESPFraceec//ng"), 

^ FE ESP Proceeding, Supplemental Stipulation at 10 (February 26, 2009); FE ESP Proceeding, Second 
Opinion and Order at (Marcii 25, 2009). 

' Id. 
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reality. Instead, OCC has behaved as though this history never happened. OCC has a 

duty to honor the settlements which it negotiated, signed and joined in recommending to 

the Commission once the settlements are adopted by the Commission. The 

Commission has a duty to prevent OCC from violating OCC's settlement obligations, as 

OCC has done here. 

Therefore, lEU-Ohio again urges the Commission to find that lEU-Oihio's Motion 

to Strike was proper and that the Motioji must be sustained, 

II. OCC'S RECOMMENDATIONS ARE WITHOUT MERIT 

Even if the Commission does not sustain lEU-Ohio's Motion to Strike 

Mr, Yankel's testimony, the revenue distribution recommendations of OCC (that affect 

the rates and charges of non-residential{ customers) are without merit. 

The Commission's Staff ("Staff'̂  and the Ohio Edison Company ("OE"), The 
i 

Cleveland Electric Illuminating Company ("CEI"), and The Toledo Edison Company 

their Post-Hearing Briefs why the responsibility 

for any incremental revenue shortfall should reside with residential customers, as any 

share of such responsibility for non-residential customers has already been determined 

in accordance with the settlements and decisions in the FE electric security plan ("ESP") 

proceeding.^ Staff correctly concludes that there is no rationale for having non

residential customers pay for the revenue shortfalls created by members of the 

residential class,̂  FE's Post-Hearing Brief explains why residential customers should 

("TE") (collectively "FE") aptly explain in 

'Tr. Vol. I at 203, 207, 208. 

Staff Ex. 1 at 4; Staff Post-Hearing Brief at 20| 

Staff Post-Hearing Brief at 20. | 
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historically have received the benefits."^ 

be responsible for the deferred costs arid carrying charges associated with the discount 

imposed by the Commission on an interim basis.'̂  FE's Post-Hearing Brief concludes 

that residential customers should pick up the tab because "residential customers 

FE's Post-Hearing Brief also explains that non

residential customers are already picking up a significant portion of the cost of the 

benefit that is available to the residential customers that are benefited by the all-electric 

discounts." 

In its Post-Hearing Brief, which spans some fifty (50) pages, OCC simply restates 

their misconnected observations and unbounded pronouncements, but it offers no hint of 
j 

how the Commission might lawfully knd reasonably connect Mr, Yankel's casual 

observations about rates approved by the Commission prior to Ohio's electric 

restructuring legislation to his current day recommendations for altering! the default 

generation supply prices that are set and approved by the Commission based on a 

competitive bidding process (not cost df service principles). Further, the OCC's Post-

Hearing Brief does not attempt to rebiut the evidence that shows that Mr. Yankel's 
i i 

testimony is neither relevant nor reliable.̂ ° Nor does the OCC show that Mr. Yankel's 

testimony is based on any reliable facts that were properly applied to this case.̂ ^ 

At page 41 of its Post-Hearing Brief, the OCC highjacks the Commiission's rules 

regarding reasonable arrangements and attempts to divert the rules to support OCC's 

^ FE Post-Hearing Brief at 45, citing Company ^x. 1 at 43-44, 

^ Id. at 45-46, citing Jr. Vol. I at 184-185. 

Id. 
10 Fed. R. Evid. 702; Kumo Tire v. Carmichael, 119 S. Ct, 1167 (1999). 

Id. 
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position on how the cost of its self-destructing recommendations should be distributed. 

OCC's Post-Hearing Brief ignores the uncontested fact that non-residential customers 

are already picking up a significant portion of the cost of the benefit provided to some 

residential customers pursuant to settlements approved by the Commission. OCC's 

Post-Hearing Brief also ignores the conflict between Mr. Yankel's kWh-based allocation 

of this cost with the proportion-of-current-revenue-distribution allocation method 

referenced in the Commission's rule (cited at page 41 of OCC's Post-Hearing Brief).̂ ^ 

111. CONCLUSION 

For the reasons explained above, lEU-Ohio urges the Commission; to preclude 

OCC from violating OCC's obligations under binding settlement agreements. lEU-Ohio 

also urges the Commission to reject proposals that would require non-residential 

customers to pick up responsibility for whatever incremental revenue shortfall has been 

or will be created by the Commission's determinations in this proceeding. 

Respectfully Submitted, 

Samuel C. Randazzo (Counsel of fĵ ecord) 
Scott Elisar 
McNees Wallaces Nurick LLC 
21 East State Street, 17'̂  Floor 
Columbus, OH 43215 
Telephone: (614) 469-8000 
Telecopier: (614) 469-4653 
sam@mwncmh.com 
selisar@mwncmh.com 

Attorneys for Industrial Energy Users-Ohio 

12 OCC Post-Hearing Brief at 41. 
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