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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of Duke 
Energy Ohio for Approval of a Market Rate 
Offer to Conduct a Competitive Bidding 
Process for Standard Service Offer Electric 
Generation Supply, Accounting Modifications, 
and Tariffs for Generation Service. 

Case No. 10-2586-EL-SSO 

INDUSTRIAL ENERGY USERS-OHIO'S MEMORANDUM CONTRA 
APPLICATION FOR REHEARING OF DUKE ENERGY OHIO, INC. 

I. INTRODUCTION 

On November 15, 2010, Duke Energy Ohio ("Duke") filed an Application^ for 

approval of a market rate offer ("MRO") to conduct a competitive bidding process for 

standard service offer ("SSO") electric generation supply pursuant to Sections 4928.141 

and 4928.142, Revised Code. The Public Utilities Commission of Ohio ("Commission") 

determined that the Application was deficient because it proposed an improper blending 

period. The Commission also advised Duke that there were several problems with the 

Application. In particular, the Commission suggested that the Application improperly 

sought recovery of regional transmission organization switching costs in an Application 

for an MRO.̂  On March 25, 2011, Duke filed for rehearing.̂  

^ In the Matter of the Application of Duke Energy Ohio for Approval of a Market Rate Offer to Conduct a 
Competitive Bidding Process for Standard Service Offer Electric Generation Supply, Accounting 
Modifications, and Tariffs for Generation Service, Case No. 10-2586-EL-SSO, Application (November 15, 
2010) (hereinafter "Application" or "Du/ce MRO"). 

^ Duke MRO, Case No. 10-2586-EL-SSO, Opinion and Order at 74-75 (February 23. 2011). 

^ Duke MRO, Case No. 10T2586-EL-SSO, Application for Rehearing (March 25, 2011). 
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This Memorandum Contra focuses on aspects of Duke's Application for 

Rehearing that allege the Commission's Opinion and Order was unlawful and 

unreasonable inasmuch as it rejected Duke's proposed blending period and denied 

approval for regional transmission operator ("RTO") switching costs through the Base 

Transmission Rider ("BTR") and Rider Regional Transmission Operator ("Rider RTO"). 

II. BACKGROUND 

Duke's Application proposed to competitively bid 100% of the SSO after the 

second year of the MRO.'* The Commission determined that Duke's proposed two-year 

blending period was not compliant with Section 4928.142, Revised Code and the 

Commission's rules.̂  Since the Application failed to satisfy the statutory criteria, the 

Commission concluded that the Application could not be processed as filed. The 

Commission stated: 

As Duke points out, the statute provides that the Commission shall 
determine whether the application meets the necessary requirements. The 
Commission can only make this determination if the applicant first 
complies with the statute and submits all of the information required for the 
Commission's analysis and determination. The statute does not call for a 
detennination in the situation where a utility files an incomplete 
application. In light of the fact that Duke has failed to file an application for 
a five-year MRO, as required by statute, setting forth all of the information 
necessary in order for the Commission to make a determination. Duke's 
application is not an application within the meaning of Section 4928.142, 
Revised Code, because, on its face, it is deficient. Therefore, we can not 
consider this filing to be an MRO filing under the statute and we have no 
choice other than to find that Duke's application does not meet the 
requirements of the statute. Since Duke has not presented a complete 
MRO application, the application is in noncompliance with the 
statute and this case can not proceed as filed .̂  

^ Duke MRO, Case No. 10-2586-EL-SSO. Application at 11 (November 15, 2010). 

® Duke MRO, Case No. 10-2586-EL-SSO, Opinion and Order at 26 (February 23, 2011). 

® Id. (emphasis added). 
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Duke, without making any new arguments, continues to allege that the blending period 

need not exceed two years.̂  

Even though the Commission determined that Duke filed an incomplete 

Application—so the Commission could not address the merits—the Commission stated 

that "in order to provide useful guidance for any future application filed by Duke, we 

have gone to great lengths in this order to provide guidance on some of the issues 

raised by various parties."® In particular, the Commission determined that it was 

necessary to provide guidance to Duke regarding the collection of RTO switching 

costs.® Despite the fact that the Commission styled its discussion of RTO issues as 

guidance—and not a holding of the Opinion and Order—Duke filed for rehearing of that 

portion of the Commission's decision.^° 

In providing guidance to Duke, the Commission determined that recovery of 

transmission costs cannot be approved as part of any MRO application, and that Duke 

should seek recovery of transmission costs through a separate application pursuant to 

Section 4928.05, Revised Code.̂ ^ Furthermore, the Commission rejected Duke's 

position that the Commission must authorize recovery of Federal Energy Regulatory 

^Application at 2-7. 

^ Duke MRO, Case No. 10-2586-EL-SSO, Opinion and Order at 27 (February 23, 2011). 

® Duke's RTO switching costs are a product of Duke's attempt to transfer control of its transmission 
assets from the Midwest Independent Transmission System Operator ("MISO") to PJM Interconnection, 
LLC ("PJM"). The costs of the move include: MISO exit fees, MISO transmission expansion planning 
costs ("MTEP"), and PJM regional transmission expansion planning process ("RTEPP") costs. In its 
Application, Duke sought to recover these costs through the BTR and Rider RTO. 

°̂ Duke MRO, Case No. 10-2586-EL-SSO, Application for Rehearing at 19-20 (March 25, 2011). 

" Duke MRO, Case No. 10-2586-EL-SSO, Opinion and Order at 74-75 (February 23, 2011). 
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Commission ("FERC") approved transmission costs regardless of the prudency and 

reasonableness of switching RTOs. The Commission stated: 

Riders BTR and RTO would not be approved as part of this application or 
as part of any MRO application. The Commission believes that the 
General Assembly intended the FERC approved tariff pass-through 
contained in Section 4928.05, Revised Code, to include ordinary costs, 
not extraordinary costs. Therefore, when Duke makes a proper application 
to this Commission to recover the costs associated with its move from the 
Midwest ISO to PJM, it will be required to demonstrate that its incurred 
costs are not extraordinary, and that its decision to move to the PJM RTO 
was reasonable and prudent, before it can recover any of the costs of its 
move from ratepayers.̂ ^ 

On Rehearing, Duke alleges that the Commission's determination was unlawful and 

unreasonable because its determination misinterprets Section 4928.05, Revised Code, 

and imposes additional obligations on Duke.̂ ^ 

Duke makes three arguments to support its position. First, it asserts that Section 

4928.05, Revised Code, is a "supervisory section, rather than an enabling statute" and 

therefore it is an improper vehicle for establishing a rider.̂ ^ Second, Duke alleges that 

the Commission imposed additional obligations on Duke by requiring the "Company to 

demonstrate that its incurred costs under its transmission riders are not extraordinary, 

and that its decisipn to move to PJM from the Midwest ISO was reasonable and 

prudent." Id. Third, Duke alleges that Rule 4901:1-36, Ohio Administrative Code 

C'OAC"), which interprets and implements Section 4928.05, Revised Code, does not 

support the Commission's determination.̂ ^ Duke alleges that the Rule does not "restrict 

^̂  Duke MRO, Case No. 10-2586-EL-SSO, Opinion and Order at 75 (February 23, 2011). 

^̂  Duke MRO, Case No. 10-2586-EL-SSO, Application for Rehearing at 19-20 (March 25. 2011). 

^'^/dat19. 

*̂  Wat 20. 
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recovery of transmission and transmission-related costs to only those [not] extraordinary 

costs incurred by the utility."̂ ® 

Duke's arguments should be rejected because the Commission correctly found 

that the Application was n ot in compliance with the statutory requirements. The 

remainder of Duke's arguments regarding RTO switching costs should be rejected as it 

is not a proper subject for rehearing because the matter was not detemnined by the 

Commission's Opinion and Order To the extent the Commission addresses Duke's 

arguments pertaining to RTO switching costs, they should be rejected. The 

Commission correctly advised Duke to file a separate application and that RTO 

switching costs would only be approved if they are deemed prudent. The Ohio Revised 

Code, the Commission's rules, and federal case law reinforce the Commission's 

detennination. 

III. ARGUMENT 

The Commission correctly determined that Duke's Application failed to comply 

with the blending requirements of Section 4928.142, Revised Code. Section 

4928.142(D), Revised Code provides: 

A portion of that utility's standard service offer load for the first five 
years of the market rate offer be competitively bid under division (A) of 
this section as follows: ten per cent of the load in year one, not more 
than twenty per cent in year two, thirty per cent in year three, forty 
per cent in year four and fifty per cent in year five. Consistent with 
those percentages, the commission shall determine the actual 
percentages for each year of years one through five.̂ ^ 

16 Id [sic]. 

" Section 4928.142(D), Revised Code (emphasis added). 
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Duke's Application provided that the SSO be competitively bid for only the first two 

years.̂ ® The statute, however, provides that the SSO must be blended for the first five 

years. Therefore, the Commission rightly determined that the Application failed to 

comply with the statutory requirements and could not proceed as filed. 

To the extent that Duke complains about the Commission's treatment of its 

transmission riders, those complaints are not properly before the Commission. Section 

4903.10, Revised Code provides that "any party who has entered an appearance in 

person or by counsel in the proceeding may apply for a rehearing in respect to any 

matters determined in the proceedinq."^^ Given that the Commission concluded that the 

Application could not proceed as filed, it did not address or determine the merits of the 

various riders.̂ ° Thus, Duke should not be permitted to seek rehearing of any issue that 

the Commission styled as "guidance". Particularly, Duke should not be permitted to 

seek rehearing of the Commission's guidance regarding recovery of RTO switching 

costs. To the extent that the Commission entertains Duke's arguments pertaining to 

RTO switching costs, they should be rejected for the reasons provided below. Likewise, 

Duke's allegation that the Commission erred in imposing the requirement that costs 

incurred must not be extraordinary is not before the Commission at this time. 

The Commission rightly rejected Duke's allegation that the Commission has no 

authority to preclude Duke from collecting RTO switching costs from distribution 

customers. Section 4928.05, Revised Code, permits the Commission to authorize 

recovery of transmission-related costs. But nothing in the statute prevents the 

^̂  Duke MRO, Case No. 10-2586-EL-SSO, Application at 11 (November 15. 2010). 

®̂ Section 4903.10, Revised Code (emphasis added). 

°̂ Duke MRO, Case No. 10-2586-EL-SSO, Opinion and Order at 27 (February 23, 2011). 
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Commission from exercising discretion in its application of that authority. The statute 

provides: 

Notwithstanding Chapters 4905. and 4909. of the Revised Code, 
commission authority under this chapter shall include the authority to 
provide for the recovery, through a reconcilable rider on an electric 
distribution utility's distribution rates, of all transmission and transmission-
related costs, including ancillary and congestion costs, imposed on or 
charged to the utility by the federal energy regulatory commission or a 
regional transmission organization, independent transmission operator, or 
similar organization approved by the federal energy regulatory 
commission. 

Nothing in the statute takes authority away from the Commission to deny recovery of 

imprudently incurred costs. 

Rule 4901:1-36, OAC—which Duke agrees is the rule that interprets Section 

4928.05, Revised Code^^—further supports this position. Particularly, Rule 4901:1-36-

03(A), OAC, provides that, "felach electric utility which seeks recovery of 

transmission and transmission-related costs shall file an application with the 

commission for a transmission cost recovery rider. The initial application shall 

include all information set forth in the appendix to this rule."̂ ^ Moreover, the 

Commission rules specifically provide that the application may be set for hearing and 

authorizes resources to be allocated to review the prudency of the costs to be 

recovered through the rider.̂ ^ 

Regardless of the Commission's authority to conduct prudence review pursuant 

to Rule 4901:1-36, OAC, an extensive body of federal case law holds that the 

Commission has the authority to prohibit Duke from collecting costs that are not 

^̂  Duke MRO, Case No. 10-2586-EL-SSO, Application for Rehearing at 20 (March 23, 2011). 

22 

23 

Rule 4901:1-36-03, OAC (emphasis added). 

Rule 4901:1-36-05, OAC; Rule 4901:1-36-03(0), OAC 
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prudently incurred. Pike County Light & Power Co. v. Pennsylvania Public Utility 

Commission, 465 A.2d 735, 738 (1983). 

The Commission should deny Duke's Application for Rehearing. Duke's 

Application proposed an improper blending period in violation of statutory requirements 

and the Commission's rules. As a result, the Commission properly determined that the 

Application could not proceed as filed and the merits could not be addressed. Duke's 

filing for rehearing of a matter not determined by the Commission's Opinion and Order 

is inappropriate at this time and also inconsistent with the applicable laws. Regardless, 

the Commission is correct that it has the authority to deny recovery of RTO switching 

costs if those costs are deemed imprudent. The Ohio Revised Code, the Commission's 

rules, and an extensive body of federal case law support this determination. 

IV. CONCLUSION 

For the reasons stated above. Duke's Application for Rehearing should be 

denied. 

Respectfully submitted, 

•SarpwefcT^andazzo 
Joseph E. Oliker 
McNees Wallace & Nurick LLC 
21 East State Street, 17**' Floor 
Columbus, Ohio 43215 
(614) 469-8000 (T) 
(614) 469-4653 (Fax) 
sam@mwncmh.com 
joliker@mwncmh.com 

Attorneys for Industrial Energy Users-Ohio 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Industrial Energy Users-Ohio's 

Memorandum Contra Application for Rehearing of Duke Energy Ohio, Inc. was served 

upon the following parties of record this 4*̂  day of April 2011, via electronic 

transmission, hand-delivery or first class U.S. mail, postage prepaid. 

Amy B. Spiller 
Associate General Counsel 
Elizabeth H. Watts 
Assistant General Counsel 
Rocco D'Ascenzo 
Senior Counsel 
Duke Energy Ohio, Inc. 
2500 Atrium II 
PO Box 961 
Cincinnati, OH 45201-0960 
Amv.Spilier@Duke-Energv.com 
ellzabeth.watts@duke-energv.com 
rocco. d'ascenzo@duke-energy. com 

ON BEHALF OF DUKE ENERGY OHIO, INC. 

David F. Boehm 
Michael L. Kurtz 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, OH 45202 
dboehm@BKLIawfirm.com 
mkurtz@BKLIawfirm.com 

ON BEHALF OF OHIO ENERGY GROUP 

David C. Rinebolt 
Colleen L. Mooney 
Ohio Partners for Affordable Energy 
231 West Lima Street 
Findlay. OH 45839-1793 
drinebolt@ohiopartners.orq 
cmoonev2@columbus.rr.com 

ON BEHALF OF OHIO PARTNERS FOR AFFORDABLE 
ENERGY 

osepTi E. Oliker 

Mark A. Hayden, Counsel of Record 
Senior Attorney 
FirstEnergy Service Company 
76 South Main Street 
Akron. OH 44308 
hadenm@firstenergvcorD.com 

David A. Kutik 
Jones Day 
North Point 
901 Lakeside Avenue 
Cleveland, OH 44114-1190 
dakutik@ionesdav.com 

Grant W.Garber 
Jones Day 
PO Box 165017 
Columbus, OH 43216-5017 
awqarber@ionesdav.com 

ON BEHALF OF FIRSTENERGY SOLUTIONS CORP. 

John W. Bentine, Counsel of Record 
Mark S. Yurick 
Chester Willcox & Saxbe, LLP 
65 E. State St., Suite 1000 
Columbus, OH 43215 
ibentine@cwslaw.com 
mvurick@cwslaw.com 
mwhite@cwslaw.com 

ON BEHALF OF THE KROGER CO. 
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William T. Reisinger, Counsel of Record 
Nolan Moser 
Trent A. Dougherty 
Ohio Environmental Council 
1207 Grandview Avenue, Suite 201 
Columbus. OH 43212-3449 
wili@theoec.org 
nolan@theoec.org 
trent@theoec.orq 

ON BEHALF OF OHIO ENVIRONMENTAL COUNCIL 

Douglas E. Hart 
441 Vine Street, Suite 4192 
Cincinnati, OH 45202 
dhart@douglasehart.com 

ON BEHALF OF THE GREATER CINCINNATI HEALTH 
COUNCiL 

Michael D. Dortch 
Kravitz, Brown & Dortch, LLC 
65 E. State Street, Suite 200 
Columbus. OH 43215 
mdortch@kravitzllc.com 

ON BEHALF OF DUKE ENERGY RETAIL SALES, LLC 

M. Howard Petricoff 
Stephen M. Howard 
Vorys. Sater, Seymour and Pease LLP 
52 East Gay Street 
PO Box 1008 
Columbus OH 43216-1008 
mhpetricoff@vorvs.com 
smhoward@VQrvs.com 

Janine L. Migden-Ostrander 
Consumers' Counsel 
Ann M. Hotz, Counsel of Record 
Kyle L. Verrett 
Jody M. Kyler 
Assistant Consumers' Counsel 
Office of the Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
Columbus, OH 43215-3485 
hotz@Qcc. state, oh. u s 
verret@occ.state.oh.us 
kvler@occ.state.oh.us 

ON BEHALF OF OFFICE OF THE OHIO CONSUMERS' 
COUNSEL 

Barth E. Royer. Counsel of Record 
BELL &. ROYER CO., LPA 
33 South Grant Avenue 
Columbus. OH 43215-3927 
Barth Rover@aQl. com 

Gary A. Jeffries 
Senior Counsel 
Dominion Resources Sen/ices, Inc. 
501 Martindale Street, Suite 400 
Pittsburgh. PA 1 5212-5817 
Gan/. A. J effries@dom.com 

ON BEHALF OF DOMINION RETAIL, INC. 

Rick D. Chamberlain, Counsel of Record 
Behrens, Wheeler & Chamberlain 
6 N.E. 63'" Street, Suite 400 
Oklahoma City, OK 73105 
rdc law@swbell.net 

David I. Fein 
VP, Energy Policy-Midwest 
Constellation Energy Group, Inc. 
550 W. Washington Blvd.. Suite 300 
Chicago, IL 60661 
David.fein@constellation.com 

Cynthia Fonner Brady 
Senior Counsel 
Constellation Energy Resources, LLC 
550 W. Washington Blvd., Suite 300 
Chicago, IL 60661 
Cvnthia.bradv@CQnstellation.com 

ON BEHALF OF CONSTELLATION NEWENERGY, INC. 
AND CONSTELLATION ENERGY COMMODITIES 
GROUP, INC. 

Kevin J. Osterkamp 
Roetzel & Andress, LPA 
155 E. Broad Street, 12'" Floor 
Columbus. OH 43215 
kosterkamp@ralaw.com 

ON BEHALF OF WAL-MART STORES EAST, LP, 
AND SAM'S EAST, INC. 

Matthew W. Warnock 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH 43215-4291 
mwarnock@bricker.com 
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Kevin Schmidt 
The Ohio Manufacturers' Association 
33N. High Street, Suite 600 
Columbus, OH 43215 
kschmidt@ohiomfa.com 

MaryW. Christensen 
Christensen & Christensen LLP 
8760 Orion Place. Suite 300 
Columbus, OH 43240 
mchristensen@CQlumbuslaw.org 

ON BEHALF OF OHIO MANUFACTURERS' 

ASSOCIATION 

ON BEHALF OF PEOPLE WORKING 

COOPERATIVELY, INC. 

M. Howard Petricoff 
Stephen M. Howard 
Vorys, Sater, Seymour and Pease LLP 
52 East Gay Street 
PO Box 1008 
Columbus, OH 43216-1008 
mhpetricQff@vorvs.com 
smhQward@vQn^s.cQm 

ON BEHALF OF THE RETAIL ENERGY SUPPLY 

ASSOCIATION 

Matthew J. Satterwhite, Counsel of Record 
American Electric Power Service Corporation 
1 Riverside Plaza, 29*" Floor 
Columbus, OH 43215 
misattenyhite@aep.com 

ON BEHALF OF COLUMBUS SOUTHERN POWER 

COMPANY AND OHIO POWER COMPANY 

Anne M. Vogel, Counsel of Record 
American Electric Power Service Corporation 
1 Riverside Plaza, 29*" Floor 
Columbus, OH 43215 
amvogel@aep.com 

ON BEHALF OF A E P RETAIL ENERGY PARTNERS 

LLC 

Thomas J. O'Brien 
Bricker & Eckler LLP 
100 South Third Street 
Columbus. OH 43215-4291 
tobrien@bricker.CQm 

Terrence O'Donnell 
Christopher Montgomery 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH 43215-4291 
todonneli@bricker.com 
cmQntgomerv@bricker.com 

O N BEHALF OF OHIO ADVANCED ENERGY 

Steven Beeler 
John Jones 
Assistant Attorneys General 
Ohio Attorney General's Office 
Public Utilities Section 
180 East Broad Street, 6th Floor 
Columbus, OH 43215 
Steven.beeler@puc.state.oh.us 
john.jones@puc.state.oh.us 

ON BEHALF OF STAFF OF THE PUBLIC UTILITIES 

COMMISSION OF OHIO 

Christine M.T. Pirik 
Katie Stenman 
Attorney Examiners 
Public Utilities Commission of Ohio. 
180 East Broad Street, 12^ Floor 
Columbus, OH 43215 
Christlne.Pirik@puc.state.oh.us 
katie.stenman@puc.state.Qh.us 

ON BEHALF OF THE CITY OF CINCINNATI 

Douglas E. Hart 
441 Vine Street, Suite 4192 
Cincinnati, OH 45202 
(513)621-6709 
(513)621-6981 
dhart@douqlashart.com 

ON BEHALF OF EAGLE ENERGY, LLC 
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