BEFORE THE
PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio )
Edison Company, The Cleveland ) Case No. 11-411-EL-EEC
Electric llluminating Company and The )
Toledo Edison Company for Approval )
of a Force Majeure Determination fora )
Portion of the 2010 Solar Energy )
Resources Benchmark Requirement )
Pursuant to Section 4928.64(C)(4) of the )
Ohio Revised Code and Section 4901:1- )

)

40-06 of the Ohio Administrative Code.

MEMORANDUM CONTRA THE INTERLOCUTORY APPEAL, REQUEST FOR
CERTIFICATION TO THE COMMISSION AND APPLICATION FOR REVIEW OF
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL, THE OHIO
ENVIRONMENTAL COUNCIL, AND THE ENVIRONMENTAL LAW AND POLICY
CENTER

l. Introduction

Pursuant to O.A.C. 4901-1-15(D), Ohio Edison Company, The Cleveland Electric
[lluminating Company, and The Toledo Edison Company (collectively, the “Companies’) submit
this Memorandum Contra the Interlocutory Appeal, Request for Certification to the Commission
and Application for Review (the “Request”) filed by the Ohio Consumers’ Counsel (“OCC”), the
Ohio Environmental Council (“OEC”), and the Environmental Law and Policy Center (“ELPC”)
(collectively, the “Companies™). As set forth more fully below, Applicants fail to demonstrate
that an interlocutory appeal is necessary in this matter. Applicants knew that R.C. §
4928.64(B)(4)(a) and the Commission’s Rules required a decision on the Companies’ force
majeure request within 90 days of its filing. Applicants also knew that the Rules required the
setting of a procedural schedule in this matter. The procedural schedule established by the

Attorney Examiner in this proceeding does not involve a new or novel question of law or policy
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and does not unduly prejudice Applicants. Accordingly, the Attorney Examiner should deny the
Applicants request for a Rule 4901-1-15(B) certification of their request for interlocutory appeal.
1. Law and Argument

1. Case background and legal standards.

The Companies filed their Application on January 24, 2011 requesting that the
Commission make a force majeure determination. In the Application, the Companies
demonstrated that despite diligent efforts, they were unable to meet their solar energy resources
benchmark in 2010. R.C. § 4928.64(B)(4)(a) and O.A.C. 4901:1-40-06(A) require the
Commission to render a decision on the Companies’ request within 90 days of its filing. Within
two weeks of the Companies’ filing, OCC and OEC moved to intervene and thereby were
positioned to serve discovery on the Companies. See O.A.C. 4901-1-16(H). On March 2, 2011,
the Attorney Examiner issued its Entry requiring comments on the Application to be filed within
21 days of the Entry with reply comments to be filed within 31 days of the Entry. This Entry is
also mandated by O.A.C. 4901:1-40-06(A), which requires the commission, the legal director,
deputy legal director, or attorney examiner to issue an entry establishing the timeframe for a
decision on the Companies’ request.

OCC did not serve discovery on the Companies until March 1, 2011.> On March 7, 2011,
Applicants filed the instant interlocutory appeal request in which they requested that the
Attorney Examiner certify for review by the Commission the issuance of a procedural schedule.
Applicants further argued that, on appeal, the Commission should modify the Entry by extending
the comment and reply comment deadline; shortening the discovery response time from twenty

to seven days; and requiring the Companies to serve their discovery responses by email.

! As of this filing, neither the OEC nor the ELPC has served any discovery on the Companies despite their joinder to
the Request and arguments that such discovery is necessary to comment on the Companies’ Application.
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Applicants are not seeking an immediate interlocutory appeal to the Commission, as
nothing alleged in their joint interlocutory appeal would meet any of the requirements set forth in
0O.A.C. 4901-1-15(A). O.A.C. 4901-1-15(B) states that an appeal shall not be certified unless:

the appeal presents a new or novel question of interpretation, law, or policy, or is

taken from a ruling which represents a departure from past precedent and an

immediate determination by the commission is needed to prevent the likelihood of

an undue prejudice or expense to one or more of the parties, should the
commission ultimately reverse the ruling in question.

Applicants’ interlocutory appeal does not meet the standard necessary for certification, and
therefore should be denied.

2. The Entry does not involve a new or novel question of interpretation, law, or
policy.

Applicants assert that the Entry presents a new or novel question of interpretation, law, or
policy because this is the first Application in which the Commission has established a procedural
schedule and because only two previous force majeure requests have been approved within the
90-day review period. Request, pp. 4-6. However, as previous attorney examiners have found,
“the issuance of a procedural schedule does not involve a new or novel question of law or
policy.”® Indeed, “[e]stablishing a procedural schedule in a Commission proceeding is a routine
matter with which the Commission and its examiners have had long experience.” The Entry and
timeline associated therewith are reasonable and, in fact, necessary to meet the 90-day review
period established by statute and the Commission’s Rules. The schedule issued in this case is

not new or novel — it is explicitly required by the Commission’s Rules.

? In the matter of the application of Vectren Energy Delivery of Ohio, Inc. for approval, pursuant to Revised Code
Section 4929.11 of a Tariff to Recover Conservation Expenses and Decoupling Revenues pursuant to Automatic
Adjustment Mechanisms and for such accounting authority as may be required to defer such expenses and revenues
for future recovery through such adjustment mechanisms, Entry (February 12, 2007) at § 12 (denying request for
(S:ertification of an interlocutory appeal from entry establishing procedural schedule).

Id.
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Applicants also assert that a new or novel question is presented here because the
procedural schedule established by the Commission will not provide them with sufficient time to
file comments on the Companies’ Application. Accordingly, they request that the Commission
waive the 90-day review period in this proceeding.* Request, pp. 5-6. However, O.A.C. 4901:1-
40-02 states that the Commission may “waive any requirement of this chapter, other than a
requirement mandated by statute.” (emphasis added). Since the 90-day review period is
statutorily mandated by R.C. § (B)(4)(b), it may not be waived. The procedural schedule did not
prevent the Solar Alliance from filing its comments on the Companies’ force majeure request.
Moreover, Applicants fail to demonstrate how compliance with the Commission’s Rules is a new
or novel question. The procedural deadline established by the Attorney Examiner is necessary to
“thoroughly review the Companies’ application” and does not present a new or novel issue of
law. Entry, § 1. Accordingly, Applicants’ request for certification should be denied.

3. The Entry does not represent a departure from past Commission precedent
that unduly prejudices Applicants.

Applicants also fail to demonstrate that the Entry represents a departure from past
precedent requiring an immediate Commission determination to prevent undue prejudice or
expense. In fact, granting Applicants’ request would unduly prejudice the Companies by
possibly causing a delay of the Commission’s decision on the Companies’ Application. This
would have a drastic effect on the Companies’ compliance plans for next year. Likewise, if the
request is not granted, the Companies will need to make the statutorily required renewable
energy compliance payment, which will also affect its compliance plans for next year.
Therefore, it is the Companies, not Applicants, who will be prejudiced by an interlocutory appeal

of the procedural Entry that delays these proceedings.
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Applicants argue that the schedule established here prejudices them by failing to provide
them with the “ample rights of discovery” or the “full and reasonable discovery” required by the
Commission’s Rules. Request, pp. 2-4. But the Entry is in fact consistent with the
Commission’s Rules. Applicants knew of the statutorily established 90-day review period of the
Companies’ request. Applicants also must be aware of the Commission’s rule directing that
“discovery may begin immediately after a proceeding is commenced and should be completed as
expeditiously as possible.” O.A.C. 4901-1-17(A). OCC’s decision to wait until more than a
third of the review period had passed, and the other intervenors’ decision not to undertake any
discovery efforts at all, is no one’s fault but their own. Even if the Applicants could successfully
argue that the Entry will unduly prejudice them, any prejudice is the result of their own failure to
serve discovery requests despite knowledge that the Commission must render a decision on the
Companies’ request within 90 days. Accordingly, Applicants’ request for certification to the
Commission should be denied.

4. The Commission should not alter the procedural schedule established by the
Attorney Examiner.

Finally, Applicants request that if their request is certified, the Commission should extend
the comment deadlines, shorten the discovery response time, and require the Companies to serve
their responses by e-mail. Request, pp. 6-9. Again, however, Applicants fail to justify their
requested relief. The procedural schedule was established in this case to facilitate the thorough
and complete review of the Companies’ force majeure request in the time period required by the
Commission’s Rules. Applicants offer no persuasive justification for modifying the procedural

schedule established by the Attorney Examiner, and their request to do so should be denied.
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I11.  Conclusion

Applicants have failed to demonstrate that an appeal from the Entry establishing a
procedural schedule in this matter either presents a new or novel question of interpretation, law,
or policy or represents a departure from past precedent. Applicants knew, or should have known,
that O.A.C. 4901:1-40-06 required the Commission to render a decision on the Companies’
Application within 90 days of its filing. Accordingly, their request for certification should be
denied.

Respectfully submitted,

[s/ James F. Lang

Kathy J. Kolich (0038855) (Counsel of Record)
Carrie M. Dunn (0076952)

FIRSTENERGY SERVICE COMPANY

76 South Main Street

Akron, OH 44308

Telephone: (330) 384-5969

Facsimile: (330) 384-3875
kjkolich@firstenergycorp.com
cdunn@firstenergycorp.com

James F. Lang

CALFEE, HALTER & GRISWOLD LLP
1400 KeyBank Center

800 Superior Ave.

Cleveland, OH 44114

Telephone: (216) 622-8200

Facsimile: (216) 241-0816
jlang@calfee.com

ATTORNEYS FOR APPLICANTS OHIO
EDISON COMPANY, THE CLEVELAND
ELECTRIC ILLUMINATING COMPANY AND
THE TOLEDO EDISON COMPANY
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CERTIFICATE OF SERVICE
| hereby certify that a copy of the foregoing Memorandum Contra the Interlocutory
Appeal, Request for Certification to the Commission and Application for Review of The Ohio
Consumers Counsel, the Ohio Environmental Council and the Environmental Law and Policy

Center was served via regular U.S. Mail this 16th day of March, 2011 upon the following parties

of record.

Terrence O’Donnell
Christopher Montgomery
Brickler & Eckler LLP

100 South Third Street
Columbus, Ohio 43215
todonnell@bricker.com
cmontgomery@bricker.com

Attorneys for The Solar Alliance

Will Reisinger

Nolan Moser

Trent A. Dougherty

Elizabeth Camille Yancey
Ohio Environmental Council
1207 Grandview Avenue, Suite 201
Columbus, Ohio 43212-3449
will@theoec.org
nolan@theoec.org
trent@theoec.org
camille@theoec.org

Christopher J. Allwein

Office of the Consumers’ Council
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
allwein@acc.state.oh.us
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William Wright

Assistant Attorney General
Chief Public Utilities Section
180 East Broad Street, 6th Floor
Columbus, Ohio 43215-3793
william.wright@puc.state.oh.us

Tara C. Santarelli

Environmental Law & Policy Center
1207 Grandview Avenue

Suite 201

Columbus, Ohio 43212
tsantarelli@elpc.org

s/ James F. Lang

One of the Attorneys for Applicants Ohio Edison
Company, The Cleveland Electric [lluminating Company
and The Toledo Edison Company



mailto:allwein@acc.state.oh.us
mailto:camille@theoec.org
mailto:tsantarelli@elpc.org
mailto:william.wright@puc.state.oh.us
mailto:trent@theoec.org
mailto:cmontgomery@bricker.com
mailto:todonnell@bricker.com
mailto:nolan@theoec.org
mailto:will@theoec.org

This foregoing document was electronically filed with the Public Utilities

Commission of Ohio Docketing Information System on

3/15/2011 3:48:14 PM

Case No(s). 11-0411-EL-ACP

Summary: Memorandum Contra the Interlocutory Appeal, Request for Certification to the
Commission and Application for Review of the Office of the Ohio Consumers' Counsel, the
Ohio Environmental Council and the Enviornmental Law and Policy Center electronically filed
by Mr. Kevin P. Shannon on behalf of Ohio Edison Company and The Cleveland Electric
llluminating Company and The Toledo Edison Company





