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I. INTRODUCTION 

Despite parties' various objections to elements of Duke's proposed MRO, no party 

disputes the following: market prices for retail generation are significantly lower than Duke's 

current legacy ESP price, and they v^ll continue to be lower for the next two years, at least. See 

pp. 7-8, infra. Accordingly, no party disputes that the more Duke's SSO price is derived from 

market prices, the lower the SSO price will be. See id. Further, all parties agree that two policy 

objectives should help guide the Commission's decision here: consumers should be protected 

fi-om high rates; and any increases in generation rates should be achieved gradually. Thus, by 

any reckoning given the likelihood of lower market prices, and by the plain terms of R.C. 

4928,142, the Commission should modify Duke's proposal to implement a full transition to 

market prices in year two of the MRO. 

Astonishingly, several parties—including customers or parties purporting to represent 

customers—seek to avoid this outcome and the lower prices that would result. In doing so, they 

attempt to impose statutory limitations on the Commission's discretion that do not exist, and read 

the evidence in ways that the record does not support (to the extent they cite evidence at all). As 

demonstrated below, and as Solutions proposes, R.C. 4928.142(E) gives the Commission 

discretion to order a transition to full market prices in year two of Duke's proposed MRO. And 

as demonstrated below, the unrebutted record evidence, which shows that market prices are and 

will remain lower than Duke's legacy ESP price, requires that the Commission exercise that 

discretion. The Commission should approve Duke's proposed MRO, subject to the 

modifications proposed by Solutions. 
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IL ARGUMENT 

A. The Commission Should Approve The Accelerated Version Of The Blending 
Period As Proposed By Solutions. 

In their initial briefs, a handful of parties challenge Duke's proposal that the Commission 

decide now to shorten the period of blended auction and legacy ESP prices. Those objections 

fall broadly into three categories: (i) the statutory blending period prescribed by R.C. 4928.142 

must last a minimum of five years; (ii) the Commission carmot make the decision to alter the 

default blending proportions now, at the outset of the MRO period; and (iii) there is no "abrupt 

or significant change" warranting modification of the defauh blending proportions. As set forth 

below, all of those objections fail. 

1. There is no requirement that the blending period last at least five 
years. 

Some parties suggest that Duke's proposed MRO is unlawful because R.C. 4928.142(D) 

requires that an SSO price consisting of a blend of both competitively bid and legacy prices last a 

minimum of five years. See^ e.g., Ohio Energy Group ("OEG") Br., p. 2. These parties devote 

substantial effort to discussing the nature of the default blending proportions prescribed by R.C. 

4928.142(D), See, e.g.. Greater Cincinnati Health Council ("GCHC") Br., pp. 7-10 (discussing 

legislative history of R.C. 4928.142(D); Kroger Br., p. 7 (discussing effect of "not more than" 

modifier in R.C. 4928.142(D)). 

Such arguments are beside the point. No party disputes that R.C. 4928.142(D) 

establishes the default blending proportions to be followed during the first-five years of an MRO 

in the event the Commission does not modify those proportions. But neither Duke nor Solutions 

is proposing an unmodified blending period. Rather, Duke and Solutions ask that the 

Commission modify the default blending proportions pursuant to R.C. 4928.142(E). And under 
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that provision, the Commission retains full authority to "alter" the default blending proportions 

"notv^thstanding any other requirement of [R.C. 4928.142]." 

Nor is there any requirement that the blending period last a minimum of five years. 

There is simply no language in R.C. 4928.142(E) that expressly says that the MRO blending 

period is a "five-year minimum." In fact, the only time-related limitation in R.C. 4928.142(E) is 

a ten-year maximum on the blending period. The Commission may shorten the blending period 

to less than five years because, under that provision, the Commission may "alter" the default 

blending proportions by either increasing or decreasing the market portion of the SSO price, 

effective in the second year of the MRO. See Solutions Br., pp. 11-12; infra., pp. 3-5. By 

increasing the market portion of the SSO price to 100%, the Commission thus has discretion to 

end the period of blended prices earlier than five years. By focusing narrowly on the default 

blending proportions in R.C. 4928.142(D), those parties tell only half the story and ignore the 

Commission's clear authority to modify those proportions pursuant to R.C. 4928.142(E). 

2. The Commission may decide now to alter the blending proportions in 
the second year of the proposed MRO. 

Some parties suggest that R.C. 4928.142(E) precludes the Commission from deciding to 

alter the default blending proportions now. They further suggest that, in any case, it would be 

unreasonable for the Commission to do so. See, e.g., OEG Br., pp. 2-7; Staff Br., pp. 3-11; 

GCHC Br., pp. 10-16; Kroger Br., p. 8, Both of these arguments fail. 

Fundamentally, there is no limitation as to when the Commission can decide to alter the 

blending proportions pursuant to R.C. 4928.142(E). In fact, that provision is silent as to the 

timing of the decision itself Certain parties argue that the prefatory clause "[b]eginning in the 

second year" prohibits the Commission fi'om making the decision until the second year of the 

MRO. Specifically, GCHC argues that "[g]rammatically, the placement of the phrase 
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'[b]eginning in the second year' at the head of the sentence indicates that it modifies the phrase 

'the commission may,' identifying the time at which the Commission may act." GCHC Br., p. 

10. But this analysis carelessly omits a critical word. R.C. 4928.142(E) does not say "beginning 

in the second year... the Commission may act." It says, "beginning in the second year... the 

Commission may alter prospectively the proportions " Thus, "beginning in the second year" 

indicates when the "altering" may first take place, which is "beginning in the second year." 

Nor does this interpretation render superfluous the word "prospectively," as GCHC 

suggests. S'ee GCHC Br., p. 10. The word "prospectively" indicates that whenever the 

Commission makes the decision to alter the blending proportions, whether at the outset of the 

MRO, in year two of the MRO, or later, that decision must apply only to those proportions that 

have not yet gone into effect. Indeed, R.C. 4928.142(E) specifically defines "prospective" in this 

way, indicating that alteration of the blending period is "limited to an alteration affecting the 

prospective proportions used during the blending period and shall not affect any blending 

proportion previously approved and applied by the Commission under this division." Treadway 

V. Ballew, No. 18984,1998 Ohio App. LEXIS 4758, *8 (9th App. Dist. Oct. 7, 1998) ("[W]hen 

use of a word or phrase in one portion of a statute is ambiguous we look to other uses of the 

same word or phrase in that same statute . . . . " ) , citing State ex rel Bohan v. Indus. Comm 'n of 

Ohio (1946), 146 Ohio St. 618, syll. 1. Because Solutions' proposal—that the Commission 

decide now to alter the blending proportions in year two and beyond—does not call for the 

Commission to alter proportions "previously approved and applied," that proposal is consistent 

with R.C. 4928.142.(E). Moreover, even if the Commission determines that R.C. 4928.142(E) 

does not authorize modifications to the blending proportions at the outset of Duke's MRO, that 
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statute certainly allows the Commission to order modifications at the beginning of the second 

year of the MRO, effective for all auctions that occur later in that year. 

Notwithstanding this reading of the plain terms of the statute, certain parties suggest that 

the Commission's decision to alter the blend now would be unreasonable. These arguments also 

fail. For example, some parties contend that the Commission should not rely on the market price 

forecasts provided by Duke witness Judah Rose. They argue that it is unreasonable to approve a 

modified blending period based on an "educated guess" or "prophecy" regarding future prices. 

See, e.g., OEG Br., p. 4; GCHC Br., pp. 12-13; OPAE Br., p. 4. This significantly misconstrues 

the evidence. Mr. Rose's analysis is not mere prophecy. Rather, his projections of future 

wholesale prices are based on forward power prices—i.e., actual prices that already have been 

paid for future delivery of power. See, e.g.. Rose Dir., p. 20:1-6 (Duke Ex. 4). Notably, Mr. 

Rose was the only witness who provided any analysis of future prices; there is no record 

evidence contradicting that testimony. See Cincinnati Br., p. 12 ("No other witness in this case 

has offered any price projecfions."). Moreover, as set forth in Solutions' initial brief, the 

Commission routinely relies on forecasts of data in making important regulatory decisions. See 

Solutions Br., p. 13 (discussing long-term forecast reports and rate case filing requirements). As 

Staff witness Raymond Strom acknowledged, in deciding whether to modify the default blending 

proportions in any situation, the Commission necessarily must rely on forecasts of future market 

prices. See Tr. Vol. V, 1066:12-15 (Strom Cross). The Commission thus may properly rely on 

Mr. Rose's analysis to approve an accelerated version of Duke's proposed blending period. 

Similarly, OEG alleges that the Commission should not approve a modified blending 

period now because market rates may "soar well above SSO rates in 2014." OEG Br., p. 7. This 
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is mere speculation, without a shred of evidentiary support.' Nothing in the record suggests that 

market prices will increase above Duke's legacy ESP price in 2014 or beyond, much less "soar" 

above it. In fact, the evidence indicates that the opposite is true. As noted above, Mr. Rose's 

projections are based in part on forward power prices—actual prices paid for future delivery of 

power. See, e.g.. Rose Dir., p. 20:1-6 (Duke Ex. 4). Were there a material risk or belief that 

market prices will "soar" above Duke's legacy ESP prices, the forward prices incorporated into 

Mr. Rose's analysis would reflect that belief As it stands, Mr. Rose projects the retail market 

price to approach—but not exceed— t̂he legacy ESP price. Rose Dir., p. 44 (Duke Ex. 4). In 

fact, after 2014, the market price is as likely to be below the legacy ESP price as above it. See 

Tr. Vol. I, pp. 139:18-22 (Rose Cross) (agreeing that it is reasonable to expect market price to 

"change over time"). Further, no party disputes that by incorporating staggered auctions of 

multiyear products. Duke's proposed MRO is structured to mitigate volatility in the MRO price. 

See Tr. Vol. Ill, 623:4-17 (Wathen Cross) (stating that proposed staggered MRO auctions will 

"eliminate any unforeseen change" in prices and will "smooth out the prices").^ The 

Commission should decide now to modify the default blending proportions beginning in the 

second year of Duke*s proposed MRO. 

In fact, OEG*s witness Baron testified that he had no reason to dispute Mr. Rose's testimony regarding 
future market prices. See, e.g, Tr. Vol. V, p. 949:20-24. 

OEG also complains that Mr. Rose's projections are "overly simplistic and likely to be in error" because, 
for example, the Rider PTC-FPP has been volatile over the past several months, ostensibly complicating the task of 
estimating the ftiture legacy ESP price. OEG Br, p. 5. But Duke proposes that Rider PTC-FPP be frozen as of 
December 2011 (Ziolkowski Dir., p. 6:7-10 (Duke Ex. 17)), and Solutions suggests that the Commission improve on 
this proposal by ordering Duke to utilize the average PTC-FPP charge over the eight quarters preceding December 
201 i. See Solutions Br., pp. 15-16. OEG's complaints about the difficulty of estimating the legacy ESP price are 
unfounded. 
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3. The Commission should order a full transition to market in year two 
of the MRO because of the significant change between the full market 
price and the blended price in that year. 

Revised Code Section 4928.142(E) authorizes the Commission to modify the default 

blending proportions "to mitigate any effect of an abrupt or significant change in the electric 

distribution utility's standard service offer price that would otherwise result in general or with 

respect to any rate group or rate schedule but for such alteration." As GCHC acknowledges, 

"mitigate" means "to cause to become less harsh," or "to make less severe or painflil." GCHC 

Br., p. 11 (citing Merriam-Webster dictionary definition). 

Here, the Commission should mitigate the change in Duke's SSO price beginning in year 

two of the MRO by ordering a full transition to market prices in that year. No party disputes that 

the prices resulting from the recent FirstEnergy Ohio SSO auctions are a good proxy for the price 

Duke could obtain in an MRO auction. See Tr. Vol. V, pp. 917:24-918:7 (Higgins Cross); Tr. 

Vol. V, p. 1106:12-16 (Strom Cross); Tr. Vol. Ill, p. 613:16-19 (Wathen Cross); Tr. Vol. Ill, p. 

575:5-8 (Bailey Cross). Specifically, in their October 2010 auction, the FirstEnergy Ohio 

operating companies obtained prices in the range of $54.55 per megawatt hour ("MWh") to 

$56.58/MWh, and in the January 2011 auction, those prices ranged from $54.92/MWh to 

$57.47/MWh. See In re Procurement of Standard Serv. Offer Generation for Customers of Ohio 

Edison Co., The ClevelandElec. Illuminating Co., and The Toledo Edison Co., No. 10-1284-EL-

UNC, Finding and Order dated Oct. 22, 2010,16, Finding and Order dated Jan. 27, 2011,16. 

Judging from that proxy, Duke's MRO auction price is likely to be significantly lower than its 

legacy ESP price, which is 7.340 per kilowatt hour ("kWh"). See Rose Dir., p. 13:10-11 (Duke 

Ex. 4). 

Transitioning to fiill market prices in year two of the MRO is consistent with R.C. 

4928.142(E). Under the default blending proportions. Duke's SSO price will become 7.140/kWh 
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in year two of the MRO and 7.220/kWh in year three. See Rose Dir., p. 44 (Duke Ex. 4). But 

using the lower, full market prices in those years and beyond will "mitigate"—/.e., make "less 

harsh or painful"— t̂hat price change. Specifically, rather than pay 7.140/kWh and 7.220/kWh in 

those years. Duke's customers would pay between 50/kWh and less than 60/kWh—a savings of 

approximately 20-30%. See Tr. Vol. Ill, p. 612:7-19 (Wathen Cross). Because transition to full 

market prices in year two and beyond will mitigate the change in the SSO prices that would 

otherwise result, the Commission should approve Solutions' proposed accelerated blending 

period. 

Notwithstanding the potential for lower generation prices, certain parties object to the 

modified blending period. But their arguments misconstrue the statute. For example, OEG and 

Staff suggest that the "abmpt or significant change" referenced in R.C. 4928.142(E) must 

actually occur before the Commission can alter the blending proportions. See OEG Br., p. 4 

("The statute contemplates that an actual change of circumstances actually occur.") (original 

emphasis); Staff Br,, pp. 10-11 ("[DJetermination to alter the proportions is supposed to be made 

based on actual circiunstances that exist at some future time."). That interpretation is flatly 

contradicted by the plain language R.C. 4928.142(E). The statute does not provide for mitigation 

of "an abrupt or significant change" that ''does resulf or "^ resulting." It provides for 

mitigation where a change ''would otherwise result." The use of the conditional tense clearly 

indicates that the change need not "actually occur" before the Commission can act. Rather, the 

change need only be anticipated to occur (through, for example, analysis of price forecasts). 

Revised Code Section 4928.142(E) does not require customers to be burdened with 

imnecessarily high prices before the Commission can act to mitigate those prices, and arguments 

to the contrary should be rejected. 
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Further, GCHC misstates the "abrupt or significant change" analysis. It argues that 

because Duke's SSO price under the default blending proportions would increase only 1.1% 

from year two to year three, there is no need for the Commission to modify the blend. See 

GCHC Br., p. 13. But this argument ignores the market price during those years, which 

indisputably is lower by 20 to 30%. GCHC essentially argues that the Commission should be 

satisfied with the default blending proportions because the year three default price (which is 

significantly higher than the market price) is slightly lower than the year two price (also 

significantly higher than the market price). But a comparison between only SSO prices under a 

defauh blend is needlessly narrow and is not required by the statute. GCHC fails to explain why 

the Commission caimot "mitigate" SSO prices by ordering a transition to market and allowing 

customers to access lower prices. The Commission should reject GCHC's invitation to ignore 

lower market prices. 

For its part, Kroger suggests that the "mathematical logic" of R.C. 4928.142 implies that 

the competitively bid portion of the SSO price can be adjusted downward only, and not upward. 

Kroger Br., p. 6. This is wrong for two critical reasons. First, nothing about R.C. 4928.142(E) 

limits the Commission's discretion only to "decreasing" the competitive portion. Rather, the 

statute authorizes the Commission to "alter" that portion—i.e., to decrease or increase that 

portion. Kroger does not attempt to argue otherwise. Second, Kroger's "logic" ignores the 

situation that exists today, where market prices are lower than the legacy ESP price. As Kroger 

suggests, where the market price is higher, then mitigating the overall SSO price could mean 

decreasing the competitive portion of the blend. But today (and over the next several years), 

where the market price is lower than the legacy ESP price, mitigation of the overall SSO price 
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requires the Commission to increase the competitive portion of the blend. Accordingly, Kroger's 

purported "logic" is wrong. 

OPAE argues that the Commission should decline to modify the blending proportions 

because of an allegedly low level of residential shopping in Duke's service territory. See OPAE 

Br., p. 5. This argument fails on several levels. First, OPAE fails to identify any authority 

requiring that residential shopping meet a sufficient level (apparently known only to OPAE) 

before the Commission can modify the default blending proportions. Such authority simply does 

not exist. Moreover, but for OPAE's say-so on brief (with no record citafion), there is no 

evidence of any deficiency in the competitive market in Duke's service territory, nor any 

evidence that residential shopping is unusually or unreasonably low. More fundamentally, 

OPAE's proposal would exacerbate the very "problem" it purports to identify. According to 

OPAE, because residential shopping in Duke's territory is too low, the Commission should 

refuse to open up more of Duke's SSO load to competition. In other words, "because 

competition is underdeveloped, there should be less competition." This is nonsense. Even 

accepting OPAE's unfounded allegation that residential shopping is too low, the best way to 

remedy this is to allow competitive MRO bidding for more of Duke's SSO load (with fewer 

restrictions on the bidding process, such as load caps and credit thresholds). OPAE's proposal— 

to hamstring non-shopping customers to higher prices—would exacerbate deficiencies in 

competition, not solve them. 

B. The Commission Should Reject Staffs Proposed Load Cap. 

In a mere two paragraphs, and with no substantive discussion. Staff proposes that the 

Commission impose a load cap on Duke's MRO auctions. See Staff Br., p. 26. Staff does not 

recommend a specific percentage for the cap, which it suggests be "subject to change" pursuant 

to "ongoing review" by the Commission. Id. Although Staff asserts that a load cap vdll 
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"encourage participation of bidders and assure diversity of supply in the auction," Staff does not 

discuss any record evidence, nor does it reiterate the reasoning provided at hearing by its witness 

Raymond Strom. 

These are telling omissions. In fact. Staff has no evidence to support its load cap 

recommendation. There is no record evidence indicating that load caps "encourage participation 

of bidders" or "assure diversity of supply." Mr. Strom admitted on cross-examinafion that he 

neither performed such analyses nor spoke with any competitive suppliers regarding the effect of 

a load cap. See Tr. Vol. V, p. 1046:9-24. Staffs stated rationale for a load cap is mere 

conjecture. 

Tellingly, the examples cited at hearing by Mr. Strom do not support Staffs position. In 

his direct testimony, Mr. Strom cited New Jersey's statewide 35% load cap as supporting a load 

cap here. At hearing, he indicated that the load cap was specific to each New Jersey utility. See 

Strom Dir., p. 4:13-14 (Staff Ex. 2); Tr. Vol. V, p. 1048:2-5. He admitted, however, that his 

knowledge of the New Jersey load cap was "fairly fuzzy." Tr. Vol. V, p. 1048:1. No doubt that 

was true because a review of the actual New Jersey auction information shows his testimony to 

be demonstrably wrong. Specifically, under New Jersey's Basic Generation Service ("BGS") 

format, a single supplier is limited to a statewide load cap for all utilities of 16 tranches for the 

auction for industrial customers. See "Minimum and Maximum Starting Prices, Tranche 

Targets, and Statewide Load Cap for the 2011 BGS-CIEP Auction" (attached as Ex. A). 

Moreover, although the auction for small commercial and residential customers incorporates 

both statewide and utility-specific load caps, the utility-specific load caps are set by the utilities 

themselves, and at least one New Jersey utility has set its load cap equal to the maximimi number 

of tranches it expects to procure (i.e., effectively a 100% load cap). See "Minimum and 
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Maximum Starting Prices, Tranche Targets, and Load Caps for the 2011 BGS-FP Auction" 

(reflecting identical tranche target and EDC load cap for Rockland Elec. Co.) (attached as Ex. 

B); "Appx. A: Final BGS-FP Auction Rules," p. 12 ("The EDC will set its EDC load cap.") 

(excerpt attached as Ex. C). 

In his direct testimony, Mr. Strom also cited three auctions proposed by the FirstEnergy 

Ohio operating companies as support for a load cap: the auctions proposed in Case Nos. 04-

1371-EL-ATA, 05-936-EL-ATA and 10-388-EL-SSO. But those cases show that load caps 

often accomplish the opposite of Staff s stated goals of "encouraging participation" and 

"assuring diversity of supply." Of those three auctions, the two with the most stringent proposed 

load cap (65%) never resulted in actual procurement of power. As Mr. Strom admitted on cross-

examinafion, the Commission rejected the results of the aucfion in Case No. 04-1371-EL-AT A, 

which involved only two rounds of bidding, because the resulting price was too high. See Tr. 

Vol V, pp. 1048:13-1049:1. And the auction proposed in Case No. 05-936-EL-ATA did not 

take place at all, after "insufficient interest" by bidders, none of whom submitted initial 

applications to participate in the auction. See id, at 1049:2-14; see also In re Application of Ohio 

Edison Co., The Cleveland Elec. Illuminating Co., and The Toledo Edison Co. for Approval of a 

Competitive Bidding Process for Retail Elec. Load, No. 05-936-EL-ATA, Entry dated Sept. 6, 

2006,116. 

Mr. Strom's citation to the aucfion in Case No. 10-388-EL-SSO also misses the mark. 

The load cap in that case did not originate from Commission order. Rather, it was jointly 

proposed by parties, including Staff, in a stipulation that initiated the case. See FES Ex. 5 

("Sfipulafion"). Moreover, Staff carmot rely on the Stipulation in recommending a load cap here. 

As with ail such agreements, the purpose of the Stipulation was to reach a broad settiement of the 
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issues in Case No. 10-388-EL-SSO, and doing so required the accommodation of diverse 

interests and the compromise of legal positions and arguments by a variety of parties. See Tr. 

Vol. V, p. 1051:7-19. For that reason, the parties (including Staff) agreed that the Stipulation 

could not be cited in another proceeding (as Staff purports to do here): 

This Stipulation is submitted for purposes of this proceeding only, 
and is not deemed binding in any other proceeding, except as 
otherwise provided herein, nor is it to be offered and relied upon in 
any other proceedings, except as necessary to enforce the terms of 
this Stipulation. 

FES Ex. 5, p. 34. Thus, Mr. Strom's citation to that case is improper here. 

Moreover, even if the Commission considers the load cap proposal in that case (which it 

should not do), it does not support Staffs recommendation. In the Stipulation, the parties did not 

recommend that the Commission adopt a load cap. Rather, they merely suggested that the 

Commission consider it. See FES Ex. 5, p. 12 (stating that Conunission "may order" a load cap). 

Further, Charles River Associates, International ("CRA"), an experienced and well-respected 

auction manager (also proposed to serve as manager of the Duke MRO auctions), registered 

strong objections to the mere suggestion of a load cap, noting in the Stipulation that it "believes 

that a load cap imposed on the competitive bidding process is unnecessary, risks the level of 

bidding participation in the auction, and is detrimental to the bidding process and its objectives." 

FES Ex. 5, p. 13 n.5. The evidence here does not show that load caps "encourage bidder 

participation" or "diversity of supply." Rather, the evidence shows that load caps do just the 

opposite. 

In fact, in discussing past FirstEnergy auctions, Mr. Strom ignores the auction approved 

in Case No. 08-935-EL-SSO. That auction did not have a load cap. See Tr. Vol. V, p. 1057:2-4. 

It did, however, involve twelve participating bidders and nine winning bidders, and resulted in 

prices that the Commission deemed "reasonable" and "competitive." See In re Application of 
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Ohio Edison Co., The Cleveland Elec. Illuminating Co., and The Toledo Edison Co. for 

Authority to Establish a Standard Serv. Offer Pursuant to Section 4928.143, Revised Code, in the 

Form of an Elec. Sec. Plan, Nos. 08-935-EL-SSO, et al., Finding and Order dated May 14, 2009, 

16. Unlike most of the auctions cited by Mr. Strom, the auction in Case No. 08-935-EL-SSO 

case was successful and competitive, and it did not have a load cap. There is only one outcome 

supported by the evidence in this case: die Commission should decline to impose a load cap on 

the Duke MRO auctions. 

Revised Code Section 4928.142 also supports this outcome. As Mr. Strom admitted 

during cross-examination, there is no statutory requirement for load caps. See Tr. Vol. V, p. 

1102:3.5. In fact, R.C. 4928.142(A)(1)(e) expressly contemplates that the least-cost bid process 

may result in a "winner or winners." Revised Code Section 4928.142(C) also contemplates 

"least-cost bid winner or winners," as well as a winning "bid or bids." By the plain language of 

the statute, then, an MRO auction can result in a single "wiimer" with a single winning "bid"— 

i.e., a "winner" of 100% of the load in the auction. Staffs proposal ignores this statutory 

language. The Conmiission should not. 

IIL CONCLUSION 

For the foregoing reasons, the Commission should approve Solutions' proposed 

modifications to Duke's proposed MRO. 
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o the statewide load cap; 
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BGS-FP Auction Rules for further details. 
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served by a third party supplier that are eligible to take BGS on the CIEP tariff in force at that 

time. For example, from June 1, 2006 to May 31, 2007, the historical BGS-CIEP zonal data 

represent customers taking BGS on the CIEP tariff in force during the June 1, 2006 to May 31, 

2007 period, while starting on June 1, 2011, the BGS-CIEP zonal data will represent customers 

taking BGS on the CIEP tariff in force during the June 1,2011 to May 31, 2012 supply period. 

The FP and BGS-FP zona! data are then derived as residuals. Historical zonal data will be 

extended each month as new data become available. 

The EDCs will also provide supplemental data to assist bidders. The EDCs will provide 

historical hourly load and/or load profiles for their customer classes and/or load profile groups 

as well as historical customer counts by customer class and/or load profile group. The EDCs 

will provide size distribution information consisting of one-time customer counts and historical 

aggregate energy usage for several groupings of customers who in the past were eligible to take 

BGS on an FP tariff but who are or will be required to take BGS on a CIEP tariff. These 

groupings may include: customers 750 to 999 kW, 1,000 to 1,249 kW, 1,250 to 1,500 kW, and 

1,500 kW or greater. The EDCs will provide data as needed on large customers that the Board 

may decide will no longer be eligible to take BGS on an FP tariff in the future. The EDCs will 

provide monthly customer switching data (number of customers and estimated load) as 

currently provided to the Board, as well as additional historical customer switching data by 

customer class. The EDCs will also provide information on renewable energy portfolio 

standards, as well as data on inadvertent energy, 500kV losses, renewable energy from 

committed supply, and ancillary service charges. 

No later than 10 days before interested parties first apply to participate in the Auction, 

the Auction Manager will announce the EDC load caps, a statewide load cap, a statewide 

maximum starting price, and a statewide minimum starting price. At the same time, the 

Auction Manager will provide the MW-measure of each tranche for each EDC, based on the 

percentage of the FP Peak Load Share that a tranche represents. An EDC load cap is a 

maximum number of tranches of BGS-FP Load that any one bidder can bid and serve for that 

EDC. The statewide load cap is a maximum number of tranches of BGS-FP Load that any one 

bidder can bid in the Auction and serve statewide. The statewide load cap cannot exceed the 

sum of the EDC load caps. An EDC load cap cannot exceed the statewide load cap. The 
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statewide load cap limits the impact that any one bidder may have on the Auction; an EDC load 

cap limits an EDCs exposure to default by any single supplier in a given supply period. The 

minimum and maximum starting prices establish the range of possible starting prices for the 

Auction: each EDC will choose a starting level for its price for round 1 of the Auction that is 

between the minimum and the maximum starting prices. The EDCs will agree on the statewide 

load cap, and on the statewide minimum and maximum starting prices. Each EDC will set its 

EDC load cap. Board Staff and the Board Consultant will review these decisions. 

IX.B.2. Qualification Process 

The application process is in two parts. All interested parties that have no impediments 

to meeting the PJM LSE requirements can submit a Part I Application. There is no state 

licensing requirement. Interested parties will be asked to submit financial information so that 

the EDCs can assess their creditworthiness. In addition, each interested party will be asked to 

comply with other qualification criteria that will have been agreed upon by all EDCs, including 

agreeing to comply with the BGS-FP Auction Rules and agreeing to the terms of the BGS-FP 

Supplier Master Agreement. Each interested party will also be asked to agree that if the 

interested party is successful in its Part 1 Application it will keep confidential the list of other 

successful applicants and it will not assign its rights or substitute another entity in its place. 

This is to ensure that the entity that agrees to the BGS-FP Auction Rules in the Part 1 

Application is also the entity submitting bids in the BGS-FP Auction, and to ensure that the 

entity that agrees to the terms of the BGS-FP Supplier Master Agreement is the entity that will 

execute the BGS-FP Supplier Master Agreement should the interested party become an Auction 

winner. In accordance with these Auction Rules, execution of the BGS-FP Supplier Master 

Agreement must occur within three days of Board certification of the Auction results and 

within that period the Auction winner will demonstrate compliance with the creditworthiness 

requirements set forth in the BGS-FP Supplier Master Agreement. Such creditworthiness 

requirements will take into consideration all BGS obligations held by the Auction winner, 

including those from past BGS Auctions. 


