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BEFORE THE
PUBLIC UTILITY COMMISSION OF OHIO

In The Matter Of The Application Of Duke Energy :

Oho, Inc. For Approval Of A Market Rate Offer :

To Conduct A Compctitive Bidding Process For :  Case No. 10-2586-EL-S50
Standard Service Offer Electric Generation :

Supply, Accounting Modifications, And Tariffs :

For Generation Service

BRIEF OF THE OHIO ENERGY GROUP

L INTRODUCTION

Comes now, the Ohio Energy Group (“OEG™) and submits this Brief in support of its
recommendation that the Public Utility Commission of Ohio reject Duke Energy Ohio’s Application For
Approval of a Market Rate Offer (“MRO”) or in the altemative require a 5-10 year MRO “blending” period

as tequired by R.C. 4928.142,

II.  ARGUMENT

1. Duke’s 29 Month MRO “B oY gsal Violates The Statw car Mini
Bignding Period And Is Detrimeptal To Consumers,

As discussed in the Application and the testimony of a number of Company withesses (e.g., James
Rogers, hilia Janson, Judah Rose, William Don Wathen, Jr.), in this case, Duke i3 requesting that the
Commission approve an MRO transition period that terminates the statutory “blending” petiod after only 29
months (January 1, 2012 to May 31, 2014) and moves to a 100% market rate beginning June 1, 2014, Duke
proposes that the 5-year minimun MRO transition period set forth in R.C. 4928.142(D) be shortened to two
years and that the Commission’s discretion {0 extend the MRO transition petiod to a maximum of 10 years

set forth in R.C. 4928.142(E) should be germanently removed in this procesding.
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a. Duke’s proposal to terminate the blending period prior to 5 years violates the plain
language of R.C. 4928.142.

R.C. 4928.142(D) requires a rate transition from the existing SSO price to full market based pricing
over a mipinum of 5 years for an electric distribution utility that owned generating resources as of July 31,

2008 that had heen used and useful, which would include Duks Energy Ohio, 4928.142(D) staies that:

“a portion of the utility's standard service offer load for the first five years of the market

rate qffer be competitively bid under division (4) of this section as follows: ten per cent of

the load in year one and not less than twenty per cent in year two, thirty per cent in year

three, forty per cemt in year four, and fifly percent in year five.”

This statute sets out a specific schedule for the blending of S50 and market rates. It doss not allow
for a 100% trapsition to market rates after year 2 of the transition period, Table 1 below campares Duke's

proposed blending period to the schedule comemplatad by the statute.

Tahle 1
Comparison of Duke MRO Blending to R.C. 4928.142(D}
Duke Proposal R.C. 4928.142(D}
MRO Year 58Q Market 350 Market
1 - 80% 10% a0% 10%
21-25 0% 10% 20% 20%
2.6-2.12 80% 20% 80% 20%
3.1-35 0% 100% 70% 30%
3.6-312 0% 100% 70% 30%
4 0% 10034 60% 40%
5 0% 100% 50% 50%
6* 0% 100% .7 7
> 0% 100% { ?
g* 0% 100% Py ?
g* 0% 100% Lot ?
10* 0% 1008 [ ?
¥ Pursisant ta R.C. 4928.142(E), blending may be extanded through year 10,
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As shown above, 4928.142(D) sets out ah explicit, 5-year minimum schedule for the trapsition
pericd.  4928.142(E) allows the Commission to “alter” the “proportions” specified in 4928.142(D), but
makes no mention of an ability to terminate the blending period prior to the completion of the 5-year
schedule. The anly statement ellowing the Commission to change the time frame of the blending period is
the provision allowing the Cotmission to extend the blending period to a maximua of 10 years.
4528.142(F) states that the Commission “shail not, by alrering those proportions and in any event,

including because of the length of time, as authorized under division (C) qf this section, taken io approve

the rate offer, cause the durgtion of the blending period to exceed fen years as counted from the effective
date of the apprave market rate gffer.” (Emphasis added)

The plain language of the statute does not allow the Commission to end the blending period before

5 years as Duke proposes. The Ohio Supreme Court staied in Family Medicine Foundation. Iac. v. Bright
(2002) 96 Ohio 5t.3d 183, 185, 772 NE2d 1177, 1179, that “[W)hen weighing the pértieﬂ’ opposing
interpretations of [2 statute a court is] compelled to adhere to the plain language aof the provision unlgss
ambiguity exists.”  The plain language of 4928.142(D) and (E) sets out & blending period that is at least 5
years, but no longer than 10 years. Duke’s proposed MRO blending schedule runs afoul of the
requirements of 4928.142. On this basis slone Duke’s Application should be rejected.

b. Duke’s argument that its projection that SSO and market rates will converge sometime in
2014 is a “significont change® within the meaning of R.C. 4928.142(E) that justifies
terminating the MRO blending schedule after only two years is unfounded and should be
rejected.

In support of its proposed abbreviated MRO blending schedule Duke staies:

“Begimming in year two of the MRO, R.C. 4928 142(E) euthorizes the Conunission tg aller
the blending percentages prospectively, where such an alteration serves to mitigate ‘an
abrupt or significant change in the electric distribution utifity's [SSOJ price that would
otherwise result from the Blending of prices.’ That prospective blending would, thus, relate
only to vears three and beyond' The transition to full market prices -at deliberate Intervals-
was undoubtedly intended to lessen the risk of dramatic prices changes for customers while
simuitaneously ensuring apprapriate recovery by an electric distribution utility of the costs
of serving its SSU customers.
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But with some degree of foresight, the General Assembly also confemplated a circumstance

under which an acceleration of the blending period could more quickly realize.a fully

competitive market as it conferred upon the Commission the ability 1o alter the blerding

period. Notably, however, any such alteration cannot gffect any period before the third year

of the MRO, with the Commission bound to adopt blending amounts of 10% and no more

than 20% in years one and two, respectively. !

According to Duke, the “abrupt or significant charge” in the SSO that necessitates shortening the
minimum 5-year MRO transition petiod o only 2 years is the projection of Duke’s witness Judah Rose that
“the MRO price will also be equal to the ESP price and the retuil market price” by 2014. Duke reasons that
once its “curvent, unadjusted ESP price equals the retail market price, the goal of fill comperition will have

heen achieved,™ and a MRO transition period is no longer needed.

Here, Duke makes an astounding leap in statutory interpretation. According to Duke’s reading of
the statute, the provision of R.C. 4928.142(F) that states that “the commission may alter prospectively the
proportions specified in that division to mitigate any effect of an abrupt or significant change in the electric
distribution utility's standard service offer price that would otherwise result In general or with respect to
any rate group or rate schedule but for such alteration;” sllows the Comanission to end the MRO blending
period after only 2 years, Duke atgues that their expert witness’s educated guess that 2014 market prices
will converge, pethaps only temporatily, with Duke’s $SO price qualifies as an “significare change” within

the meaning of the statute.’

The event that Duke argues is & "significant change™ in the S80 price is just a projection of one of
its witnesses. It is a guess that circumstances will change. It is not an actual change. Mr, Rose’s projection
does not even include an estimate of market prices beyond 2014, The siatuts contemplates that ap achal

change of circumstances gctually occur. It does not encompass mers speculation that a change may ocour

! Didite Application pp. 10-11.

? Duke Application p. 11. ‘

* Duke witness William Wathen, Jt. stated at hearing that Duke believes that its prajectsd convergence of market end S50 prices in 2014
teprescuts & “significant” change, but not an “abrupt” change. See TR Volume 1L p. 623, lines2-18.

i
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in the funwe. A prophecy is not evidence to support 2 determination that the minimum statutory MRO
transition period should tenminate 3 years eatly. “ft is a cardinal rule of statutory construction that @
statute should not be interpreted 1o yield and abswrd result.” Mighe v. Bd. Of Zoning, Apprals (1996), 76
Ohio 8t.3d 238, 240, 667 N.E.2d 365. Allowing Duke to circurvent the constither protections provided in
4928.142 based only on & prospective estimate of market and $SSO rates by a Duke expert witness would be
& truly absurd result.

Duke’s projection that 880 and market prices will converge in 2014 is overly simplistic and likely
to be in error, Projecting a convergence of market and SSO pri¢es involves many moving parts, But, while
it is difficult enough to project the market price at 2 point in 2014, that is onty one piece of the analysis.
The enalysis also requires an acourate estimate of the MRO price in 2014, The MRO price is made up of
several volatile components, For example, one component of the standard offer is the Fuel and Economy
Purchased Power Rider (Rider PTC-FPP). Experience demonstrates that Rider PTC-FPP is subject 1o
dramatic swings from month-to-month. In September of 2010, Duke updated its Rider PTC-FPP rates 1o
reflect a 5.3 cents’kWh chatge for non-residential customers, In December of the same year Duke again
updated its Rider PTC-FPP to reflect a 3.6 cents/kWh charge for non-tesidential custongers. The Rider
decreased by 1.7 cents/kWh or 32% in only 3 montbs.* And again, this is only one icomponem of a
customer’s total bill. Other components of 88O rates also fluctyate from month-to-month. Duke’s claim
that it can not only predict the price of market power in 2014, but that it can also predict the price of 850

rates in 2014 is highly suspect.

Also, up to this point this discussion has treated the issue of Duke’s market projection as if there is
only one price for S80 and market service. But, of course, this is not the case. The S50 is allocated

differently to the separate customer classes, and market rates typically depend on voltage level, time of use

4 See Auachment 1.
b
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characteristic, etc. Duke’s argument that market rates will converge with 38O raies in 2014 begs the
question; which market rates will converge with which $SO rates? With Residential rates? Non-tesidential
rates? Industrial rates? R.C. 4928.142(E) includes a provision specifying that any alteratlon of the blending
period made as a result of an abrupt or significant change in the SSO mitigate the effect of the changs to the
various customers classes . The statute provides that “the commission may alter prospectively the
proportions specified in that division to miticate any effect of an abrupt or signiflcant ckangv; ir the electric
distribution utilily’s standard service offer price that would atherwise vesult in general or with respect to
any rate group or rate sghedule but for such alteration...” (Emphasis edded) 4928.142(E). Duke has not
 even attemypted to line up projections of fuhme S80 and market rates for the various custorer groups. The

Commission should reject Duke’s overly simplistic analysis of future market and 35S0 prices.

Druke reasons that if market rates and SSO rates converge in 2014 there is no need to coutinue the
MRO transition period and thus a “significant change” has occurred.” However, nowhere in the statute is it
stated that the purpose of the MRO transition period is to rush to market-based rates as spon as possibile.
The purpose of the MRO transition period is two-fold. The first putpose of the MRO transition period is to
allow rates to move toward the market pradually using a diversified combination of prices consisting of a
matket component and an SSQ component. This is evidenced by the fact that the statute provides a
minimum of 5 year transition period. As noted above, thete is a provision to extend the transition period to
10 years, but absolutely no mention of an ability to end the transition period before 5 years. The provision
of the statute that Duke seeks to invoke only allows for the Commission to alter “the praportions™ specified
in the 5-year transition period schedule It does not contemplate ending the transition period within the

initial 5 vears.

3 Sce TR Volume 18], p, 623, lincs 1825 Duke witness William Don Wathen Jr. sttes: "/ view sigrtifioont the foct that the ESP price and
the market price will converge and we will eve a situation wheve the markess ave in equilibrium and we won 't have to adiust aymore.
Further adiusting is introducing arbitrary elements ta a market that don't befong.”

S R.C. 4928.142(E)

6
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The second function of the MRO transition period is to provide an e:mergemy mechanism in the
foun of Commission jurisdiction over rates to protect consuiners against unexpected price surges. M. Rose
addresses projected ESP SSO rates and projected market rates and concludes that “the MRO price will also
be equal to the ESP price and the retail market price” by 2014, Of course, if Mr Rose's projections are
wrong, and expetience shows us that many market projections prove to be wrong, matket tates could
substantially exceed the otherwise applicable blended ESP SSO/Market rates, Ejkeal if Mr. Rose is correct
that market rates and SSO rates will converge sometime in 2014 it does not meaﬁ that such a convergence
will be permanent. If market rates soar well above SSO rates in 2014 they 'Mil pecessanly converge at
some point if only for & brief moment. Mr. Rose notes on page 24 of his Dm%ct Testimony that “2014
prices are 40% above the prices of the last 12 months and 52% above 2009 prices.” Since M, Rose
expects substantial increases in markets prices through 2014, which closes the gap with the Company’s ESP
S8O rates by May of 2014, it certainly seems reasonable to believe that market rates could continue
accelerating beyond the ESP SSO rates in 2015 and 2016. If market rates increase in price beyond the ESP
8S0 rates in 2015 and 2016, then that would precisely be the time that ratepayets need the protection
afforded by the statutory minimum 5 year blend and the Comumission needs the power to extend and

mitigate the blending for 10 years.”

? Direct Testimony of Stephen J. Beron p, B,
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¢. Duke’s argument relating to its stated desire to transfer its legacy generation assets to an
affiliate are speculative and should not be given any weight in this proceeding,

Through the Direct Testimony of its witness William Wathen Jr.,* Duke argues that if its impending
proposal 1o transfer its legacy generation assets to an affiliate on or before Maj 31, 2014 is achieved, the
blended rate followibg asset transfer would be comprised of a weighted average of the price of power
purchased under 2 Purchased Power Agreement (“PPA™) and a market tate. Since the PPA would logically
be priced at market as well, Mr. Wathen argues that once the legacy generation assets have been transferred,

there would be no need for any blending of the ESP S5O rate and market rates.”

Of course, this argiment io suppott of a shortened blending period only has merit if the Company is
permitted to transfer its legacy generation assets to an affiliate within a 29 month period. OEG, and
presumably many others, would opposc such a plan, If the Commission denjes the legacy genmtion asset
transfer request, then customers would continue to be protected during the full five-year noidimum transition
period ending in December 2016, and perhaps up to an additional five years beyond. Unless the
Commission denies the legacy generation asset transfer, Duke’s retail customers would: effectively face
SSQ rates set at 100% market even if the five year or longer trausition period is adopted by the
Commission.'® In the end, Duke’s argument seems to be that the PUCO might just as well end the blend in
29 months since Duke will by then divest itself of the generation assets effectively ending blending anyway.
OBG’s point is the Commission should deny Duke both the abbreviated blending and panmission to transfer
its generating assets. If Duke’s generation assets are transferred to an unregulated affiliste that i not
subject 1o this Commission’s jurisdiction, then Duke would look like FirstEnergy. This would mean that

consumners would not have access to ESP SSO generation at legacy pricing. This would harm consumers,

¥ Divect Testimony of Willism Don Watken Jr. pp. 11-12.
S Direct Testimony of Stephch J. Baron . 9-10,
184 at 10,
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which is presumably why the MRO statite contains a 5-10 year transition to full market pricing for those

who do not shop for competitive generation.

In short, Duke’s argnments related to #t& forthcoming proposal to transfer its generation assets to an
affiliate should be given zero weight in this proceeding because Duke has not even made such a request to
date. Whether the Commission will ultimately approve such a request is pure speculation.

d. Duke has failed to comply with thc Commission rules requiring MRO applicants to
provide rate projections “for the duration of the biending period.”

Duke’s Application does not comply with the Commmission’s rules governing an MRO, OAC'
4901:1-35-03 (B)2)(3) requires that the electric utility “provide its best current estinate of anticipated
adjustment amounts for the duration of the blending period, and compare the projecied adiusted generation
service prices under the CBP plan to the projected adjusted generation service prices” under ity proposal.
Duke did not present any legacy ESP rate projections or projected market prices under the CBP plan
beyond 2014, the requested termination year for Duke’s MRO blending. Duke witness Judah Rose only
developed projections for the period up to the requested termination of the Company's. MRO in 2014.
While Mr. Rose predicts that the legacy HSP prices will be close to market ptices by the time of the
proposed termination of the MRO blending period, there is no evidence presented reparding adjusted legacy
ESP prices and market prices for MRO years beyqnd the 29 month blending period proposed by Duke.!!
For this reason, in addition to the others mentioned above, the Commission should deny Duke’s request to

terminate the MRO transition period in 2014.

TId at13-14.
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. Duke’s offer to forego adjustments to the ESP component of the blended generation rate if
the Commission allows Duke to terminate the MRO transition period in 2014 is not a
compelling reason to prematurely terminate the MRO blending period.

On pages 13 and 14 of his Direct Testimony, Mr. Wathen discusses the Company’s proposal to
forgo adjustments to the ESP componentl of the blended geperation rate for cbanges in fuel, purchased
power and environmental costs, if the Company’s “Blending Period ends before June 1, 20147 Mr.
Wathen notes that “if the Blending Period is extended and the asset transfer does not occur before June 1,
2014, these tariffs would be used to adiust the ESP camponent on a quarterly basis beginning as early as
year one..."™ Duke is atteropting to entice the Cﬁmnﬁssion to approve its proposed shortened blending

period by offering to forego future increases to the SSO. -

But it is possible that the ESP portion of the blended rate conld decrease during this period. As
discussed above, Rider PTC-FPP, a major component of the blerded rate, decreased by 1.7 cents/kWh or
32% for non-residential customers in the span of 3 months at the end of 2010. Adjustments to the ESP cut
both ways. Duke’s offer to freeze the ESP component of the blended rate may actually cost ratepayers

money.

Alzo, while it is comeet that R.C. 4928.142(DX1) through R.C. 4928.142(D)4) permits such
adjustments to the “most recent stundard service offer price,” upward adjustments to the S8O are far from
antomatic, as Duke seems to imply, The statute places an earnings test on the ability of the Company to

recover any such adjustments. Specifically, R.C. 4928.142(D) states as follows:

“The commission shall also determine how such adfustments will gffect the electric
distribution wiility’s return on common equity that may be achieved by those adfustmerts.
The commission shaill not auply its consideration of the return on common equily to reduce
any adjusiments authorized under this division unless the adjusimerts will cause the electric
distribution utility to earn @ refurn on comimon equity that is sigrificantly in excess of the
return on common equity that is earned by publicly traded companies, including wtilities,

12 Wathen Direct p. 13, lines 15 and 16 und at page 14, lines 410 6.

{i]
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that face comparable business and financial risk, with such adjustments fcr capftal stmcture
as may be appropriate. The burden o or demonstrating that si

earnings will not occta shall be on the electric distribution utility.” (Emphasis added).

The statute requires the Company to establish “burden of prog/” each time that it files for
adjustments to its ESP rate for fuel and purchased power costs, and environmental oosts that these
adjustments will not result in significantly excessive eamings. This is an additional consumer protection
provided by the MRO. Cost increases for the ESP portion of the blended rate are not necessarily

recoverable because the approval of the adjusttments depends on the utility’s projected return on equity.”

The value to ratepayers of Duke’s offer to forego requesting these adjustments is uniertain, Duke’s
SSO portion of the blended rate may decrease over the period, because of a reduction in Riders, etc. Also,
Duke cannot show that it is under-caning per the earnings test it will not be entitled to any upward

adjustment in its 880 rate.

Year Blending Period Co mu; wnh jsions OF R.C49zs 142(D). And Estal
Anmml Reviews Of The Ratey i Th

iod Should Bo Fxtended Boyond The S-Year um,

The Commission should reject the Company’s request to tezminate the MRO transition blending
period after 29 months, Irrespective of the Company’s forecasted market prices, there is no reason 10 deny
Duke’s customers the protection afforded by 8.B. 221. Rather, the Commission should require a foll five-

year minimum blending period consistent with the provisions of R.C. 4928.] 42(D).4

In addition, the Commission should establish annual reviews by the Commmssion Staff and other
parties of the current market rates and the impact on the blended MRO S8Q rate charged to customers. To

the extent thai such annual reviews find that the five year blending period may result in an abrupt or

" Direct Testimotty of Stephen 1. Baron pp. 17-18.
M1d, et 15,
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significant change in general SSO rates or the 880 rates of a specific rate class or rate schedule, the
Commission should make appropriate changes in the blending proportions and eveluate whether an
extension of the blending period up to ten years, as allowed by R.C. 4928.142(E), is appropdate,'* This is a

necessary consumer protection because of the very volatile natute of electric geperation pricing,

3 The

Rider {“BTR”] and An RO rider (“RT0”) Should Be Decided 7 Sggmgg Case.

As a result of Duke’s volumtary withdrawal from MISO and realighment into. PIM, Duke is

proposing to recover most of its transiisgion costs throtgh a non-bypassable rider (Rider BYR). Currently,
shopping customers pay for transmission costs through charges paid to a Competitive Retail Electric

Service (“CRES™) provider. Only SSO customers pay Duke directly for transmission service,®

As discussed in the Testimony of Duke witness William Don Wathen, Jr,, the Company is
proposing Rider BTR, which is to recover basic network integrated transmission service costs (NITS), as
well as some other transmission costs billed to the Company by PIM on the basis of total retail load {not
just 850 load). However, Rider BTR would also recover sll costs incurred as a result of the Company’s
withdrawal from MISO and on-going MISQ transmission expansion costs for which the ;'Company bas 2
continuing Liability, The first of these two costs is an exit fee imposed on Duke by MISO as a result of its
voluntary withdraws) fiom MISO. The second charge represemts Duke’s ongoing liability for MISO
Transiission Expansion Plan (“MTEP”) costs for projects approved by MISO while Duke was a MISO
membet. Duke’s MTEP liability includes the costs of major transmission projects that have 40 to 50 year
useful lives. These transmission projects will provide little or no benefit to ratepayers once the move t

PIM is cornplete.”

1314, a1 15.
If E' “ 19.
1d at19.
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The second rider, Rider RTQ is a bypassable charge that is designed to recover costy strictly related
to serving SSO load. Shopping customers would not pay charges for Rider RTO. According to Mr.
Wathen, these RTO charges are billed directly to load serving entities and thus, for shopping customers,
these costs would be recovered through CRES charges.”® Included in these RTO charges ave: RTO

“adminisirative fees, ancillary services charges, revenue sufficiency guarantees, ete. »19

The most troubling aspect of the Company's proposal is that it would automatically permit Duke to
fully recover afl MISO exit fees and MTEP charges from ratepayers. The decision to withdiaw from MISO
and join PJM was a unilateral decision made by the Company, with full knowledge of the financial
consequences, specifically the imposition of an ext fee by MISO. With regard to the ongoing MTEP
charges agsociated with the costs of MISO construction projects approved during Duke’s membership,
customers are heing asked to pay these cosis even though Ohio ratepayers will receive [itfle or no benefit
because Duke will no longer be a member of MISO, and Duke will incur PIM RTEP' costs (regional
transmission expansion plan) that it will also charge to ratepayers. Duke is asking ratepayers to pay for the
trasmission expansion costs of its former RTO (MISO), as well as for the transmission expansion costs of

its new RTO (PIM).2°

Tt is certainty questionable whether the decision to withdraw from MISO and join PIM was
reasonable and in the interests of its custorners. As such, the Company’s actions raise an issue of prudence
that may justify the Commission disallowing some or all of these MISO costs. The prudence of Duke's

decision to withdraw from MISO and joln PJM is a legitimate issue that can be addressed by the

™14, 220,
¥ Wathen Direst Trstimony p. 26, fooinote No. 5,
? Divect Testimony of Stephen 1, Baron pp. 20-21.
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Commigsion jn its evaluation of cost recovery, The outcome of such an evaluation could have an irapact on

the recaverability of these MISO costs from Duke’s ratepayers.””

Duke witness Kenneth Jennings identifies three benefits of joining P/M. These are: 1) the jolnt
ownersbip with PJIM utilities of some of the Company’s generation assets, 2) the benefit of all wtilities in
' Ohio being a member of a single RTO (Duke would be the only non-PJM Ohio utility if it had not realigned
into PIM), and 3) the benefit of PIM’s forward capacity market. Noge of these bmeﬁts bave baen
quantified, nor have these benefits been compared to the costs of withdrawal from MISO. This information
would be material it amy Commission evaluation of the decigion by the Company to join PIM and approve

cost recovery of RTO charges.

In its Octaber 21, 2010 Order Addressing RTO Realignment Request (FERC Docket Nos. ER10-
1562 and ER10-2234), the FERC approved the withdrawal of Duke from MISO and its realignpsent into
PIM, including Duke’s proposed Fixed Resource Requirement Integration Plan (FRR Litegration Plan).
The FERC specifically did pot address the recovery of any MISQ exit foes or MTEP costs that may be
imposed by MISO on Duke, declined to make “a general statement regarding a withdrawing transmission-
owning uttlity s transmission planning and cost obligation to its former RTO and new RTO,” and whether
Ohio retail customers should be charged the costs associated with any exit faes or MTEP ¢osts imposed by

MISO on Duke??

Duke’s ability to recover RTO costs associated with both MISO and PJM seeme to fall squarely
within the PUCO’s jurisdiction per the prudence of choice exception to the federal filed rate doctrine. This
is also known as the Pike County doctrine and is weil recognized by the courts and by FERC. 1t holds that

in seting retail clectric rates a state commission is pot required by preemption of the filed rate dootrine to

Y1d. at 21.
214 w2172,

B FERC Order of Oclober 21, 2010 at paragtaphs 73, 74 and 75.
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authorize recovery of a particular FERC-approved rate (e.g., PIM) if the utility acted imprudently by failing
to choose 2 lower cost FERC-approved option (e.g., MISO). This Aprit 21, 2008 description by FERC is a

comprehensive summary of the prudence of choice exception to the file rate doctrine.

“415.  Additivnally, with respect to Consumer Advocates' argument that the Commission
has overlooked the economic fact that wholesale buyers/re-sellers do not bear the risk of
loss because the prices paid by wholesale buyersiressellers “must be passed through to
retail ratepayers,” not only is this argiment irrelevant to whether the Commission has legal
authority to pernmit market-based raves as just and reasonable under the FPA, the argument
aiso is rot accurare. [FN595 omitied] It is true that only the Commission has the authority
to dererming the fusiness and reasonableness of a public utility's wholesale rates and that a
state conpot disallow pass-thraugh in retall rates on the basis that it disagrees with the
Commission’s just and reasonabie da!remmatian However, _the Commission ims

consistently recognized that wholesale ratempkin as o genera e
whether a purchaser has prudently chosen among ava:laé[e supply options, {(FN596,

416. In most circumstances “a state commission may legitimately inguire into whether the
retailer prudently chose to pay the FERC-approved wholesale rate of one sowrce, as
apposed to the lower rate of another source,” [FNS971% It is in the narrow situation where
the Commission, in setting a wholesale rate, leaves the purchaser no legal choice but to
purchase a specified amouwnt of power that such determinations would be prectuded
(FNI98 omitred] Thus, we reject Consumer Advocates’ arguments that these casey are
relevant to the issue at hand * Matkei-Based Rates for Wholesale Sales of Electric Energy,
Capacity and Ancillary Services by Public Utilities, 123 FERC 61,055 at pp. 114-115 (April
21,72008). (Emphasis added).

In Monongahiela Power Co. v, Schriber, 322 F. Supp. 2d 902 (8.D. Ohio 2004), the Federal District

Court recognized that the prudence of choice exception, or Pike County doctripe,: applies to this

Commission;
# TN596. See Philadelphia Electric Co., 15 FERC § 61.264, at 61.601 (19B1): F
on_reh'g, 23 FERC ¥ 51.323, st 61716 (J983) (*We do not view our respambﬂmes wnder the Fedem! Fawgr Anl ar mntudmg a
distgriltation that the purchaser has purchased wisely or hey made the best deal available.”), Soyfiem
61,360, at 61,795 (]9%4); Pacific Power & Lighe Cg, 27 FERC 1 61080, ai 61,148 {1984);

61104, ot 61,349-43, raly'z denied, 43 FERC 9 61,502, order denying reconsideration, 44 FERC 1 61, 302 [1933}1 P
48 FERCY 61.144 at 61,574 and .10 (193#)

5 FN597. Pike ight & . v. Pennsylwinie Public Utility Co 465 A 2d 735, 738 (1983) (Pike Coupty) {finding that
whilo the statc cmnot review the reamnahlaucss of the wholcdale rate sei by the Commission, it iy determine whether it is in the public
interest for the wholesalc purchaser whose retail rates it regulatcs to pay & particular price in light of its allemstives), The Supremc Court's
deoisions in Nanighala, 476 1.8, 953 and Missispippi Power & Light Co. v. Mississipni ex rel. Mogrs, 487 U.S. 354 (1983) do not
precluds, in every ctmumsmncc. slate mgulsmrs from reviewing the prudence nf & utility's purchusing decisions. See, €., Kentucky West
Virginia Cao. v. P tili 837 F.2d 600, 609 (3d Cir.) cert. dettied, 488 U.5, 541 (1988) (Kentyciy Wiu

wmﬂxmmmm 50 FERC ¥ 61,251, at 61,758 n.18 (1950),
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Moreover, this Court is also concerned that the PUCO have the opportunity to conduct what is

termed a Pike County analysis. See Pi

Utik. Comm'n, 77 Pa. Cmwith. 268, 465 A.2d 735 (1983); See also Public Serv. Co. of New Harpshire v,
Patch, 167 F.3d 15, 27 (1st Ci5.1998) (citing Pike County with approval); Kentucky West Virginia Gas Co,
v. Penpsylvania Pub. Util. Comm'n (3d Cir.1998). [Footnote omitted]. Under the Pike Countv analysis
which is somewhat of an exception to the filed-rate doctrine, the PUCQ has the avthority to determine

whether cheaper altematives of wholesale power wete available to Mon Power. If this Court'were to simply
grant the relief requested by Mon Power under Count One, it would effectively deprive the PUCO of its

Pike County discretionary anthority,

In sum, the FERC leaves to the states the question of whether a utility has made a-prudent choice
whete altemative federal rates sre available, Therefore, Duke may be at risk of disallowance of
transmission and gencration costs in standard service offer rates if the Copunission finds that its decision to

lcave MISO was not prudent.

OEQ recommends that the Commission reject these riders in this case and require the Company o
re-file its request in a separate proceeding, not tied to the MRO approval proceeding, The MRO has a
statutory time frame for a Commission decision that is very brief and does not lend itself to the evaluation
of other issues, such as the Company’s transmission cost recovery proposals. There is noihing t the 5.B.
221 that requires the Commission to make a determination on transmission cost recovery mechanisms
within an MRO case and within the limited timeframe provided for an MRO determination. The issues
raised by the Company’s request for transmission cost recovery are complex and require a full evaluation
by the Commission, including an opportunity for the Commission to consider pradence issues. The
Company’s request in this case s not an approval for withdrawing from MISO and joining PIM; rather it is

{6
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for cost recovery only. Duke will not join PIM until January 2012, providing sufficient time for a full
consideration by the Commission of this issue outside the confines of an accelerated MRO proceeding*®

4, OEG Agrees With Staff's Recommendations With Respect to Rider RECON apnd Rider UF-
GEN.

OEG supports the recommendstion of Staff withess Tamara Tutkenton with respect to the

treatment of Rider RECON and Rider UE-GEN.

Duke is requesting the establishment of Rider RECON in order to collect the over or under
recovery balances remaining as of December 31, 2011 pertaining to Rider PTC-FPP and Rider SRA-
SRT under the current ESP. OEG agrees with Staif that Rider RECON should only be collected on &
fully bypassable basis. It is appropriate to callect Rider RECON on the same fully bypassable basis as
Rider PTC-FPP.

Duke’s proposed Rider UE-GEN seeks to recover the cost of bad debt associated with Duke's
880. With respect to Rider UE-GEN Kroger agrees with Staff that an uncollectible rider for generation
is not allowable under R.C. 4928.142(D). Duke’s request to recover these costs through/Rider UE-GEN

should be rejected

% Digect Teutimony of Stephen J. Baron p. 23.
¥ Direet Teatimony of Temara Turkeaton pp. 4-5,
 Direct Testimotiy of Tamara Turkento p. 6.
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. CONCLUSION

It is the policy of this state to: “(4) Enswre the availability to consumers of adequate, reliable, safe,
efficient, nondiscrimingiory, and reasonably priced reiail eleciric service."™ The Commission should be
very concemned that Duke’s customers will not be afforded the protections envisioned in R.C 4928.142(D)
and R.C. 4928.02 by virtue of the Company’s truicated blending petiod. Duke's statement that if Mr.
Rose’s projections ars accurate there is no benefit of further blending beyond May 31, 2014 is incotrect.
Duke’s propased 29 month tramsition plan effectively eliminates any possibility of providing emergency
protection to retail consumers. The blending provisions in R.C. 4928.142(D) establish a schedule that
gradually submerges customers inta the cold water of market prices, always with the abﬂit;‘:( to pull back if
thev turn blue. Duke proposes to substantially shorten this blending period and elso eliminate the potential
relief available to the Commission pursuant to R.C. 4928.142(E) to extend the blending through year 10 of
the MRO. If adopted by the Commission, customers will sink or swim in 29 months since there would no
longer be a legacy ESP price option available to customers in years 3, 4 and 5 (and possibly longer) in the
event that market prices began to escalate substantially above the adjusted ESP price. Thus, even if Mr.

* Rose is vorreet, customers are being harmed, relative to R.C. 4928.142(D), becanse of the loss of the crifical

protection that the ability to alter the plan in the out-years provides.

Duke’s MRO filing fails mainly in this, most important, respect. For this and the other reasons

stated herein the filing should be rejected.

4928 02(A)
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Respectfully submitted,

David F. Boehm, Esq.

Michsel L. Kurtz, Bsq.

Kurt J. Boehin, Esq.

ROEHM, KURTZ & LOWRY
36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202

Ph: (513)421-2255 Fax: (513)421-2764
E-Mail: dboehm@BK Liawfirm.com

mku BELlawfitm.com

kboshm@BK Llawfirm.com

January 27, 2011 COUNSEL FOR THE OBIO ENERGY GROUP
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RECEIVED-DOCKE TING DIV Cineinnat, OH 45201-0960
- IMOSEP 2l AMU: 2b
PUCO

Lo

Septernber 24, 2010

Public Uilitles Commdssion of Ohilo
Altention: Docketing Divigion

180 East Proad Street

Columbus, Ohio 43215-3793

RE: CaseNo. 10-974-EL-FAC -

Docketing Division:

Enclosed, pursuamt to the above raferenwi cases, are four (4) copies of Rider FPP « Fuel
and Econonty Purchased Power effective September 30, 2010,

One copy of the enclosed tariff is to be designated for TRF Docket Number §9-6(02-EL~
TRF.

Please time-stamyp the enclosed exta copies and return for our file, Thank you.

Very ttuly yours,

.Lisa D. Steinkuhl

Enclosure

48 18 to certify that the mapes sppesrizg areaa.,.
gujm:ram and 'emgota tioh of & Swe Eile
jocumant delivered im theo regular courséd of b??l:l.?i::
teohniclans . . 0 g Dute Proceessd T-Lf.lok
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P.U.C.O. Blectric Ne. 18

Shest No. 53.23
Duke Energy Ohlo Cancels and Suparsades
133 East Fourth Strast Sheat No, 53.22
Cincinnat), Qhle 45202 Pege 1 of 1 N
RIDER PTCFPP

FUEL AND ECONOMY PURCHASED POWER RIDER

APPLICABILITY .
Applicable to all jurisdictional retall customars in the Company’s electric servics arem, exccpt those
customers receiving genaration service from a Cartified Suppiist.

CHARGE
The Fual and Economy Purchassd Power rata (PTC-FPP) to be charged under thia tadf will be
updated every three manths panding approvel by tha Public Ufitiea Commisaion of Ohio. The cwrment

ratte s

Residential $0.042048 par kilowsii-hour

MNen-residentinl $0.053036 par klowst-hour

Voltage-reduction $0.062108 per kilowathhour
BASE FUEL RATE |

Effectiva with the first biiling cycle of Jenuaty 2000, the PTC-FPP rate will Include the Company’s base
fuet rate of $0.012453 par kWh,

Fllad pursuant to an Order daled September 22, 2010 in Case No. 08-974-EL-FAC before the Publc
Wtllities Commiggion of Ohlo, ‘

lesumd: September 23, 2010 Effactive; September 30, 2010

|zsuad by Julle Janson, Presidant
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PM.C.O. BlectricNo. 10

Shenal No. 53,24
Duke Enargy Ohla Cancels and Buperoedes
139 East Fourth Straet Sheegl No. 33.23
Cincinnal), Ohio 45202 Page 1 of 1

RIDER PTC-FPP
FUEL AND ECONOMY PLURCHASED POWER RIDER

APPLICABILITY

Applicatle 1o all juradictional relall customars In the Company's clettric service e, sacap! those
customers raceiving generalion service from a Cenified Suppller. :

CHARGE

The Fuel and Economy Purchased Powar rate (FTC-FPP) to be cherged under this ierlF will be
updaled every three moriths pending appsoval by the Public Ullliea Commisaian of Ohle, Tive current

rate Is:

Resldential £D.030389 per klowatlshout

Nen-residentipl $0.0368473 por kilowalt-hour

Valtage-retuction $0.035988 per kilowatt-hour
BASE FUEL RATE

Effective with the first billing cycle of Janugry 2009, the RTC-FPP rate will inciuds the Company's base
fuel rata of $0.012453 per kWh,

Flled pursuant to an Order dated December 17, 2008 in Cese No. D8-020-B1.-330 befars ths Pubilc
Utillties, Commission of Ohlo. - ;

lssued: December 21, 2010 Effective: January &, 2011

Issued by Julle Janson, President
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December 21, 2010

Public Utilities Commission of Ohio
Attention: Docketing Division

180 Egst Broad Street

Columbus, Ohie £3215-3793

RE:  Case No. 10-974-EL-FAC

Duackstitiy Division:

Enclosed, pursnant to the sbave refarenced cases, i tett (10) coplee 0f Rider FFP - Fusl snd Ecoooury
Purchazed Power effective Jatmary 4, 201 1.

One copy of the enclosed tarifY is to be desigtted for TRF Docket Nutiiber 39-5002.EL-TRF.
Please time-stamp the enclosed extra copica and teturn for our file. Thank you,
Voery truly yours,
I
Hrcaa K Seontorihl
Lixa Iy, Steinkuhl

Enclosurs

Mla 18 vo caxtify that the mages appesving are adp
accurace and complete reproductice of & c.ee file
lotument delivered in the regular courva of busines W, fulks-aimrgy.com

rechaician Sy Date Processea TED-2.1 208

paLelcelS 'ON X¥d ASHOT 8 ZL80N WKAOH Wd 26750 THL 11 1102-L2-Nr



