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BEFORE THE 
PUBLIC UTILITY COMMISSION OF OHIO 

In The Matter Of The Application Of Duke Energy 
Oho, Inc. For Approval Of A Market Rate Offer 
To Conduct A Competitive Bidding Process For 
Standard Service Offer Electric Generation 
Supply, Accounting Modifications, And Tariffs 
For Generation Service 

Case No. 10-2586-EL-SSO 

BRIEF Of THE OHIO ENERGY GROUP 

L INTRODUCTION 

Comes now, the Ohio Energy (jtoup ("OEG") and submits this Brief in support of its 

recommendation that tlie Public Utility Commission of Ohio reject Duke Energy Ohio's Application For 

Approval of a Market Rate Offer C'MRO**) or in die alternative teqme a 5-10 year MRO ''bieruHn^* period 

as required by R.C. 4928.142. 

IL ARGUMENT 

1. Duke's 29 Montih MRO ^̂ Bl&tiUne'' Proposal Violates The Statutofv 5-Year Mfaiimiiin 
Blending FcriodAnd Is Detrimental To Consnmcrs, 

As discussed in the Application and the testimony of a number of Company witnesses (e.g., James 

Rogers, Julia Jajiison, Judah Rose, William Don Wathen, Jr.), in this case, Duke is requesting tibat fee 

Commission approve an MRO transition period that terminates the statutory "^bkndin '̂' period after only 29 

months (January 1,2012 to May 31,2014) and moves to a 100% market rate begmning June 1,2014 Duke 

proposes that the 5-year minimum MRO transition period set forth in R.C. 4928.142(D) be shortened to two 

years and that the Commission's discretion to extend the MRO transition period to a maximum of 10 years 

set forth in R.C. 4928.142(E) should he permanently removed in this proceeding. 

^° "̂  Wi2ig^Eig "ON m K&m ? zian)i m m u m % nnx mz-iz-m^ 



a. Duke's proposal to terminate the blending period prior to 5 years violates the plain 
language of R,C 4928442. 

R.C. 4928.142(D) requkes a rate transition firom the existing SSO price to fhU market based pricing 

over a minimum of 5 years for an electric distribution utility that owned generatins resources as of July 31, 

2008 that had been used and tisefiil, which would include Duke Energy Ohio. 4928.142CD) $tates that: 

"a portion of the utility*s standard service offer loMfor the first five years of the market 
rate offer be competitively bidufider division (A) of this section as follows: ten per cent of 
the load in year one and not less than twenty per cenf in year two, thirty per c$M in year 
three, forty per cent in yearfoury andfifiy percent in year five." 

This statute sets out a specific schedule for the blending of SSO and market rates. It does not allow 

for a 100% transition to market rates after year 2 of the transition period. Table 1 below compares Duke's 

proposed blending period to the schedule contemplated by the statute. 

, Comparison 

iMROYear 

1 
2.1 - 2,5 
2.6 - 2.12 

' 3.1.3.5 
3.6-3.12 

4 
5 

5* 
7* 
S* 
9* 
10* 

Table X 1 
Of Duke MRO Blending to R.C. 492S442(D} 

Duke Proposal 
SSO 

90% 
90% 
80% 
0% 
Q% 

0% 
G% 

096 
(3% 
OM 
0% 
0% 

Market 

10% 
10% 
20% 

100% 
100% 

100% 
100% 

100% 
100% 
100% 
100% 

10Cl% 

R.C. 4928.142(D) 
S5Q 

90% 
30% 
S0% 
70% 
70% 
60% 
50% 

• ? 

I ?' 
• ? • 

? 

;; ?. 

* Pursuant to t̂ .C A92BM2iE), blending may be eKtsnded through ysar 10 

Markfet 

10% 
20% 
20% 
30% 
30% 
40% 
50% 
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As shown above, 4928.142(D) sets out an explicit, 5-year miniimum sclwdule for the transition 

period. 4928.142(E) allows the Commission to "alter" Hie Voportions" specified in 4928.142{DX but 

makes no mention of an ability to terminate tibe blending period prior to the completion of the 5-year 

schedule. The only statement allowing the Commission to change the time frame of the blending period is 

tlie provision allowing the Commission to extend the blending period to a maximum of 10 years. 

4928.142(E) states that the Commission "shall not, by altering those proportiom and in any event, 

including because of the length of time, as authorized under division (C) of this section, taken to approve 

the rate offer, cause the duration of the blendins period to exceed tm years as counted from the effective 

date of the approve market rate offer. " (Emphaisis added) 

Tl)e plain language of the statute does not allow the Commission to end the blesndiDig period before 

5 years as Dulce proposes. The Ohio Supreme Court stated in Family Medicine Foundation, Inc. v. Briij[ht 

(2002) 96 Ohio St3d 183, 185, 772 KE.2d 1377, 1179, that "lw]hen weighing the parties' opposing 

interpretations of [a. statiite a court is] conceited to adhere to the plain language of the provision unless 

ambiguity exists." The plain language of 4928-142(D) and (E) sets out a blendmg period that is at least 5 

years, but no longer tlian 10 years. Duke's proposed MRO blending schedule runs afoul of the 

requirements of 4928.142. On this basis alone Duke's Application should be rejected 

b. Duke^s argument that its projection that SSO and market rates will converge sometime in 
2014 is a ' 'sign^ant change" withui the meaning of RC. 4928.142(E) that jnstlGes 
terminating the MRO blending schedule after only two years is unfounded and should be 
rejected. 

In support of its proposed abbreviated MRO blending schedule Duke states; 

"Beginning in year two of the MRO, KC 4928.142(E) authorizes the Commission to otter 
the blending percentages prospectively, where such an alteration serves to mitigate 'an 
abrupt or significant change in the electric distribution utility's [SSO] price tktt would 
otherwise result from the blending of prices.' That prospective blending would, thus, relate 
only to years three and beyond' The transition tofidl mt^ketprices --at deliberate Intervals-
was undoubtedly intended to lessen the risk of i^amatic prices changes for custonwrs while 
simultaneously ensuring appropriate recovery by an electric distribution utility of the costs 
of serving its SSO customers. 
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But with some degree of foresight, the General Assembly also contemplated a ctrcumstimce 
under which an acceleration of the blending period could more quickly realize a fully 
competitive market as it conferred upon the Commission the ability to alter the Mending 
period. Notably, however, any such alteration carmot affect any period before the third year 
of the MRO, with the Commission hound to adopt blending amounts of 10% and no more 
than 20% in years one and two, respectively, "̂  

According to Dukcj the ''abrupt or signiflcani change'' m the SSO that necessitates shortening the 

minimum 5-year MRO transition period to only 2 years is the projection of Duke's wimess Judah Rose tiiat 

"the MRO price will also be equal to the ESP price and the retail market price'' by 2014. Duke reasons that 

once its ''current, unadjusted ESP price equals the retail market price, the goal of full compeMon will have 

been achieved^^ and a MRO transition period is no longer needed. 

Here, Duke makes an astounding leap in statutory interpretatioiu According to Duke's reading of 

the statute, tiie provision of R,C. 4928.142(E) that states that ''the commission mqy alter prospectively the 

proportions specified in that division to mitigate arty effect of an abrupt or significant chmge in the electric 

distribution utility's standard service offer price that would otherwise result in general or with respect to 

any rate group or rate schedule but for such alierationf allows the Commission to end the MRO Mending 

period after only 2 years. Duke argues tliat their expert witness's educated guess that 2014 market prices 

will converge, perhaps only temporaiilyj with Duke's SSO price qualifies as an "significant change''' witto 

the meaning of the statute-'̂  

The event tiiat Duke ai^es is a "significant change" m the SSO price is Just a projection of one of 

its witnesses. It is a guess that circumstances will, change, Itisnotanactualclianga Mr, Rose's projection 

does not even mclude an estimate of market prices beyond 2014. The statute contempl^es that an actual 

change of circumsftances actually occur. It does not encompass mer& speculation that a change rosy occur 

^ Duke Application pp, 10-11. 
^ Duke Applicatipa p. IJ 
^ Duke witness William Wathen, Jr. stated at hearing that Duke believes that its projected convergence of market end SSO prices in 2014 
represents & ''significant" change, but not an "abmpr change. See TR Volume n t p. 623, lines 2^18, 
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m the fiiture. A prophecy is not evidence to support a determination that die minimum statutoity MRO 

transition period should tenninate 3 years early. *7f is a cardinal rule of statutory construction that a 

statute should not be interpreted to yield and absurd result.'' Mishr v. Bd. Of ZQpina. Atjoeals (19%), 76 

Ohio St3d 238,240,667 N.E.2d 365. Allowing Duke to circumvent the consumer protections provided in 

4928,142 based only on a prospective estimate of market and SSO mtes by a Duke expert witness would be 

a n:uly absurd result. 

Duke'$ projection that SSO and market prices will converge in 2014 is overly simjtetic and likely 

to be in error. Projecting a convergence of market and SSO prices involves many moving parts. But, while 

it is difficult enough to project the market price at a point in 2014, that is only one piece of the analysis, 

Tlie analysis also requires an accurate estimate of the MRO price in 2014. The MRO prioe is made up of 

several volatile components. For example, one component of the standard offer is the Fuel and Economy 

Purchased Power Rider (Rider PTC-FPP). Experience demonstrates that Rider PTC-FFP is sulyect to 

dramatic swings from month-to-month. In September of 2010, Duke updated its Rider PTC-FPP rates to 

reflect a 5.3 cents/kWh charge for non-residential customers. In December of the same year Duke again 

updated its Rider PTC-FPP to reflect a 3.6 cents/kWh charge for non-residential customers. The Rider 

decreased by 1.7 cents/kWh or 32% in only 3 months.'* A^d again, this is only one ^component of a 

customer's total bill. Other components of SSO rates also fluctuate from roonth-to-month. Duke*s claim 

that it can not only predict the price of market power in 2014, but that it can also predict Ihe price of SSO 

rates in 2014 is highly suspect. 

Also, up to this point this discussion has treated the issue of Duke's market projection as if there is 

only one price for SSO and market service. But, of course, tiiis is not the case- The SSO is allocated 

differently to the separate customer classes, and market rates ^ically depend on voltage level, time of use 

^ See Auacliraent 1, 
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cliaracteristic, etc Duke's argument that market rates will converge with SSO rates mi2014 tegs the 

question; which market rates will converge with which SSO rates? With Residential rates? Non-iesidendal 

rates? Industrial rates? R.C* 4928.142(E) includes a provision specifymg that any alteration of the blejwfiig 

period made as a result of an abrupt or significant change in the SSO mitigate the effect of the change to the 

various customers classes . The statute provides that ''the commission m ^ alter prospectively the 

proportions specified in that division to mitigate arty effect of an abrupt or significa?tt change in the electric 

distribution utility's standard service offer price that would otherwise result in general or with respect to 

any rate nroup or rate schedule but for such alteration.^'" (Emphasis added) 4928.142(B). Duke has not 

even attempted to line up projections of future SSO and market rates for the various custorncr groups. The 

Commission should reject Duke's overly simplistic analysis of future market and SSO prices-

Duke reasons that if market rates and SSO rates converge in 2014 there is no need to continue the 

MRO transition period and thus a "significant change'' has occurred.̂  However, nowhere in the statute is it 

stated ttiat the purpose of the MRO tt^sition period is to rush to market-based rates as soon as possible. 

The purpose of tlie MRO transition period is two-fold. The first purpose of the MRO transirion period is to 

allow mtes to move toward the market gradually using a diversified combinarion of prices consisting of a 

market component and an SSO component. This is evidenced by tlie fact that the statute provides a 

minimum of 5 year transition period. As noted above, there is a provision to extend Ihe transition period to 

10 years, but absolutely no mention of an ability to end the transition period before 5 years. The provision 

of tlie statute tliat Duke seeks to invoke only allows for the Commission to alter ''the proportions " specified 

in tlie 5-year transition period schedule.̂  It does not contemplate ending the transition period within the 

initial 5 years. 

' SccTRVolume 111. p. 623= line* 18-25. Dul« witness WiUiam Don Wathen Jr. sM^: ''^ff^^'S^^^l^'^'^^^^f^^^^ 
the niarl^t price yvilt aonv<,yge and we will fme a situailon y^hare the markets ar^ In eijaiiibr-ium and we m n t have to adjust m ^ o r e . 
Further adjusting is introducing arbitraty elemeniii to a market that don V bslong." 
^R.C. 4928.142(E) 
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The second function of the MRO transitioti period is to provide an emergency mechanism in Ihe 

form of Commission jurisdiction over rates to protect consumers against unexpected price surges. Mn Rose 

addresses projected ESP SSO rates and projected market rates and concludes that "the MRO price will also 

be equal to the ESP price and the retail market price'' by 2014. Of course, if Mr. Rose's projections are 

wrong, and experience shovra us that many market projections prove to be wtong, market rates could 

substantially exceed the otherwise applicable blended ESP SSO/Market rates. Even if Mr. Rose is correct 

diat market rates and SSO rates will converge sometime in 2014 it does not mean that such a conve^ence 

will be permanent. If market rates soar well above SSO fates in 2014 they will necessarily converge at 
j 

some point if only for a brief moment Mr. Rose notes on page 24 of liis Dir^t Testimony tbat "2014 

prices are 40% above the prices of the last 12 months and 52% above 2009 prices." Since Mr. Rose 

expects substantial increases in markets prices through 2014, which closes the gap with the Company's ESP 

SSO rates by May of 2014, it certainly seems reasonable to bcUeve liiat market rates could cot5tinue 

accelerating beyond the ESP SSO rates in 2015 and 2016. If maritet rates increase in iffice beyond the ESP 

SSO rates in 2015 and 2016, tlien that would precisely be the tune that ratepayers need the protection 

afforded by tlie statutory minimmn 5 year bleed and the Commission needs the powear to extend and 

mitigate tlie blending for 10 years.̂  

' Direct Testimony of Stephen J. Baron p. 8. 
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c. Duke's argument relating to its stated desire to transfer its legacy geneniti«ii assets U> oit 
affiliate arc speculative and should not be given any weight in tliis proceeding. 

Through die Direct Testimony of its witness William Wathen Jr.,̂  Duke aî ;ue$ that if its m ĵerwling 

proposal to transfer its legacy generation assets to an affiliate on or before May 31, 2014 is achieved, the 

blended rate following asset transfer would be comprised of a weighted average of the price of power 

purchased under a Purchased Power Agreement ("PPA") and a market rate. Since the PPA would logically 

be priced at market as well, Mr. Wadien argues that once the legacy generation assets have been transferred, 

there would be no need for any blending of the ESP SSO rate and market rates.̂  

Of courscj this argument in support of a shortened blending period only has merit if flie Company is 

pemiitted to transfer its legacy generation assets to an affiliate within a 29 monlii period. OEG, and 

presiunably many others, would oppose such a plan. If the Commission denies the legacy generation asset 

transfer request, then customers would continue to be protected during the full five-year mirtimMm transition 

period ending in December 2016, and pediaps up to an additional five years beyoiid Unless the 

Commission denies tlie legacy generation asset transfer, Duke's retail customers would effectively fece 

SSO rates set at 100% market even if die five year or longer transition period is adopted by the 

Commission.̂ ^ In the end, Duke's argument seems to be that the PUCO might just as well end the blend in 

29 months since Duke will by then divest itself of the gen^ation assels effectively ending blending anyway-

OEG's point is tiie Commission should deny Duke botii the abbreviated blending and pem îssion to transfer 

its generating assets. If Duke's generation assets are transferred to an unregulated afifiiiate that is not 

subject to this Commission's jurisdiction, tiien Duke would look like FirstEnergy. This would mean that 

consumers would not have access to ESP SSO generation at legacy pricing. This would harm consumes, 

^ Direct Testimony of Willicm Dott Wfltheti Jr. pp. l l -U. 
' Direct Testimony of Stephen J. Baron pp. 9-10. 
' ^ . at 10. 
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which is presumably why the MRO statute contains a 5-10 year transition to full maricet pricing for those 

who do not shop for competitive generation. 

In short, Duke's arguments related to its fbrthcomn^ proposal to transfer its generation assets to an 

affiliate should be given zero weight in this proceeding because Duke has not even made such a request to 

dale. Whether the Commission will ultimately approve such a request is pure speculatioa 

d. Duke h ^ failed to comply with the Commission rules requiring MRO applicants to 
provide rate projections *̂ for the duration of die blending period,̂ ^ 

Dulce's Application does not comply with the Commission's rules governing an MRO. OAC 

4901:1-35-03 (B)(2)(j) requires that the electric utility "provide its best current estimate of anticipated 

adjustment amounts for the duration of the blending perioi and compare the projected adjusted generation 

service prices under the CBP plan to the projected adjusted generation service prices'^ under its proposal. 

Duke did not present any legacy ESP rate projections or projected market prices under the CBP plaa 

beyond 2014, the requested termination year for Duke's MRO blending. Duke witness Judah Rose only 

developed projections for the period up to the requested termination of the Company's MRO in 2014. 

While Mr. Rose predicts tiiat the legacy ESP prices will be close to market prices by the time of the 

proposed termination of tiie MRO blending period, tiiere is no evidence presented regarding adjusted legacy 

ESP prices and maricet prices for MRO years beyond the 29 month blending period proposed by Duke.̂ ^ 

For this reason, in addition to tiie others mentioned above, tlie Commission should deny Duke's request to 

terminate the MRO transition period m 2014. 

'^M-at 13-14. 
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e* Duke's offer to forego adjustments to the ESP component of the blended generation rate if 
the Commission allows Duke to terminate the MRO transition period in 2014 is not a 
compelling reason to prematurely terminate the MRO blending period 

On pages 13 and 14 of his Direct Testimony, Mr. Wathen discusses the Com.pany's proposal to 

forgo adjustments to the ESP component of the blended generation rate ibr changes in fiiel» purchased 

power and environmental costs, if the Company's "Blending Period ends before Jtme I 20J4,'' Mr. 

Wathen notes that "if the Blending Period is extended and the asset transfer does not occur before Jum L 

2014, these tariffs would be used to adjust the ESP component on a quarterly basis beginning as early as 

year one...'̂ ^^ Duke is attempting to entice the Comtmission to approve its proposed shortened blending 

period by offering to forego future increases to the SSO. 

But it is possible that the ESP portion of the blended rate could decrease during this pmod. As 

discussed above, Rider PTC-FPP, a major component of the blended rate, decreased by 1.7 ceats/kWh or 

32% for non-residential customers in the span of 3 months at the end of 2010. Adjustments to the ESP cut 

both ways. Duke's ofter to fi:eez;e the ESP component of the blended rate may actually cost ratepayers 

money. 

Also, wliile it is correct that R.C. 4928.142(D)(1) tiirough R.C. 4928.142(D)(4) permits su«^ 

adjustments to the "most recent standard service offer price," upward adjustments to the SSO are ferfi^m 

automatic, as Duke seems to imply. The statute places an earnings test on the abiUty of the Company to 

recover any such adjustments. Specifically, R.C. 4928.142(D) states as follows: 

"The commission shall also determine how such adjustments will effect the electric 
distribution utility's return, on common equity that may be achieved by those adjustments. 
The commission shall not apply its consideration of the return on common equity to reduce 
any adjustments authorized under this division unless the adjustments will cause the electric 
distribution utility to earn a return on common equity that is sigrtiflcaruly in excess of the 
return on common equity that is earned by publicly traded companieŝ  including utilities, 

'̂  Wathen Direct p. 13, lines 15 and Ifi and at page 14, lines 4to 6. 
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that face comparable business and financial risk, with such cu^ustmmtsfor capital structure 
as may be appropriate. The burden ofurooffor demonstrating: that significantlv ejfcessive 
earnings will not occur shall he an the electric distribution utility,''' (Emphasis added). 

The statute requires the Company to establi^ "burden of proof e^h time that it files for 

adjustments to its ESP rate for fuel and purchased power costs, and envhx>nmental costs that these 

adjustments will not result in significantiy excessive earnings. This is an additional consumer protection 

provided by tiie MRO. Cost increases for tiic ESP portion of the blended rate are not necessarily 

recoverable because the approval of the adjustments depends on the utiUty's projected return on equity/^ 

The value to ratepayers of Duke's offer to forego requesting tiiese adjustments is uncertain. Duke's 

SSO portion of the blended rate may decrease over the period, because of a reduction in Riders, etc. Also, 

Duke cannot show ihat it is under-earning per the earnings test it will not be entitied to any upward 

adjustment in its SSO rate. 

2. If The Proposed MRO Is Not Entirely Rejected The Commissiî n, Should Require A Fall Five-
Year Blendbg Period Consistent With The Provisions Of R,C 4928,142a)V And EstabliA 
Annnal Reviews Of The Current Market Rates In Order To Determine if The Blaidine 
Period Should Be Extended Bevond The 5-Year MinSffliim. 

The Commission should reject the Company's request to temiinate the MRO transition blending 

period afl:er 29 montiis. Irrespective of the Company's forecasted market prices, there is no reason to deny 

Duke's customers the protection afforded by SB. 221. Rather, tibe Commission should require a M five-

year minimum blending period consistent vAih the provisions of R.C. 4928.142(D).̂  

In addition, the Commission should establish annual reviews by tiie Commission Staff and other 

parties of tiie current market rates and the impact on the blended MRO SSO rate charged to customea:s. To 

the extent that such annual reviews find that the five year blendii^ period may result in an abrupt or 

'̂  Direct Testimony of Stephen J. Baron pp. 17-18. 
' " id at 15, 
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significant change in general SSO rates or the SSO rates of a specific rate class or rate schedule, the 

Commission should make ^jpropriate changes in the blending proportions and evaluate whether an 

extension of the blending period up to ten years, as allowed by R-C. 4928.142(E), is apjstipriate*^^ This is a 

necessary consumer protection because of the very volatile nature of electric generation pridng. 

3. The Companv's Proiwsal To Recover Transmission Costs Through A Base Tnttismission 
Rider ("BTR"^ And An RTO rider r'*RTO"^ Shouhi Be Decided In A Senarate Case, 

As a result of Duke's voluntary withdrawal &om MISO and realignment into.PJM, Duke is 

proposing to recover most of its transmission costs through a non-bypassable rider (Rider BTR). Curreiitiy, 

shopping customers pay for transmission costs through charges paid to a Competitive Retail Electric 

Service ("CRES") provider. Only SSO customers pay Duke directly for transmission service.̂ * 

As discussed in the Testimony of Duke witness William Don Wathen, Jr., tiie Company is 

proposing Rider BTR, which is to recover basic network integrated transmission service costs (NITS)̂  as 

well as some other transmission costs billed to the Company by PJM on the basis of total retail load (not 

just SSO load). However, Rider BTR would also recover all costs incurred as a result of the Company^s 

withdrawal from MISO and on-going MISO transmission expansion costs for which the Company has a 

continuing liability. The first of these two costs is an exit fee imposed on Duke by MISO as a result of its 

voluntary withdrawal from MISO. The second charge represents Duke's ongoing liability for MISO 

Transmission Expansion Plan ("MTEP'O costs for projects approved by MISO while Difee vras a MISO 

member. Duke's MTEP liability includes the costs of major transmission proĵ î ts tiiat have 40 to 50 year 

usefiil lives. Tliese transmission prefects will provide littie or no benefit to ratepayers once the move to 

PJM is complete.̂  ̂  

'̂  id. at 15. 
"'Id. at ^9-
" I d . at 19. 
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The second rider, Rider RTO is a bypassable charge that is designed to recover costs strictiy related 

to serving SSO load. Shopping customers would not pay charges for Rider RTO. According to Mr. 

Watiien, these RTO ch^es are billed directiy to load serving entities and thus? for shopping customers, 

tiiese costs would be recovered tiirough CRES charges.*^ Included in tiicse RTO charges are: RTO 

"administrative fees, ancillary services charges, revenue sufficiency guarantees, etc,"^^ 

The most ti'oubling aspect of the Company's proposal is tliat it would automatically permit Duke to 

fully recover all MISO exit fees and MTEP charges fiwm ratepayers. The decision to withdraw fixmi MISO 

and join PJM was a unilateral decision made by the Company, witii fi^ill knowledge of the financial 

consequences, specifically the imposition of an exit fee by MISO. With regard to the ongoing MTEP 

charges associated with the costs of MISO construction projects approved diuing Duke^s membeirship, 

customers are being asked to pay these costs even though Ohio ratepayers will receive littile or no bertefit 

because Duke will no longer be a member of MISO, and Duke will incur PJM RTHP̂  costs (regional 

tt̂ ansmission expansion plan) tiiat it will also charge to ratepayers. Duke is asking ratepayaia to pay for the 

transmission expansion costs of its former RTO (MISO), as well as for the transmission estpansion costs of 

itsnewRTO(PJM).^° 

It is certainly questionable wbetiier the decision to withdraw fi:om MISO and join PJM was 

reasonable and in the interests of its customers. As such, the Company's actions raise an issue of prudaice 

tiiat may justify tiie Commission disallowmg some or all of these MISO costs. The prudence of Duke*s 

decision to withdraw fix>m MISO and join PJM is a legitunate issue tiiat can be addressed by the 

'"id. at20, 

^̂  Wathen Direct Tcsiifflony p. 26, footnote ?io, 6, 

°̂ Direct Testimony of Stephen /. Boron pp. 20-21. 
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Commission in its evaluation of cost recovery. The outcome of such an evaluation could have an impact on 

the recoverability of these MISO costs horn Duke's ratepayers.̂ ^ 

Duke witness Kenneth Jennings identifies tiiree benefits of joining PJM. These are; 1) the joint 

ownership with PJM utilities of some of the Company's generation assets, 2) the benefit of aU utiliti^ in 

Ohio being a member of a single RTO (Duke would be tiie only non-PJM Ohio utility if it h ^ not realigned 

into PJM), and 3) the benefit of PJM's forward capacity maricet. None of these benefits have been 

quantified, nor have these benefits been compared to the costs of withdrawal fiom MISO. This information 

would be material in any Commission evaluation of the decision by the Company to jom PJM and approve 

cost recovery of RTO charges.^ 

In its October 21, 2010 Order Addressing RTO Realignment Request (FERC Docket Nos. ERlO-

1562 and ERl 0-2254), tiie FERC approved tiie witiidrawai of Duke firom MISO and its realignment into 

PJM, including Dulce's proposed Fixed Resource Requireanent Integration Plan (FRR ktegration Plan). 

The FERC specifically did not address tije recovery of any MISO exit fees or MTEP costs tiiat may be 

imposed by MISO on Duke, declined to make "a general statement regarding a withdrawfng transmission-

owning utility's transmission planning and cost obligation to its former RTO and new RTO,̂ ^ and whetiier 

Ohio retail customers should be charged the costs associated with any exit fees or MTEP costs in^sed by 

MISOonDuke?^ 

Dulce's ability to recover RTO costs associated witii both MISO and PJM seems to fell squarely 

witiiin tiie PUCO's jurisdiction per tiie prudence of choice exception to tiie federal filed rate doctriiw. This 

is also known as the Pike County doctrme and is well recognized by the courts and by FERC. It holds that 

in setting retail electric rates a state commission is not reqmred by preemption or the filed rate doctrine to 

'̂  Id. at 21. 
^=1^. at 21-22 
23 FERC Order of October 21,2010 at paragraphs 73,74 sod 75. 
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autiiori^e recovery of a particular FERC-appioved rate (e.g.> PJM) if tlie utility acted imprudently by Ming 

to choose a lower cost FERC-approved option (e.g., MISO). This April 21,2008 description by FERC is a 

comprehensive summary of die prudence of choice exception to the file rate doctrine. 

"415. Additionally, with respect to Consumer Advocates* argument that the Commission 
has overlooked the economic fact that wholesale buyers/resellers do not bear the risk of 
loss because the prices paid by wholesale buyers/resellers "must be passed thrpugh to 
retail ratepayers," not only is this argument irrelevant to whether the Commission has legal 
authority to permit market-based rates as Just and reasonable under the FPA, the argument 
also is not accwate, [FN595 omitted] It is true that only the Commission has the authority 
to determine the justness and reasonableness of a public utility's wholesale rates and that a 
state cannot disallow pass-ihrough in retail rates on the basis that it disagrees with the 
Commission's Just and reasonable determination. However, the Commission has 
consistently reco^ized that wholesale raiemaktns does not, as a seneral matter, determine 
whether a purchaser has vrudenth chosen amons available supply options. [FN596f 

416. In most circumstances "a state commission mcry legitimately inquire into whether the 
retailer prudently chose to pay the FERC-approved wholesale rate of one source^ as 
opposed to the lower rate of another source." [FN597J^^ It is in the narrow situation where 
the Commission, in setting a wholesale rate, leaves the purchaser no legal choice but to 
purchase a specified amount of power that such determimOiom woidd be preluded 
[FN598 omitted] Thus, we reject Consumer Advocates' arguments that these cases are 
relevant to the issue at hand." Market-Based Rates for Wholesale Sales of Electric Energy* 
Capacity and Ancillary Services by Public Utilities, 123 FERC 61.055 at pp. 114-115 (April 
21,2008). (Emphasis added). 

In Monongaheia Power Co. v, Schriber, 322 F. Supp, 2d 902 (S.D- Ohio 2004), the Federal District 

Court recognized that the prudence of choice exception, or Pike County doctrine,; applies to this 

Commission: 

^ rN596. See Philadelphm pectric Co.. 15 FERC % fil.264. at 61,60! (1981^: Penngvlvania PowRr & TMit Co.. 23 FERC H 6L006. order 
on teli'g- 21 FERC 1 61.3g5. at 61,716 f̂ 9»31 CWe do not view our responsibiiities imder the Federal Pow^r Act as including a 
determination (hat tha purchaser has purchatad wiseiy or fm ntade the best deal availabh."); Southern CflCTnany Service. 2^ FERC ^ 
61,36a at 6L795 f 1984 :̂ Pacific Power & LJeht Co.. 57 FERC f 61.080. at 61,148 0984): WnnamiR Power & ^jeht Co.743 FERC If 
61.104. aLfit.342-43. reh'g denied. 43 FERC % 61,502, order denying reconsideration, 44 FERC 161*302 (1988); PallBades Gencratitig Co.. 
48 FERC ?161.144, at 61,574 and ti.lO (19S9), 
" FN597. Pike County Liclit & Power Co. v. Pennsylvania Public Uliliiv Comm'n- 46^ A.2d 73^. 738 f 19S31 (FJk^Cqma^ (finaing that 
while the state c«mnot review the reasonableness of the wholcsde rate set by the Commission, it may determine whether it is in i3ie public 
intei'est for the wtiolesaJc purcliaser whose retail rates it regulates to pay a particujar price in light of its alternfltivcs). The Supreme Comt's 
decisions in Naiitqh_ala. 476 U.S. 953 and Mississippi Power fc Usht Co. v. Misaissiijpi ex rel. Moore, 4«7 U.S. 354 (1988) do not 
preclude, iu every circumstcuicc, slate regulators from reviewing the prudence of a utility's purchasing decisions. See, eg., Kentucfcv West 
Vifflinia Gas Co. v. Pcimsvlvanid Public Utih-tv Comm'n. g37 F.2d 600, 6o9 (3d Cir.) cerL dctUed. 488 U.S. 941 (1988) rKeattuckv West 
yir^nk); Doswell Limited Partnefghlp, 50 FERC ̂  61,251, flt 61,75S n.l8 (1990). 
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Moreover, this Court is also concenaed that tlie PUCO have the opportunity to conduct vAmi is 

temped a Pike County aualysis. See Pike County Light and Power Co.—Elec. Div. v. Pertnfivlvama Pub. 

Util. Comm'n> 77 PEL Cmwlth. 268,465 A.2d 735 (1983); See also PubHc Serv. Co. of N w Hampshire v. 

Patch, 167 F.3d 15,27 (1st Cix.1998) (citing Pike Countv with approval); Kentucky West Vir|rinia Gas Co, 

v. Pennsvlvatiia Pub. Util. Comm'n (3d Cir. 1998). [Footnote omitted]. Under the Pike County analysis 

wliich is somewiiat of an exception to the filed-rate doctrine, the PUCO has the authority to detennine 

whether cheaper alternatives of wholesale power were available to Mon Power. If this Court were to simply 

grant the relief requested by Mon Power under Count One, it would effectively deprive the PUCO of its 

Pike Countv discretionary authority. 

In sum* the FERC leaves to the states the question of whether a utility has made a prudftflt choice 

where alternative federal rates are available. Therefore, IXike may be at risk of disallowance of 

transmission and generation costs in standard service offer rates if the Commission finds that its decision to 

leave MISO was not prudent. 

OEG recommends that the Commission reject these riders in this case and require the Company to 

re-file its request in a separate proceeding, not tied to the MRO approval proceeding, The MRO has a 

statutory time frame for a Commission decision that is very brief and does not lend itself to the evaluation 

of other issues, such as the Company's transmission cost recovery proposals. There is nothing in the S^. 

221 that requires the Commission to make a determination on transtnission cost recovery mechanisms 

withhi an MRO case and within the limited time&ame pro^4ded for an MRO dctennina^on. The issues 

raised by the Company's request for transmis^on cost recovery are complex and require a fliD evahiation 

by the Commission, including an opportunity for the Commission to considfia: prudence issues. The 

Company's request in this case is not an approval for withdrawing from MISO and joining PJM; ratiier it is 
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for cost recovery only. Duke will not join PJM until January 2012, providing sufficient time for a full 

consideration by the Commission of this issue outside the confines of an accelerated MRO proceedmg.̂ ** 

OEG Agrees With StafiFs Rccomnifcttdatiogs With Respect to Rider RECON ^ d Rider UE-
GER 

OEG supports the tecommendation of Staff witness Tamaia Turkenton wittt respect to the 

treatment of Rider RECOK and Rider UE-GEN. 

Duke is requesting the establishment of Rider RECON in order to collect the over or under 

recovery balances remaining as of December 31, 2011 pertaining to Rider PTC-FPP and Rider SRA-

SRT under the ciurent ESP. OEG agrees with Staff that Rider RECON should only be collected on a 

fully bypassable basis. It is appropriate to collect Rider RECON on die same fiilly bypassable basis as 

Rider PTC-FPP. ^̂  

Duke's proposed Rider UE-GEN seeks to recover the cost of bad debt associated with Duke's 

SSO. Witi3 respect to Rider UE-GEN Kroger agrees with Staff that an uncollectible rider for generation 

is not allowable under R.C. 492S.142(D). Duke's request to recover these costs thfoughiRider UE-GEN 

should be rejected.̂ * 

^̂  Direct TctJtiinony ol'Stephen J. Baron p. 23. 
" Direct Tegtifflooy of Tamara. Turfceatod pp. 4-5. 
" Direct Testimony of Tamara Turkentofl p. 6. 
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m . CONCLUSION 

It is the policy of this state to: "(A) Ensure the availability to consumers of adequate, reliable, setfe, 

efflciem, nondiscriminatory, and reasonably priced retail electric service. '*^ The Commission should be 

very concemed that Duke's customers will not be afforded the protections envisioned hi R,C. 4928.142(D) 

and R.C. 4928.02 by virtue of the Company's truncated blending period Duke's statement that if Mr. 

Rose's projections are accurate there is no benefit of further blending beyond May 31, 2014 is incorrect 

Duke's proposed 29 month transition plan effectively eliminates any possibility of providing emergency 

protection to retail consumers. Tlie blending provisions in R.C. 4928.142(D) establish a schedule that 

gradually submerges customers into the cold water of market priceSj always with tiie ability to pull back if 

they titm blue. Duke proposes to substantially shorten this blendmg period and also eliminiate the potential 

relief available to die Commission pursuant to R.C, 4928.142(E) to extend the blending thi?ough year 10 of 

the MRO. If adopted by the Commission, customers will smk or swim in 29 months since there would no 

longer be a legacy ESP price option available to customers in years 3,4 and 5 (and possibily longer) in the 

event that market prices began to escalate substantially above the adjusted ESP price. Thus, even if Mr. 

Rose is correct, customers are being harmed, relative to R.C, 4928.142(D), because of the loss of the critical 

protection that the ability to alter die plan in ttie out-years provides. 

Duke's MRO filing fails mainly in Ihis, most important, respect For tiiis and tfae other reasons 

stated herein tiie filing should be rejected 

"4928.02(A) 
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Respectfully submitted, 

David F. Boehm, Esq. 
Michael L. Kurtz, Esq. 
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36 East Seventh Street, Suite 1510 
Cincinnati, Ohio 45202 
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PUCO 
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September 24p 2010 

Public Utilities Commission of Ohio 
Attention: Docketing Division 
180 East Broad Street 
Columbus, OMo 43215-3793 

RE: CaseNo.lO-974-EL-FAC • 

Docketing Division: 

Enclosed pursuant to the above referenced cases, aie four (4) copies of Rider ¥ f ? - Fuel 
and Economy Purchased Power efTecdve Sq>tember 30» 2010. 

One copy of the enclosed tariff is to be designated ibr TRF Dodcet Number 39-6002-EL^ 
TRF. 

Please time-stamp the enclosed eKtra copies and return for our Hie* Thank you. 

Very truly yours, 

LisaD.Stcinkuhl 

Enclosure 
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P.aC.0.Elec^Nix18 
She^Na 53,23 

OuKe Energy Ohio Cancels and SupomadsB 
139 Hast Fourth Street Sheel; No. 53.22 
CInclnnai], Ohto 45202 f^fle 1 of 1 

RIDER PTC-fFP 

FUEL AND ECONOMY PURCHASED POWER RIDER 

APPLICABIUTY 
Applicable to all ]urisdict)onal retail cummers In the Company's electric service area, estcept tfiose 
customers receiving generebon aervtca from a Certffled Supplier. 

CHARGE 
The Fuel and Economy Purohased Power rate (PTC-FPP) to be charged under this larifF w i tie 
updated every three months pendhg appiov^ by Uw Public ueilHeg OommNsaion of OTito. the current 
rate is: 

Residential ^.042048 perkllowatt-liour 
Non-residential fO.D53036 per kllowBtHwur 
Voltage-reduction $0.0G21C^ per kKcwat̂ hour 

BASE FUEL RATE 
Effective with the fii^t bittlnfi cyde of January 2009. the PTC-FPP rale will Include the Company'd base 
fuel rate of S0.012463 per kWh. 

Filed pursuant to an Order d a l ^ September 22, 2010 in Case No< 09^4-EL-PAC tUstoiB the PuUie 
UtilitiBB CommlsBton of Ohto. 

I&sued; September 23,2010 Effective; September 30,2010 

laaued by Julie Janson, Pmsldent 
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P.U.C.O.EI«C«ei4o.19 
Sheet No. 53.24 

Duke Energy Ohio Cancele and Supersedes 
139 £a3t Fourth Street Sheet No. ^ . 2 3 
Clndnnall. Ohio 45202 P a g e l O f I 

RIDER PTC-FPP 

FUEi. AND ECONOMY PURCHASED POWER RIDER 

APPLICABILI-TY 
Applicable to all lurisdictlonal retail customers In the Compan/B electric eervice area, ̂ except tioee 
customers receiving generation service ̂ om a CerttTied Supplier. 

CHARGE 
Ttie Fuel and Economy Purchased Power rata (PTC*FPP) to be charged under thie tarif wll be 
updated every three months pending approval by the Public UUHUes Commlsakm of Ohkk Tlie ourrani 
rate \^: 

Residential £0.030399 per Mowatt-hour 
Non-r^sldential £0.036473 per kllowatl-hoir 
Vcltage-raduction $0.035986 per kilowatt-hour 

BA$E FUEL RATE 
Effective with the lirst billing cyote of January 2009, the PTC-FPP rate wHi Indixte the Co^paiV^ b « e 
fuel rate of $0.012453 per kWh. 

Filed pursuant to an Order dated December 17, zOtJQ in Case No, 08-020-EL-SSO beftjnj the PuWIc 
UtIlllles Commission of Ohio. \ . ^ 

lesued: December21,2010 Effective; January4»Z011 

Issued by Julie Janson, President 
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c9Energy, 
IIE«IIVHIrH(iHGflHG*IV 

»tlDEC21 AHSiliS 

. PUCO 

OABI 

p.o.amm 
CMmftOM»«aN<0980 

Dcccmber2L2010 

Public Utilities Cvmttassim of OhJo 
Attention: Docketing Division 
ISO East Broad Stnet 
Columbus, Ohio 43215^3793 

RE: CaseNo.lO-974-EL-rAC 

Dockeiing Division: 

lakd(>sed, puTsnant to ̂  above rvferenced ciBcs, a n t«n (10) coplw o£ E ^ 
PunJiased P<rwet effective Jaanaiy 4̂  2011. 

One copy of the enclosed tariff Is » be defilgottied for TRJP Docket Number 39-tiOQ^fiL''TKF. 

PÎ QSe time-stamp the enclosed extn copies and t«tiiin fer ourfik. Thwik you. 

Very tmly yours, 

LuaD.SteinkqhL 

Enclosure 

Hî Jif ae ro ce r t i fy t M t tbe twiffee •^pgpeavittg m as 
ftccuracv dtid etisiplQta r̂ q t̂ficidMetieo ol A CUM Cite 
document deXiven»4 in tbe tegvlaT eoiu«e oE IntalMi 
rechniclen ^ > ' * ' ^ Date tcoceaiea TCP &J ?Wg 

mnr . (fuA4-4twQr<f!{Nn 
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