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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke
Energy for Approval of a Market Rate
Offer to Conduct a Competitive Bidding
Process for a Standard Service Offer
Electric Generation Supply, Accounting
Modifications, and Tariffs for Generation
Service.

Case No. 10-2586-EL-SSO

S v v e’ N’ et et

INITIAL BRIEF
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

I INTRODUCTION
On November 15, 2010, Duke Energy Ohio, Inc. (“Duke” or “Company”) filed an
Application for Approval of a Market Rate Offer (“MRO”) (“Application™} with the
Public Utilities Commission of Ohio (“PUCO” or “Commission”) as permitied under
R.C. 4928.141 and 4928.142. Inits Application, Duke includes:
1) A request for approval of its competitive bidding process as
required under R.C. 4928.142(A)(1) and Ohio Adm. Code
4901:1-35-03(h)(2);!

2) A request for a finding that Duke meets the statutory
requirements under R.C. 4928.142(B) to provide a MRO;?

3) A request for permission 1o limit the blending period to a
three year period rather than the mmlmum five year period
required under R.C. 4928. 142(D),

! Duke Exh. 3 at 12-20 (Application).
21d. at 20-32.
*1d. at 10-12.



4) A request for approval of its retail rate design in applying
the competitive bid results to customer classes;

5 A request for apﬁproval of the new or modified riders that
Duke proposes,

6) A demonstration that Duke owns operating generating
facilities as required under Ohio Adm. Code 4901:1-33-
03(B)2)(k) along with notice that it intends to file for -
divestiture of its generation assets within three years.;6

7) A description of its corporate separation plan as required
under Ohio Adm. Code 4901:1-35-03(B)(3);’

8) A description of how it proposes to address governmental
aggregation programs as required under Ohio Adm. Code
4901:1-35-03(B)(4); and ®

) A description of how its proposed CBP advances policies
in this state as required under Ohio Adm. Code 4901:1-35-
03(B)(2)(d).

Multiple interested parties intervened, including the Office of the Ohio
Consumers’ Counsel (“OCC”). The Commission established a procedural schedule on
November 16, 2010, which was later continued on December 27, 2010. The hearing in

this case commenced on January 11, 2011 and ended on January 19, 2011.

4 Id. at 33-36.
1d. at 37.
S 1d. at 38.
"1d. at 39.
$1d. at 40.



APPLICABLE LAW AND STANDARDS

R.C. 4928.141, R.C. 4928.142 And Ohio Adm., Code 4901-1-35
Establish The Requirements Of Filing An MRO.

This Application is the second SSO application Duke has filed under R.C.

4928.141. R.C. 4928.141 directs electric distribution utilities (“EDUs”) to:

Provide consumers, on a comparable and nondiscriminatory basis
within its certified territory, a standard service offer of all
competitive retail electric services necessary to maintain essential
electric service to consumers, including a firm supply of electric
generation service. In order to meet this requirement EDUs may
choose between the MRO plan as set forth under R.C. 4928.142 or

an electric security plan (“ESP”) under R.C. 4928.143.

R.C. 4928.142(A)(1) sets forth specific requirements for the competitive bidding

process that can be used to establish an MRO:

open, fair, and transparent competitive solicitation;

clear product definition; '

standardized bid evaluation criteria;

oversight by an independent third party that shall design the
solicitation, administer the bidding, and ensure that the
criteria specified in division (A)(1)(a) to (c) of this section
are met;

evaluation of the submitted bids prior to the selection of the
least-cost bid winner or winners. No generation supplier
shall be prohibited from participation in the bidding
process.

In addition, R.C. 4928.142(A )2} directs the Commission to modify or adopt rules

concerning the conduct of the competitive bidding process and the qualifications of

bidders to encourage participation in the bidding process. The Commission enacted rules

for that purpose under Ohio Adm. Code 4901:1-35-03.



B. R.C. 4928.02 Sets Forth The Goals Of The State With Regard
To The Company’s Pravision Of An 8§50.

R.C. 4928.02 sets forth the policy of the state of Ohio with regard to the provision

of electric generation.

(A) Ensure the availability to consumers of adequate,
reliable, safe, efficient, nondiscriminatory, and reasonably
priced retail electric service;

(B) Ensure the availability of unbundled and comparable

retail electric service that provides consumers with the supplier,
price, terms, conditions, and quality options they elect to meet
their respective needs;

{C) Ensure diversity of electricity supplies and suppliers,

by giving consumers effective choices over the selection of those
supplies and suppliers and by encouraging the development of
distributed and small generation facilities;

(D) Encourage innovation and market access for cost-effective -
retail electric service including, but not limited to, demand-side
management, time-differentiated pricing, and implementation of
advanced metering infrastructure;

{E) Encourage cost-effective and efficient access to

information regarding the operation of the transmission and
distribution systems of electric utilities in order to promote

both effective customer choice of retail electric service and the
development of performance standards and targets for service
quality for all consumers, including annual achievement reports .
written in plain language;

(F) Ensure that an electric utility's transmission and

distribution systems are available to a customer-generator or
owner of distributed generation, so that the customer-generator or
owner can market and deliver the electricity it produces;



(G) Recognize the continuing emergence of competitive
electricity markets through the development and implementation of
flexibie regulatory treatment;

(H) Ensure effective competition in the provision of

retail electric service by avoiding anticompetitive subsidies
flowing from a noncompetitive retail electric service to a
competitive retail electric service or to a product or service
other than retail electric service, and vice versa;

(I) Ensure retail electric service consumers just and
reasonable rates and protection against unreasonable sales
practices, market deficiencies, and market power;

(J) Preclude imbalances in knowledge and expertise among
parties in a proceeding under this chapter to eliminate any
appearance of disproportionate influence by any of those parties;

(K) Ensure that consumers and shareholders share the benefits
of electric utility investment in facilities supplying retail
electric generation service;

(L) Provide coherent, transparent means of giving appropriate
incentives to technologies that can adapt successfully to
potential environmental mandates;

(M) Protect at-risk populations when considering the
implementation of any new advanced energy technology;

(N) Encourage implementation of distributed generation across
customer classes through regular review and updating of rules
governing critical issues such as, but not limited to,
interconnection standards, standby charges, and net metering;

{O) Encourage the education of small business owners in this
state regarding the use of, and encourage the use of, energy
efficiency programs and advanced energy technologies in their
businesses;



(P) Facilitate the state's effectiveness in the global economy.

C. R.C.4928.05(2) And Ohio Adm. Code 4901:1-36 Establislies
The Commission’s Authority To Address Transmission Costs.

Duke has included proposed tariffs within its application that appears to allow
Duke to automatically pass through all of its transmission costs without the PUCO
approval. As discussed in Section IILC. below, the Commission should find this
impermissable under Pike County Light & Power Co. v. Penn, Pub. Util. Comm 'n, 465
A 2d 735 (Pa. Commw. Ct. 1983), Kentucky West Virginia Gas Co. v. Penn&ylvania
Public Utility Comm’n, 837 F.2d 600 (3d Cir. 1988), Penn. Power & Light Co., 23
F.E.R.C. {61,325 (1983), Pub. Serv. Co. of N.H. v. Paich, 167 F.3d 29, 35 (1 Cir.
1998), Appalachian Power Co. v. Pub. Serv. Comm’n, 812 F.2d 898 (4™ Cir. 1987),
FERC Order No. 697-A, Market-Based Rates for Wholesale Sales of Electric Energy,
Capacity and Ancillary Services by Public Utiliries, 73 Fed. Reg. 25,832, at 25,892 (May
7, 2008). because federal law does not preempt states” authority to review the prudence

of utility purchases.

IIl. ARGUMENT

A.  Duke’s MRO Application, Subject To Revision, Is Preferable
To An Electric Security Plan

L A properly constructed MRO could provide lower

prices to customers than Duke’s current Electric
Security Plan.

The Commission should approve an MRO, subject to certain revisions discussed
below, because it will likely provide lower prices to customers than an ESP, which the

Company currently uses to price its generation. The evidence in this case demonstrates



that shopping customers are paying less than the customers purchasing service from
Duke’s current ESP. Nothing demonstrates this more clearly than the dramatic increase in
the number of customers who have left the ESP for competitive retail electric service
providers (“CRES”). Currently, 60% of Duke’s electricity load purchases electric
generation through CRES providers.” Shopping customers include 89% of the industrial
lead, 70% of the commercial load, 29% of the residential load, and 90% of the other
public authority load."®

Moreover, the Chairman, President and Chief Executive Officer of Duke Energy
Corporation, James E. Rogers, stated in his testimony:

The level of switching shows that the competitive market has
developed in Duke Energy Ohio’s service territory. Customers
have realized that they have a choice as to the entity that provides
their electric generation service and they have affirmatively chosen
to exercise that choice.''

Additionally, the number of CRES providers who provide service in Duke’s
service territory has sharply increased during the Company’s current ESP period. At the
beginning of January 2009, there were only seven CRES providers registered to sell
electricity to cusiomers in the Duke service territory. Now, there are thirteen CRES
providers selling generation in that territory,"

Further, the results of the recent competitive bids conducied in the FirstEnergy

Corp. (“FE”) service territory provide additional evidence that an MRO is preferable to

an ESP. Duke’s proposed MRO is very similar to the FE CRP."” Duke expects its CBP

* Duke Exh. 19 at 7 (Rogers Testimony adopted by Trent Testimony at 3).
' Duke Exh. 2 at & (Janson Testimony).

'* Duke Exh. 19 at 6 (Rogers Testimony adopted by Trent Testimony at 3).
" Duke Exh. 2 (Janson Testimony) at 8.

13 Tr. Vol. TN at 612-613. (Cross of Wathen).



to be within the same range as FE’s $55 to $60 per MWh. Duke’s current ESP price is at
$73 per MWh. Bevond the results of the FE competitive bids, other evidence indicates
that the MRO is preferable to an ESP.
The President of Duke, Julia Janson, testified that she perceives that with the
MRO process:
.. .We would certainly be honoring what we believe to be our
customers’ preference to participate in a competitive market as
well as the legislature’s intent and there forward after year three
we would go through the competitive bid process with the
staggered procurement which should resuit in some price
mitigation and an open, fair, and transparent process to arrive at
generation prices for our customers.'*
The legislation enacted by the General Assembly provided Duke with significant
indication that an MRO is preferable.

2. An MRO is more likely to further state policy
established in R.C, 4928.92 than an ESP.

Ohio Adm. Code 4901:1-35-03((B)(2)(n) requires that applicants for approval of
an MRO plan “include a detailed account of how the plan is consistent with and advances
the policy of this state as delineated in divisions (A) to (N) of section 4928.02 of the
Revised Code.” Duke Witness Janson offered such an account in her testimony.'s But an
MRO plan is mere consistent with many of the state policies under R.C. 4928.02 and the

MRO plan better advances many of the state policies than an ESP construct could.

Y Pr. Vol. Tat 31-32. (Cross of Janson).
15 Duke Exh. 2 (Fanson Testimony) at 17-28,



a. An MRQO, if properly constructed, will more
likely ensure the availability to consumers of
adequate, reliable, safe, efficient,
nondiscriminatory, and reasonably priced retail
electric service under R.C. 4928.02(A).

Witness Jansen points out that an MRO will ensure the availability to consumers
of adequate, reliable, safe, efficient, nondiscriminatory, and reasonably priced retail
electric service.'® She notes that Duke’s delivery of generation to customers will not be
affected by the MRO and that Duke’s responsibility to provide adequate, reliable, safe
and efficient service to customers will be continuing. To the extent that the currently
existing Electric Service and Safety Standards of Ohio Adm. Code 4901:1-10 and other
statutory requirements continue, Duke’s obligations will remain the same.

Although current rules and laws do not impose similar standards on ensuring that
generation is “reasonably priced,” a competitively bid price that meets the requirements
set forth under R.C. 4928.142 and Ohio Adm. Code 4901-1-35 will provide a more
“reasonably priced” retail electric service than an Electric Security Plan. Multiple
Company witnesses pointed out that current rates under FE’s CBP are more “reasonably
priced” than are the current rates under Duke’s ESP."” For this reason, Duke’s MRO

would better meet the policy intended under R.C. 4928.02(A).

' Duke Exh. 2 (Janson Testimony) at 17.
" Tr, Vol. 1T at 575 (Bailey Cross); Tr. Vol. 11T at 612 (Wathen Cross).



b. An MRO, if properly constructed, will more
likely ensure the availability of unbundled and
comparable retail electric service in accordance
with R.C. 4928.02(B).

Witness Janson also states that the MRO will ensure the availability of unbundled
and comparable retail electric service that provides consumers with the supplier, price,
terms, conditions, and quality options they elect to meet their respective needs.'®
Moreover, the MRO will better ensure the availability of unbundled and comparable
retail electric service because the MRO will not include the various expenses or
expenditures permitted under an ESP. With the current ESP, Duke not only recovers the
base generation price to compare but also it collects from customers:"®

Rider PTC-FPP to recover all fuel and economy purchased power
costs and costs for environmental emission allowances;

Rider PTC-ACC to recover incremental costs associated with
environmental compliance, including a return of and on
incremental investment in plant and associated operating expenses,
homeland security, and changes in tax law, The environmental
costs, according to the application, would include expenses for
reagents, a return of and on capital expenditures required to
increase fuel flexibility, and consistent with current practice, a
return on CWIP from the date such expenditures beg;in.21

Rider SRA-CD allowing Duke to fulfill its provider-of-last resort
obligations and to obtain additional capacity on behalf of retail
customers, in order to maintain an adequate long-term supyly of
capacity and to earn a reasonable return on its investment.*

®1d, at 18.

'* In the Matter of the Application of Duke Energy Ohio, Inc., for Approval of an Electric Security Plan, er.
al., Case No. 08-920-EL-S$50, Opinion and Order (December 17, 2008).

214, at 11,
114d. a1 13,
21d at 14.

10



Rider SRA-SRT that allows Duke to continue to purchase capacity
necessary to maintain and offer of firm generation service and to
provide default service to all consumers in its certified !;erril:ory.23
The dollar amounts of most of these riders change regularly®* and make it very
difficult for individual customers to compare the price they pay Duke for generation to
the price being offered by alternative suppliers. After the blending period of the MRO,

these riders will be transitioned out. All of the changing costs associated with the riders

will be incorporated into one price based upon the final bid price. It will be that final bid

- price that will better allow customers to compare with CRES provider offers, rather than

the moving target currently resulting from the ESP.

c. An MRQO, if properly constructed, will better
recognize the continuing emergence of
competitive electricity markets through the
development and implementation of flexible
regulatory treatment in accordance with RC
4928.02(G).

The CBP available through the MRO, without any additional riders, better
recognizes the continuing emergence of competitive electricity markets. Currently, under
Duke’s ESP Duke is not permitted to lower its base generation rate in response to
competitive electricity markets.”” Instead under Duke’s ESP Duke is able to recover a
base generation rate along with adjusted riders that allow Duke dollar-for-doliar recovery
for certain tracked costs such as fuel and purchased power. And as long as Duke is able

to collect its costs through cost tracking riders such as Rider FPP and Rider AAC, Duke

should not be permitied to flex its ESP price in response to competitive electricity

B .

* Rider PTC-FPP adjusts quarterly (Id. at 12), Rider PTC-AAC adjusts annually (Id. at 13), Rider SRA-
SRT adjusts quarterly (Id. ar 14).

3 Tr. Vol. 11, at 632 (Wathen).

11



markets. Such flexing would be patently anti-competitive as long as it is able to collect
tracked costs. Not only does the cost based rate making not accord with competitive
markets but also it involves relatively rigid rather than flexible regulatory treatment.
Rather Duke should be permitted to bid into its MRO auctions along with other
wholesale providers (with the understanding that the appropriate codes of conduct will be
adhered to), competitively pricing its generation product without a dollar for dollar
collection of any generation costs. That is the only way that competitive eleciricity
markets will further emerge in the Duke service territory,
d. An MRO will better ensure effective competition
in the provision of retail electric service by
avoiding anticompetitive subsidies flowing from
a noncompetitive retail electric service to a -
competitive retail electric service or to a product

or service other than retail electric service, and
vice versa in accordance with R.C. 4928.02(H).

The ESP riders allow for dollar-for-dollar recovery of such items as fuel,
purchased power, tax adjustinents and environmental costs. The rider cost récovery
mechanisms practically guarantee Duke the recovery of generation costs that it can
demonstrate as prudently incurred. The CBP will not.

The dollar-for-dollar cost recovery mechanisms under an ESP, simply by their
nature, presents Duke with an incentive to designate as many of those costs as Duke can
as SSO customer costs rather than as competitive, non-native load customer costs. The
fewer costs that Duke designates as non-native load costs, the less risk Duke. faces in the
competitive market.

In order to correct for this incentive, the Commission has had to provide for time-
consuming and imperfect tider audits and proceedings. For example, in Duke’s FPP rider

prudence reviews, the anditing of costs relating to purchases through its Active

12



Management process has been an ongoing problem.”® Auditors have had difficulty
auditing the process and determining the effectiveness of active management since the
Company began using it.”’

The MRO, without generation related cost collection riders, will ensure a level
playing field for all generation suppliers. Under the MRO, all generation sup[:)liers face
the same risk and will beiter ensure effective competition in the provision of retail
electric service.

e. An MRO will better ensure retail electric service
consmners protection against unreasonable sales

practices, market deficiencies and market power
in accordance with R.C, 4928.02(I).

The MRO provides a rate to customers that is competitively bid by wholesale
power providers by focusing on and improving a CBP that will provide the lowest
possible price. As the incumbent, Duke and its affiliates, could easily maintain market
power in the Duke service territory without a wholesale competitive bid. Currently, the
only means whereby a competitive generation provider can enter the Duke service
territory is as a CRES provider who must market to and obtain new customers. As the
incumbent, Duke does not have to market to obtain new customers.

With the MRO, the Commission can continue to monitor and regulate the CBP

that occurs to produce the MRO through the annual report process provided for under

* See eg., In the Matter of the Application of Duke Energy Ohio, Inc. to Establish its Fuel and Econonty
Purchased Power Componeni of its Market-Based Standard Service Offer for 2009 et. al., Case No. (19-
974-EL-FAC et. al., Opinion and Order (September 22, 2010) at 6-7.

1 See eg., In the Matter of the Regulation of the Fuel and Economy Purchased Power of Cincinnani Gas &
Electric Company's Marker Based Standard Service, Case No. 05-806-EL-UNC, Financial and
Mangement/Performance Audit of the FPP of the Cincinnati Gas & Electric Company (October 7, 2003) at
2-14,

13



Ohio Adm. Code 4901:1-35-11(D). The Commission’s review and supervision over the
CBP will ensure that market deficiencies and market power problems will be addressed.

On the other hand, the ESP focuses too much on cost recovery for the electric
distribution company to ensure a level playing field for all generation providers. The rider
cost recovery mechanisms provides the opportunity for cross-subsidization of Duke’s
competitive customers by Duke’s SSO customers. Without these riders, Duke will be less
likely to maintain market power in the Duke service territory.

The MRQO, without the need for time-consuming and imperfect cost recovery
mechanisms, will better provide an effective bidding process to encourage market entry
and participation.

B. Duke’s Campetitive Bid Auction Process Should Be Modified
To Reduce Customer Risk And To Comply With Ohio Law.

1 The Commission should mitigate customer risk by
increasing the number of solicitations per year.

The Commission should order Duke to increase the number of solicititions to be
held each year because such a revision to the CBP would reduce customer risk and
potentially increase bidder participation. Duke witness Lee agreed that having multiple
auctions would “make the process more accessible” for bidders in some (:ases;.28

Lee also agreed that spreading investments or purchases over a period of time is a
recognized means of mitigating risk.” He stated that “I think some people have
hypothesized that there’s, that bidders are significantly influenced by short-term market
conditions.” He also stated “...there are certainly people who would hypothesize that

multiple solicitations would insulate the process from some of that risk.”

21d, at 182.
¥ Tr, Vol T at 183 (Lee).

14



In its application, Duke proposes to hold only one solicitation or CBP each year.”
In the long term Duke proposes to hold one auction per year for approximately 33% of its
load. The 33% itself is a significant amount of load to expose to 2 single auction but as it
stands under Duke’s “three year” blending proposal, Duke would hold a single auction
for 80% of its load in the third year. That single auction exposes customers to significant
price risk without any evidence in the record that such risk is warranted. Mr. Lee
admitted that neither he nor the Company conducted a quantitative assessment of the
risks associated with bidding 80% of Duke’s load in just one auction versus multiple
auctions *!
In fact, the Commission recently ordered FirstEnergy to increase the number of
auctions it planned to hold in order to mitigate risk.”> The Commission explained:
The Commission also believes that, in order to mitigate risk, the
remaining two proposed auctions, with 34 tranches to be procured
in each, should be further divided into four separate anctions, with
17 tranches to be procured in each auction. Accordingly, we will
modify the Combined Stipulation and order that the auctions
proposed for July 2011 and July 2012 be reschedule into four
auctions to be held in October 2011, January 2012, October 2012,
and January 2013.3
In this case, the Commission should also order at least two auctions per year when

30% or more of the SSO load is to be auctioned. If 50% or more of the load is 1o be

auctioned in a year, the Commission should require at least four anctions.

¥ Duke Exh. 3 at 12-13 (Application).
1 Tr. Vol. Lat 180 (Lee).

2 In the Matter of the Application of Ohio Edison Company, The Cleveland Electric illuminating
Company, and the Toledo Edison Company for Authority to Establish a Standard Service Offer Pursuant
To Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No, 10-388-EL-S50,
Opinton and Order (August 25, 2010} at 34.

2 1d.

15



Finally, as the Commission recognized in the FirstEnergy auction case,”
“. .. even if the risk of holding an auction during peak months is limiied, there is no
reason to take that risk. There is certainly no affirmative reason to hold auctions during
peak months.” Again, the Commission should make that finding and order Duke not to
hold auctions during peak months.
2. The Commission should mitigate customer risk by

ordering the Company to bid for long-term contracis
that will provide a hedge against short-term volatility.

The Company’s proposal to conduct only ene auction that would provide
generation for only one year35 or at the most, three years, will provide little hedge to the
price of power from one year to the next. If the auction incorporates long-term products
it will enhance price stability. The Commission should conduct an inquiry into the
possibility of including a long-term product component into the auction.

Additionally, longer-term product auctions will likely encourage more generation
developers to participate. As witness Kevin Helmich testified, developers of new

generation resources typically need long term contracts in order 1o secure financing. He

stated:
A commercial-scale wind farm, like any other large-scale power
plant, is a significant capital investment. Financing such projects
depends on investor confidence in the availability of a long-term
revenue stream, lasting at least ten years, to cover the substantial
upfront costs. ™

34 Id

3 Duke Exh. 3 at 17 {Application).
% OAE Exh. 1 at 2 (Helmich Testimony).
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The proposal’s focus on short term products provides little if any incentive for generation
developers to participate directly in the auction, nor does it provide any incentive for
intermediary bidders to commit to long term contracts with generation developers.
In order to address these issues the Commission should, prior to the second auction,
conduct an inquiry into the possibility of including a long term product in the auction
process.

3. The Commission should establish a process for

reviewing and improving future auctions and

implementing requirements for Commission review
listed in Ohio Adm. Code 4901:1-35-11.

The Commission should insist upon ]juke recognizing the Company’s obligation
to seek the Commission’s approval for any significant revisions or modifications that
Duke intends to make to the CBP. There are far too many interests at stake in this
process to leave it to Duke’s limited perspective and unfettered control. Under R.C.
4928.142(A)(2) the Commission has been directed by the General Assembly to modify or
adopt rufes “which rules shall foster supplier participation in the bidding process and
shall be consistent with the requirements of division (A)(1) of this section.”

Although Duke recognizes that the CBP should be modified as Duke gains
experience with the process, Duke wants to limit the Commission’s authority ito monitor
and supervise the CBP:

Such modifications will be carried out in consultation with Duke
Energy Ohio but without prior consent from the Public Utilities

Commission of Chio (“PUCO™) or any past, current, or Tpotentieal
bidders and will be posted to the Information Website.”

7 Exh. 3, Attachment C, “Bidding Rules for Duke Energy Ohio, Inc.’s Competitive Bidding Process
Auctions” at 1 (Application).
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In response to the General Assembly’s directive, the Commission has enacted Ohic Adm,
Code 4901:1-35-11(D), which requires an annual report, which calls for, among other
things, a discussion:
The electric utility shall discuss, in its annual report upcoming
solicitations to be conducted pursuant to its approved CBP plan.
Any deviations or modification of the approved CBP plan being
requested by the electric utility shall be described in detaif, with
specific rationale provided for every such deviation or
modification requested.a8
Along with Duke’s proposal to revise the CBP process without Commission approval,
the Company’s proposal projects auctions through at least 2018, essentially in
perpetuity.® Duke’s apparent claim of unilateral authority unlawfully precludes both
stakeholders and the Commission from participating in changes to the CBP format. Not
only is Duke’s approach unlawful but it is also impractical. The Commission should
insist that Duke incorporate into its CBP auctions input from all interested parties in order
to more effectively address lessons learned from prior anctions, changes in market,
impacts of technology developments such as smart grid, and the potential impacts of real
time pricing, increased penetration of energy efficiency, demand response, distributed
generation, etc.
Company witness Lee admits that there is no formal process for obtaining PUCO
review and approval or stakeholder input.’ Although Lee alludes to an informal

process'! Duke has not committed to incorporating stakeholder input or seeking the

Commission approval in modifying the CBP. The only commitment that Duke has made

* Ohio Adm, Code 4901:1-35-11(D)(4).

¥ Exh. 3 at Attachment B at 1 (Application).
“Tr. Vol. T at 186 (Lee).

4 1d. at 187, 189-191.
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is that “Such modifications will be carried out in consultation with Duke Energy Ohio but
without prior consent from the Public Utilities Commission of Ohio (“PUCO”) or any
past, current, or potential bidder.”"*?

As mentioned previously, there are far too many interests at stake to leave the CBP
to the sole discretion of the Company and the auction manager. The process and its
subsequent modifications will have a significant affect on the price all customers will pay
for generation from the start of the MRO into perpetnity. The Commission can most
effectively provide customers with a reasonable price by ensuring that the CBP remains
competitive. For that reason, the Commission shouid focus most of its efforts on this
process and should order a meaningful stakeholder process to occur annually.

In that annual process, the Commission should insist upon allowing all interested
stakeholders to participate and provide input into the modification process. Moreover,
the Commission should provide for a procedure that will ensure that the Company wili
incorporate changes that will benefit all stakeholders and will ensure Commission review
and approval.

4, The Commission should eliminate the opportunity for
improper application of sanctions by Duke by insisting

that the auction manager report suspicion of rule
violations to the Commission,

Both Duke and its affiliates will be permitted to bid in the auction.*?
Additionally, Duke has proposed that it will retain the decision-making authority as to

whether it will apply sanctions to itself or other Duke affiliates for failure to comply with

# Duke Exh. 3, Attachment C, “Bidding Rules for Duke Energy Ohio, Inc.’s Competitive Bidding Process
Auctions” at 1 {Application).

3 Tr. Vol. T at 183 (Lee Cross).
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bidding rules.** This process would provide Duke with the temptation to improperly
advantage itself at the expense of other bidders. The Commission should simply
eliminate this process in order to ensure potential bidders that the bid will be fair.

Witness Lee agreed that bidding rules can be established to help eliminate the
potential for unfair treatment among bidders.*> But nothing in the bidding rules
specifically ensures that Duke will not advantage itself or its affiliates at the expense of
other bidders. Although the Company has corporate separation rules, neither Witness
Lee nor Witness Jones, who sponsored Duke’s corporate separation plan could identify a
specific provision that would prevent Duke from advantaging itself or its affiliates
through sanctions in the CBP.*

The commission should take the discretion with regard to sanctions out of Duke’s
hands and reserve that power for itself. To facilitate the commission’s ability to impose
sanctions the commission should order the auction manager to report through a filing in
this docket, any suspicion of rule violations to the commission so that the commission
may take appropriate action.

The best way to ensure that potential bidders perceive that the auction will be fair
is for the Commission, itself, to apply sanctions upon bidders who do not comply with
bidding ruies. The auction manager should report any suspicions he or she develops
during the course of the auction process that a bidder is not following the rules. From

that report the Commission should investigate the suspicions and if necessary apply

#1d. at 184.
»1d.
*Tr. Vol. I at 198 (Lee Redirect); Tr. Vol. IV at 726-728 (Jones Cross).
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sanctions. Otherwise the auction will not give the appearance of impartiality and the
auction will be less likely to attract robust bidding.
C. The Commission Should Not Waive Ifs Authority To Review
The Recoverability Of The Costs Resulting From Duke’s

Business Decision To Join PJM Nor Should It Determine The
Recoverabhility Of Such Costs In This Proceeding.

1. The Commission should not waive its jurisdiction to
consider the recoverability of the costs resulting from
Duke’s business decision to join PJM.

Duke requests Commission approval of a number of new or modified riders in its
Application, including Rider BTR or its *base transmission” rider.*’ Rider BTR would
be created to recover some of the types of costs currently recovered in Duke;s
transmission cost recovery rider (“TCRR™) and Rider RTO would be created to recover
the remaining types of costs currently included in the TCRR.*® According to the Direct
Testimony of William Don Wathen, Jr., Rider BTR “will include all costs bitled from
either PIM and/or MISO under FERC-approved tariffs except those costs billed from
either RTO that are recovered in other riders...”* Regarding transmission ekpansion
planning costs, Mr. Wathen, J1. testifies “[t]o the extent Duke Energy Ohio is charged for
these FERC-authorized costs, these costs will be included in Rider BTR for recovery
from retail customers.”"

Attachment JEZ-2 to the Direct Testimony of James E. Ziolkowski, the redlined

version of the Duke’s proposed electric tariff at January 1, 2012, provides further

guidance into exactly what the Company is seeking in this case regarding Riders BTR

" Duke Exh. 3 at 37-38 (Application).

* Duke Exh, 16 at 22-23 (“Wathen Testimony”).
®1d. at 23-24 (emphasis added),

M 1d. at 24.
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and RTO.>! In drafting the Company’s proposed tariff sheet for Rider RTO, the
Company appears to have revised its current tariff sheet for its TCRR. One notable
change to the tariff is the deletion of language that would require approval of
transmission costs by both the PUCO and the Federal Energy Regulatory Commission
(“FERC’). As Duke’s proposed Rider RTO tariff now reads, there is no language
whatsoever regarding approval of transmission cosis by the PUCO. Rather, it appears
onty FERC approval is necessary.”> Similarly, the proposed tariff sheet for Rider BTR
only requires FERC approval of costs included in the Rider. It does not include langnage
regarding PUCO approval of such costs.”> Company Witness Ziolkowski confirmed this
interpretation of the language at the evidentiary hearing:

Q. Let me ask you to turn to page 86 of 152. Is this the proposal for Rider RTO?

A, Yes.

Q. Okay. Am I correct that the company has deleted language that would say

these costs had to be approved by both this Commission and FERC and inserted

language that would only require FERC approval?

A. This is a redlined version and that language was deleted as you described.

Q. Finally if you would turn to page 136 of 152. Are you there?

A. Yes.

Q. This is Rider BTR?

A, Yes.

Q. And this is a brand-new section, isn’t it?

*! Duke Exh. 17, Attachment JEZ-2 at 86 (“Ziolkowski Testimony").
“1d.
S 1d. at 136
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A. Yes.

Q. And this language only requires FERC approval and not the Ohio

Commission's approval, correct?

A. There are no —there’s no reference in this tariff to the Ohio Commission’s

approval.™

Thus, the Commission’s approval of the Company’s proposed tariff sheets for
Riders BTR and RTO could effectively constitte a waiver by the PUCO of its authority
to review and approve costs the Company seeks to include in those riders. The PUCO
should not waive its jurisdiction to review the types of costs included in the Company’s
transmission riders and should require Duke to explicitly acknowledge the PUCO’s
authority in the Company’s tariff sheets.

Moreover, the Company has requested FERC approval to withdraw from the
Midwest Independent Transmission System Operator, Inc. (“MISO”) and to join PIM
Interconnection, L.L.C. (“PIM”™). This business decision by Duke to move to PIM could
lead to significant costs. Duke has not demonstrated that its customers will benefit from
this business decision yet Duke seems to be prepared to include the related costs in its
transmission and RTO-related riders. As described in the Direct Testimony of Kenneth J.
Jennings ™ these costs include MISO exit fees, PIM integration fees, and ovérlapping
transmission expansion fees resulting from dual billing for both MISO’s Transmission
Expansion Plan (“MTEP"), and PIM’s Regional Transmission Expansion Plan (“RTEP”).

The Company will seek to collect such costs from its Ohio customers through Riders

¥ Tr. Vol. 11, at 701-702 (Ziolkowski Cross).
% Dyke Exh. 12 at 9-11 (“Jennings Testimony™).
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BTR or RTO. Thus, it is crucial that the Commission not implicitly, or explicitly, waive
its right to review the pradence of these costs in fature PUCO proceedings.
a. Relevant Ohio Laws and Regulations

R.C. 4928.05 grants the PUCO the authority to provide for the recovefy of all
transmission and transmission-related costs, imposed on or charged to the utility by the
FERC or a regional transmission organization (“RTO”), independent transmission
operator, or similar organization approved by FERC. Under R.C. 4928.05, the
Commission has the authority to supervise and regulate non-competitive retail electric
service, including transmission service, “to the extent that authority is not preempted by
federal law.” As discussed in detail below, the Commission is not preempted by federal
law from reviewing the prudence of the costs resulting from Duke’s decision to withdraw
from MISQ and to join PIM.

Utilities can seek PUCO approval of the recovery of transmission-related cost
through transmission cost recovery rider proceedings, governed by Commissi(ﬁn rules
found in Ohio Adm. Code Chapter 4901:1-36. The Commission’s regulations as
outlined in Ohio Adm. Code 4901:1-36 explicitly acknowledge that PUCO can undertake
prudence or financial reviews of the costs incurred and sought to be recovered by a utility
through its transmission cost recovery rider. In fact, Ohio Adm. Code provides the
PUCO the authority to conduct a comprehensive review of transmission-related costs,
including the consideration of comments from interested parties and setting the matter for
hearing within seventy-five days after a utility files an application for PUCO approval of

a transmission cost recovery rider.*

6 Ohio Adm. Code 4901:1-36-03 and 4901:1-36-05.
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Moreover, Ohio Adm. Code 4901:1-36-03(C) explicitly provides “[t}he
commission may order that consultants be hired, with the costs billed to the electric
utility and recoverable through the rider, to conduct prudence and/or ﬁnalicial reviews
of the costs incurred and recovered through the iransmission cost recovery rider.””’
Thus, Commission rules explicitly provide the PUCO with authority to review the
prudence of the costs, including the transmission and transmission-related costs, resulting
from the Company’s decision to withdraw from MISO and join PIM. The PUCO shouid
assert this jurisdiction, but, for reasons specified below, should not determine the

recoverability of such costs in the current proceeding.

b. The Fite Cowunty Doctrine

The PUCO has jurisdiction to review the prudence of the costs resulting from
Duke’s move to PIM under the Pike County doctrine and should assert that authority in
reviewing the prudence of such costs in a separatc PUCO proceeding. The Pike County
doctrine is grounded in the Pennsylvania Public Utilities Commission’s decision,
subsequently atfirmed by the Pennsylvania Commonwealth Court in Pike County Lighs &
Power Co. v. Penn, Pub. Usil. Comm’n, 465 A 2d 735 (Pa. Commw. Ct. 1983). The Pike
County doctrine recognizes that a state commission can examine the prudence of a
utility’s decision to choose between two FERC-approved rates. The core holding of Pike
County is quoted with approval by the Federal Energy Regulatory Commission in FERC
Order No. 697-A, which provides “{i]n most circumstances, ‘a state commission may

legitimately inquire into whether the retailer prudently chose to pay the FERC-approved

° Emphasis added.
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wholesale rate of one source, as opposed to the lower rate of another source.” Thus,
under the Pike County doctrine, the PUCO could examine the prudence of the Company’s
decision to choose to move to PJM and its impact on customer rates.

FERC itself recognizes the validity of the Pike County doctrine in the context of
purchaser decisions between competing wholesale supply options. FERC “has
consistently recognized that wholesale ratemaking does not, as a general maiter,
determine whether a purchaser has prudently chosen among available supply opﬁons.”Sg
Further, FERC has stated that it “do[es] not view its responsibilities under the Federal
Power Act as including a determination that the purchaser has purchased wisely or has
made the best deal available.”

Federal courts have likewise recognized the validity of the Pike County doctrine.
In Kentucky West Virginia Gas Co. v. Pennsylvania Public Utility Comm’n, 837 F.2d 600
(3d Cir. 1988), the 3rd Circuit recognized the principle of the doctrine with respect to the
purchase of wholcsale gas in rejecting a preemption challenge to a state law that requires
the state PUC to assess the prudence of the wholesale acquisition before permitting the

pass-through of the acquisition costs to retail custiomers. The court held that “[s]ince the

question here of whether the retailer acted with economic prudence in purchasing from

% Market-Based Rates for Wholesale Sales of Electric Energy, Capacity and Ancillary Setvices by Public
Utilities, Order No. 697-A, 73 Fed. Reg. 25,832, at 25,892 (May 7, 2008), Il FE.R.C. Siat. & Reps. §
31,268 P 416 (emphasis supplied)(quoting Pike County, 465 A.2d at 783), clarified, 124 E. ER.C. {61,055
(2008), on reh’g and clarification, Order No. 697-C, 74 Fed. Reg. 79,610 (Dec, 30, 2008), Il FER.C.
Stat. § 31,291, corrected, 128 F.ER.C. | 61,014 (2009), petition for review filed sub nom. Maut Consumer
Counsel v. FERC, No. 08-71827 (9" Cir. filed May 1, 2008).

¥ FERC Order No, 697-A at 415.
% Penn. Power & Light Co., 23 EER.C, 9 61,325 {1983) at 61,716.
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one wholesaler rather than another is never before FERC, the PUC is not regulating the

same activity.”61

The First Circuit held to like effect in Pub. Serv. Co. of N.H. v. Paz‘ch, 167 F.3d
29, 35 (1¥ Cir. 1998), upholding the authority of the New Hampshire PUC to address the
prudence of a wholesale power purchase for purposes of setting retail rates. The court
found that this result was consistent with FERC’s own policy, and that the United States
Supreme Court had twice assnmed arguendo that the Pike County doctrine was a valid
exception to the filed rate doctrine:

The Supreme Court has never squarely decided the question of
whether imprudence is an escape hatch from the [state]
Commission’s otherwise existing obligation to respect FERC’s
authority to determine the just and reasonable rate. But the Court
has twice said that it would assume arguendo that such escape
hatch existed; the Third Circuit has so held; and FERC has
concurred, citing prior cases of its own. See Mississippi Power &
Light, 487 U.S. at 373-74 ... Nantahala Power & Light, 476 U.S.
at 972 ... Kentucky West Virginia Gas Co. v. Pennsylvania Public
Utility Comm’n, 837 E.2d 600, 609 (3d Cir. 1988), Palisades
Generating Co., 48 FERC { 61,144, at 61,574 and n.10, 1989 WL
262105 (1989). We agree with FERC.

By contrast, FERC has held that the Pike County doctrine does not apply where
there is no choice on the part of the utility. As explained in Order 697-A (at ] 416,
n.598), the doctrine is inapplicable “where the Commission, in setting a wholesale rate,
Jeaves the purchaser with no legal choice but to purchase a specified amount of power.”

The Fourth Circuit has held to like effect.? Here, however, the PUCO would be

8 Kentucky West Virginia Gas Co. v. Pennsylvania Public Utility Comm’n, 837 F.2d 600 (3d Cir. 1988) at
609.

2 Appalachian Power Co. v. Pub. Serv. Comm’n, 812 F.2d 898 (4™ Cir. 1987)(“the lack of choice here
makes such an inguiry an empty one”), '
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considering the prudence of the decision by the Company to choose one FERC-approved
Regional Transmission Organization over another.

Central to the court’s decision in Pike County, and later decisions following Pike
County, is that state Commission action was not preempted under the Federal Power Act.
Therefore, in the absence of FERC action and as supported by Pike County and its
progeny, the PUCO could assert jurisdiction in these circumstances, and could lawfully
deny the Company’s collection of such RTO switch costs from Ohio retail customers.
However, for reasons explained further below, the Commission should not rénder a
decision on the prudence of Duke’s decision to join PIM in this case and should make
that determination in a separate proceeding,

2. A determination as to the recoverability of the msﬁ
resulting from Duke’s business decision to joint PJM is
not relevant to the review of a market rate offer
application,

The Commission should not determine the prudence of types of costs resulting
from the Company’s decision to join PIM in this case because that issue is irrelevant to
the Commission’s review of a Market Rate Offer under R.C. 4928.142.

Under the Ohio law governing MRO applications, R.C. 4928.142, the
Commission’s required consideration of RTO-related issues is minimal. RC
4928.142(B) provides, as part of an application for an MRQ, an electric distribution
utility must demonstrate that: |

() The electric distribution utility or its transmission service
affiliate belongs to at least one regional transmission
organization that has been approved by the federal energy
regulatory commission; or there otherwise is comparable

and nondiscriminatory access to the electric transmission
grid.
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(2)

©)

Any such regional transmission organization has a market-
monitor function and the ability to take actions to identify
and mitigate market power or the electric distribution
utility’s market conduct; or a similar market monitoring
function exists with commensurate ability to identify and
monitor market conditions and mitigate conduct associated
with the exercise of market power.

A published source of information is available publicly or
through subscription that identifies pricing information for
traded electricity on- and off-peak energy products that are
contracts for delivery beginning at least two years from the
date of the publication and is updated on a regular basis.

None of these requirements provides that the Commission must consider the

prudence of costs resulting from a utility’s decision to move from one FERC-approved

RTO to another. Thus, there is no need for the Commission to decide that issue in the

context of the MRO proceeding.

Further, an MRQ proceeding is subject to a ninety-day schedule that is not

required under the Commission’s rules for transmission cost recovery rider

proceedings.® The only time limitation on TCRR proceedings is that the Commission
must decide whether to set the matter for hearing within seventy-five days of the filing of
the Application.”* Thus, there is no need to decide the recoverability of the types of ¢costs

that may be included in a transmission-related rider within the accelerated ninety day

schedule required in an MRO proceeding.

63 R.C. 4928.142(B){(3).

& Ohio Adm. Code 4901:1-36-05.
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3. The Commission should not prematurely approve the
recoverability of the uncertain costs resulting from
Duke’s business decision to join PJM.

If Riders BTR and RTO are approved as filed by the Company, the Commission
may implicitly be ruling on the recoverability of the types of costs resulting from Duke’s
business decision to move to PIM. The Commission should explicitly refuse to
determine the recoverability of the types of costs resulting from the Company’s business
decision to move to PJM in this case because that issue is premature and the costs are still
highly speculative.

As an initial matter, the Company does not have final approval by FERC to
withdraw from MISQO. Although Duke characterizes the FERC’s Qrder conditionally
approving Duke’s withdraw (“FERC Order”) as merely imposing “minor conditions,”
FERC itself describes the approval as imposing “several conditions.”® Further, the
FERC Order summarizes why its approval of Duke’s withdrawal from MISO is merely

conditional;

“[o]utside of these preliminary findings, we cannot make any final
determinations regarding Duke’s right to withdraw from the
Midwest ISO. Nor can we determine, at this time, whether, or to
what extent, applicant’s anticipated arrangements comply, or will
comply, with the Commission’s pro forma OATT or the standard
of review applicable to deviations from the pro forma OATT.
Similarly, we cannot reach any final determinations regarding
whether Duke’s proposed replacement arrangements are just,
reasonable, and not unduly discriminatory. Additionally, while we
address. . .certain concerns raised by intervenors, we reserve other
issues for resolution in future groceedings regarding Duke’s
proposed RTO Realignment.” 6

® Order Addressing RTO Realignment Request, FERC Docket Nos. ER10-1562 and ER10-2254 (Oct. 21,
2010) (“FERC Order™) at 1.

% FERC Order at 6,
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Accordingly, the imposition of costs resulting from the Company’s proposed
withdrawal from MISO is still uncertain and dependent upon a number of future FERC
filings by the Company and final FERC approval of Duke’s withdrawal.

Moreover, the recoverability of costs resulting from a utility’s decision to switch
from one regional transmission organization to another is still undecided at FERC. In
FERC’s Order on Duke’s proposed withdrawal from MISO, FERC explicitly provides:

“Thus, at this time, we decline to provide guidance as to whether
Duke may recover any RTO Realignment costs from its wholesale
or retail customers. The Commission will address these issues as
they arise in Duke’s anticipated future filings. Similarly, Duke
explains that it did not address issues regarding potential
preemption of state rates with respect to exit fee costs and
transmission costs because it wishes to hold further discussions
with the affected state commissions.™’

Thus, the issue of recoverability of costs resulting from a uatility’s business
decision to switch from one RTO to another is still explicitly undecided at the federal
level.

Further, Duke’s witness on the RTO-related issues provides that the Company is
planning to negotiate the amount of its MTEP costs with MISO, but that the.amount and
length of those MTEP obligations is vet to be determined.”® At the evidentiary hearing,
Duke’s witness, Kenneth Jennings testified as follows:

Q. Okay. I wanted to ask you, Mr. Jennings, about the MTEP expansion planned

tees for MISO. How long will that continue, for Duke to be responsible for those

costs?

% FERC Order at 46.
% Duke Exh. 12 at 9 (Jennings Testimony).
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A. I'm not sure exactly how that will work. I'm sure it could work in a variety of
ways. It could work over time, it could be a one-time payment, 5o I think that’s all
subject to negotiation and settlement.*

Thus, the actual amounts of the costs resulting from Duke’s business decision to
join PIM are still uncertain and recoverability of such costs should be determined ina
separate proceeding,

Witnesses from both PUCO Staff and the Ohio Energy Group (“OEG”) aiso
testified as to the premature nature of any PUCO determination on the recoverability of
the types of costs resulting from Duke’s business decision to withdraw from MISO and
join PIM., Staff witness Tamara S. Turkenton testifies “Staff recommends that deciding
the appropriateness of what specific rider MISO exit fees, PJM entrance fees, and RTEP
expansion planning fees are recovered are at best premature. Those decisions should be
the subject of another proceeding and not part of this MRO proceeding.”™ Further OEG
witness Stephen J. Baron points out that “[t]he issues raised by the Company’s request
for transmission cost recovery are complex and require a full evaluation by the
Commission, including an opportunity for the Commission to consider prudence
issues.””! The Commission should adhere to these recommendations and should

determine recoverability issues in later proceedings.

Tr. Vol. I at 471 (Jennings Cross).
™ PUCO Staff Exh. 1 at 15 (Turkenton Testimony).
T OEG Bxh 1 at 23 (Baron Testimony).
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4. Duke did not present sufficient evidence in the case for
a commission determination regarding the
recoverability of the costs resulting from Duke’s
business decision to join PJM.

The Commission should not determine the recoverability of the types of costs
resulting from Duke’s decision to withdraw from MISQ and join PIM because there is
insufficient evidence in this case to make such a determination. Under Ohic Adm. Code
4901:1-36-03, there are specific requirements for the content that must be included in a
TCRR Application, including surnmaries of total projected transmission costs and
revenues, summaries of current and proposed rates, and typical bill comparisons, among
other content requirements. The Company did not present those types of information in
its Application in this case. Further, as OEG witness Stephen J. Baron notes, the
Company did not present any economic analysis in this MRO case that would support its
decision to withdraw from MISO and join PJM.”> Moreover, during the evidentiary
hearing, counsel for the Company repeatedly asserted that issues related to Duke’s
business decision to join PJM and the approval of actual costs in this proceeding were
irrelevant (o this case.” |
In the absence of a cost-benefit analysis or other relevant quantifications of costs,

the Commission cannot make a determination in this case about the recoverability of the

types of costs that Duke seeks to include in Rider BTR or Rider RTO.

T 1d. at 21,

" Tr. Vol. il at 312 (Ms. Spiller: “The internal business -- the internal decision-making process regarding
the business decision is not relevant to the issues.”) Vol. I at 318(Ms. Spiller: “[cJhe critical issue in this
case is whether Duke Energy-Ohio belongs to an independent RTO membership.” Vol. IT at 349 (Ms.
Spiller: “we are asking for the establishment of the riders for FERC approved costs, those dollar amounts,
as Ms. Janson has just testified, have not yet even been established.”).
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Further, evidence that was presented in this case raises concerns regarding
whether the Company’s business decision to withdraw from MISO and join PYM was in
the public interest or benefictal to consumers.

As OEG’s witness, Stephen J. Baron testifies:

“the decision to withdraw from MISO and join PJM was a
unilateral decision made by the Company, with full knowledge of
the financial consequences... With regard to the ongoing MTEP
charges associated with the costs of MISO construction projects
approved during Duke’s membership, customers are being asked to
pay these costs even though Ohio ratepayers will receive little or
no benefit because Duke will no longer be a member of MISO, and
Duke will incur PJM RTEP costs (regional transmission expansion
plan) that it will also charge to ratepayers. Duke is asking
ratepayers (o pay for the transmission expansion costs of its former
RTO (MISO), as well as for the transmission expansion costs of its
new RTO (PIM)."™

Because there is insufficient evidence in this case for the Commission (o make a
determination regarding the recoverability of the types of costs resuiting from Duke’s
decision to withdraw from MISQ and join PIM, the Commission should explicitly refuse
to make a determination about the recoverability of those types of costs or their inclusion
in either Rider BTR or Rider RTO in this case.

Should the Commission choose to rule on the recoverability of the types of costs
resulting from Duke’s business decision to join PIM, the Commission should rule that the
Company cannot recover those costs. Such costs are the result of the Company’s
unilateral business decision to switch RTOs and there is no evidence that the substantial
and extrancous costs stemming from this decision are outweighed by benefits to

customers. Thus, if the Commission does rule on the recoverability of the types of costs

that the Company seeks to include in Rider BTR or Rider RTO, the Commission should

* OEG Exh. 1 at 20-21 (Baron Testimony).
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rule that those types of costs are not recoverable from Ohio customers because the
Company has not provided sufficient evidence or quantification of the benefits to
customers.
D. The Commission Should Require Duke To Include Demand
Charges In The Retail Rates Duke Charges Customers From

The Bid Price In Order To Limit The Uncertainty Of Peak Use
For Bidders.

Duke’s current generation tariffs recognize differences between customers by
including demand charges for large customers. The Commission and the Chio Supreme
Court” have recognized that demand charges are an important way of reflecting the costs
to provide generation service to large customers. Duke, however, proposed to eliminate
demand charges in the bid price component of the MRO which currently comprise a
significant portion of Duke's ESP generation rate “for those rate schedules that are billed
on a demand basis.”® |

An important objective of Duke's rate design should be to send the correct price
signals to customers concerning the varying costs of electricity. Demand charges are an
effective way to accomplish this objective. Demand components are charges that take
into consideration the large load for generation or heavy burden large customers place

upon a generation system at a single point or points in time.”’ Duke's approach fails to

recognize the important cost differences between large customers. The elimination of

" E.g., Smith v. Public Utilities Commission of Ohio, 130 Ohio St. 328 (December 26, 1935),
™ Kroger Exh. 1 at 4 (Higgins Testimony).
7 Tr. Vol. TIT at 561-562.
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demand charges from all generation tariffs will encourage an inefficient demand for, and
use of, generation resources, 8

The Company's proposal eliminates the principal source of responsiveness to
differences in demands that has historically been in place for large customers, and that is
needed going forward to reduce the bid price. This weakness in the generation tariffs will
be recognized by bidders, and will result in higher bids. |

The bid price component of the proposed MRO is priced solety on a kilowatt-hour
basis.” The change to rely solely on kilowatt-hour charges is proposed by Duke at a time
when greater attention has been focused, both on the national level® and by the
Commission®® on providing customers with appropriate price signals so that electricity is

used in an economically efficient matter. This weakness in the design of the retail

™ Some customers operate with multiple shifts, and the elimination of demand charges could encourage
reductions in shift work that is currently designed to reduce demand charges. The result could be to
increase overalt demand by the Companies’ customers and result in a more costly supply environment.

” Duke Exh. 15 at 4 (Bailey Testimony).

*0 A landmark in the path towards emphasizing appropriate pricing of electricity at the federal level was the
Energy Policy Act of 2005 ("EP Act 2005"). Section 1252 of EP Act 2005 required electric utilities to
offertime-based electric schedules. Additional initiatives by FERC have led to increasing emiphasis by
regional transmission organizations on demand-responsiveness on the part of retail customers in order to
meet regional encrgy needs with lessened reliance upon building expensive generating units.: See FERC
Order No. 719, concerning Wholesale Competition in Regions with Organized Electric Markets, 73 FR
61,400 (Oct. 28, 2008) where the Commission required each RTO and ISO to:

- treat demand response resources in RTOs' and 15SOs’ markets on a corparable basis to exisﬁng
generation;

- eliminate barriers to participation of demand response resources;

- allow aggregator of retail customers (ARC) to bid demand response on behalf of retail customers directly
into the organized energy market;

- assess and report on any remaining barriers to comparable treatment of demand response resources;

- gach RTO's or ISO's Independent Market Monitor submit a report describing its views on its RTO™s or
[SQ's assessment to the Commission,

¥ For example, the Commission initiated Case 05-1500-EL-COI on December 14, 2005, at least in part to
trespond to the initiative set in EP Act 2005 on smart metering and demand response, Entry, page 4
(December 14, 2005). On May 30, 2007, the Commission initiated a proceeding to investigate advanced
metering infrasttucture (" AMI™), Case No. 07-646-EL-UNC, Entry (May 30, 2007},

36



generation tariffs will be recognized by bidders, and will result in higher bids. Demand
components should be reintroduced before any bidding takes place in order.to properly
reflect the cost of generation in rates and to reduce the price likely to be bid in the
proposed auctions. Duke recognizes that the elimination of demand charges will have a
dramatic effect on Duke’s current rate design.”> The dramatic change in rate design will
cause “‘higher-load-factor customers within each demand-billed rate schedule” to “see
their rates negatively impacted, whereas lower-load-factor customers will receive a
windfall benefit.”®

The proposed rate design will, therefore, encourage increased energy usage from
high-load customers and may dramatically impact capacity. Capacity-relabéd costs
should be recovered from demand-billed rate schedules through demand charges. The
conversion of capacity charges into energy charges will cause unwarranted bost-shifting
and drive up bid prices. % The Commission should modify Duke's proposed rate design

for the bid price component of SSO generation rates in order to send the appropriate price

signals to the market as well as to lower the bid prices in the MRO.

% Tr. Vol. I at 565 (Tennings). Q. And would you agree with me that currently a significant portion of
Dnake's ESP generation rate is comprised of demand charges for those rate schedules that are billed on a
demand basis? A. Yes, I would. Q. And would you agree with me that the bid price component of the
proposed MRO is based solely on a kilowatt-hour basis, which is a significant change? A, Yes, I would.
Q. And would you also agree that the Duke proposal will substantially transform your rate design, Duke's
rate design, and will impact customer rates within each demand billed rate schedule? A, Yes, thatis
correct. See also Duke Exh.135. at 8 (Bailey).

# Kroger Ex. 1 at 4 (Higgins).
'
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E. The Commission Should Not Permit Duke To Usurp The
Commission’s Obligation To Incrementally Adjust The
Blended Proportions In Response To Market Conditions In
The Transition From The ESP To 100% Bid Prices As
Required By The Statute Under The Blending Period
Provisions.

The Commission should ignore the blending period proposed in Duke's
application as patently unlawful. Not only did Duke attempt to usurp the Commission’s
role under R.C. 4928.142(D)), Duke also seeks approval of a blending process that is
contrary to the process the General Assembly directed the Commission to follow under
R.C. 4928.142(E). R.C. 4928.142(D) and (E) prescribe a very specific process that the
EDU and the Commission must follow as it transitions the EDU’s SSO price from a full
ESP to an MRO. In setting forth the process, R.C. 4928.142(D)) assigns particular roles
and responsibities 1o the EDU and particular roles and responsibilities to the
Commission.

First, R.C. 4928.142(D) directs Duke to propose in its first MRO application the
specific default proportions, accordingly:

The first application filed under this section by an electric
distribution utility . . . shall require that a portion of that utility’s
standard service offer load for the first five years of the market rate
offer be competitively bid under division (A) of this section as
follows: ten per cent of the load in year one, not more than twenty
per cent in year two, thirty percent in year three, forty per cent in
year four, and fifty per cent in year five.
Then R.C. 4928.142(D) addresses the Commission as to its role and responsibility

in the blending process:

Consistent with those percentages, the commission shall detefmine
the actual percentages for each year of years one through five.

Rather than proposing what R.C. 4928.142(D) very specifically requires Duke to

propose in its application, Duke attempts to usurp the Commission’s role and

38



responsibility to determine the actual percentages for each year of years one through five
by not filing the porportions prescribed in the statute. Whatever Duke’s intent with
regard to its application, Duke’s application is unlawful.

Duke proposes only a two year blending period, with its MRO price reaching a
100% market-based price by year three. Duke insinuates that if the Commission can
revise the blending proportions, Duke should be permitted to do it also in its
application.® Duke proposes that the market based rate make up 10% and 20% of the
SSO price in the first two years respectively. However in the third year the proportion of
SSO price determined by the market will jump from 20% to 100%.

For that reason, Duke’s blending proposal is not only unlawful undes R.C.
4928.142(D) but it is also abrupt. In proposing an abrupt change, not only did Duke
propose the wrong proportions in its application, but in assuming the Commission’s role,
Duke also violated R.C. 4928.142(E), the statute that tells the Commission how to revise
the default proportions.

R.C. 4928.142(E) describes to the Commission how the Commission is required
1o revise the default proportions during the blending period:

Beginning in the second year of the blended price under division
(D) of this section and notwithstanding any other requirement of
this section, the commission may alter prospectively the
proportions specified in that division to mitigate any effect of an
abrupt or significant change in the electric distribution utility’s
standard service offer price that would otherwise result in general
or with respect to any rate group or rate schedule but for such
alteration.

Essentially, R.C. 4928.142(E) recognizes that in the first year of the blended

price, there is not likely to be an abrupt or significant change in the SSO price when only

¥ Duke Exh. 16 at 11 (Wathen Testimony).
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10% of the SSO price is from the competitive bid. But in the second year, when the
competitive bid price becomes 20% of the full SSO price there is more potential for an
abrupt or significant change. An “abrupt or significant change™ is more likely in the
second year because the proportion of the price set by the competitive bid price is twice
what it was the year before and because two years have passed, giving the market price
additional time to change.

In the second year of the blended price, R.C. 4928.142(E) directs the Commission
to take advantage of the opportunity to compare the market price obtained through the
competitive bid process to the SSO price during the first year of the blending period and
decide whether the prices are similar enough not to create too much of a chzinge by
applying the statutorily prescribed defauit proportions. If the competitive bid price and
the previous SSO price are similar enough to prevent an “abrupt or significant change” in
the SSO price then the Commission should apply the default proportion. If the
competitive bid price is too different from the previous SSO price, then applying the
default proportion would create an abrupt or significant change in the SSO price.
Accordingly, the Commission could alter the blending proportions to reduce the change
in the SSO price from one year to the next.

But the statute does not allow the Commission to alter the proportions before the
Commission is able to compare the price that comes out of the competitive bid to the
current SSO price. That comparison is the only means whereby the Commission could
determine if there would be an abrupt or significant change in the previous SSO price and
the price that comes out of the competitive bid. In addition the statute does not allow the

Commission to alter the proportions three to five years before the blending begins. The



blending process is designed to be an incremental process whereby the Commission can
adjust the SSO price based upon changing market conditions, for a specific period of
time. It is not intended to be an absolute plan, based upon market forecasts that are not
reliable,* 10 be applied at one time before the blending begins.

Moreover, the statute does not permit the Commission, or Duke for that matter, to
alter the blending period. The statute only allows the Commission to alter the blending
proportions. And the only means whereby the blending period may change is if the
Commission finds it necessary (o alter the blending proportions significantly or
frequently enough to necessitate an extension of the blending period. The only mention
of a change in the blending period is an extension in the duration that would:-be caused by
the altering of proportions;

Any such alteration shall be made not more often than annually,
and the commission shall not, by altering those proportions and in
any event, including because of the length of time, as authorized
under division (C) of this section, taken to approve the market rate
offer, cause the duration of the blending period to exceed ten years
as counted from the effective date of the approved market rate
offer.

The statute is attempting to provide flexibility to take into account changes in the
market price of generation during the blending period but to also limit the blending
period between five and ten years. The default proportion limits it to five years. The
statute does not permit alterations more than once a year. And the statute does not permit

proportional alterations that would extend the blending period more than 10 years. The

Commission should fulfill the process the General Assembly articulated in the statute and

% Tr. Vol. I at 149-151 (Rose Cross),

41



not allow Duke to prescribe a process that is in direct contradiction with what the General

Assembly intended.

F. The Commission Should Conduct A Prudence Review On All
Adjustments Made to Riders During the Blending Period.

Duke proposes to adjust certain riders during the blending period if the blending
period continues for longer than two years.¥ Duke states that it will adjust the FPP rider
in order to collect incremental fuel and purchased power costs.® It will aiso adjust a new
Rider EIR to adjust changes in environmental investment costs.™

In Duke’s description of these rider adjustments, Duke describes the process as to
update the Rider EIR guarterly, but there is no provision for prudence reviews as there
has been in the past. If the Commission permits Duke to continue to adjust the collection
of these costs, prudence reviews are necessary and the Commission should specifically
require Duke to incorporate such reviews in their proposal. These reviews are
particularly necessary given that R.C. 4928.142(D)(4) requires:

In making any adjustment to the most recent standard service otfer
price on the basis of costs described in dividsion (D) of this
section, the commission shall include the benefits that may become
available to the electric distribution utility as a result of or in
connection with the costs included in the adjustment, including,
but not limited to, the utility’s receipt of emission credits or its
receipt of tax benefits or of other benefits, and, accordingly, the
commission may impose such conditions on the adjustement to

ensure that any such benefits are properly alligned with the
associated cost responsibility.

*" Duke Exh. 16 at 16 (Wathen Testimony).
% 1d. at 16-17.
¥ 1d. at 17.
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G. The Commission Should Ensure That All Of Duke’s
Generation Riders Are Bypassable By Shopping Customers In
Order To Further The Competitive Market.

The Commission should reject Duke’s proposal that requires switching customers
under certain circumstances to pay Rider SCR. Rider SCR is intended to collect from
non-switching customers no more and no less than the cost of acquiring the portion of
their SSO resulting from the competitive bid.*® Because the competitive bid price must
be converted into different rates for different classes of customers and because the
amount of generation used by these classes of customers will vary, Duke will not collect
the exact cost of the competitive bid from its customer charges. Duke proposes to require
switching customers to pay Rider SCR when the amounts owed to auction suppliers
exceed 5% of the overall cost of SSO generation.”!

The need for Rider SCR is understandable. But it is not understandable to require
shopping customers to ever pay any amount of Rider SCR. Rider SCR does not provide
a benefit to shopping customers and has no relation to any costs Duke incurs:on behalf of
shopping customers. Moreover, collecting Rider SCR from shopping customers is
anticompetitive in that it makes shopping customers pay for the same generation cost
twice, once from its CRES provider and once from Duke. This double payment will
discourage shopping and is contrary to many of the policies set forth under R.C. 4928.02.

For that reason, the Commission should order Duke to find a better alternative.

% 1d., at 18,
4. at 20.
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IV. CONCLUSION

The Commission should approve Duke’s proposal for an MRO because it will
result in a lower rate and advances the policies under R.C. 4928.02 better than an ESP
would. But the Commission should not accept certain provisions that Duke included in
its application.

The Commission should modify Duke’s CBP in four ways. It should require Duke
to hold multiple auctions per year. The PUCO should study the need for auctions that
would provide longer term products. It should order the establishment of an annual
workshop open to all interested stakeholder through which modifications to the CBP
process will be designed and eventually reviewed and approved by the Commistion. The
Commission should insist upon applying sanctions itself to bidders who violate bidding
rules in order to ensure the appearance of fairness in the CBP process.

'The Commission should not permit Duke to usurp its authority to conduct a
prudence review on the costs Duke will incur in transferring from MISO to PJM as set
forth under Ghio Adm. Code 4901:1-36-03(C), Pike County, and FERC Order 697-A by
approving the iransmission cost recovery BTR tariff Duke proposes in this case.
Moreover, the Commission’s approval of Duke’s collection of transmission costs in an
MRO case is not appropriate.

The Commission should require Duke to include a demand charge in its allocation
of the competitive bid costs.

The Commission should adjust the blended proportions of the MRO
incrementally, each year of the blending period in response to market conditions as
required under R.C. 4928.142(D) and (E). The Commission should ignore the part of

Duke’s MRO application that does not comply with R.C. 4928.142(D) and (E) because
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1

that proposal improperly usurps the authority the General Assembly granted the

Commmission and is inconsistent with the intent articulated in the law.

The Commission should require prudence reviews of the riders that will be

adjusted as part of the blended SSO as intended under R.C. 4928.142(D). Finally, the

Commission should not permit Duke to charge switching customers Rider SCR because

such collection is anti-competitive.
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