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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke
Energy Ohio, Inc. for Approval of a
Market Rate Offer to Conduct a
Competitive Bidding Process for Standard
Service Offer Electric Generation Supply,
Accounting Modifications, and Tariffs for
Generation Service

Case No. 10-2586-EL-SS0
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INITIAL POST-HEARING BRIEF
SUBMITTED ON BEHALF OF THE STAFF OF
THE PUBLIC UTILITIES COMMISSION OF OHIO

INTRODUCTION

On November 15, 2010, Duke Energy Ohio, Inc. (Duke) filed an application seck-
ing approval of a market rate offer (MRO) to conduct a competitive bidding process
(CBP) for a standard service offer (SSO) electric generation supply and related relief pur-
suant to R.C. 4928.141 and 4928.142. Duke is currently operating under an ESP that
expires on December 31, 2011. As a result, Duke is proposing to have its MRO begin on
January 1, 2012

Because Duke owned generating facilities as of July 31, 2008, its first application
for an MRO must propose a five-year transition planrfr()m its current ESP structure to a
full market rate offer pursuant to R.C. 4928.142(DD). Although the law provides an

exception to this provision, beginning in year two of a five-year MRO plan already

l Duke Ex.3at 12,



approved by the Commission, the plan may only be altered prospectively by the Commis-
sion if it decides that the standard in R.C. 4928.142(E) is satisfied.

But this exception has no application to Duke, at this time, because Duke is not
currently in, at least, the second year of a five-year blend of an MRO. In fact, Duke is
not in any Commission approved MRQ, at this moment, where the Commission could
alter the blending duration based on a showing of an abrupt or significant change in price.

Duke’s first MRO application and CBP plan bypasses the requirements of
R.C. 4928.142(D) and (E) by proposing that the five-year blending requirement in
R.C. 4928.142(D) be altered now {emphasis added) by the Commission, as ojaposed to
the future if circumstances require a different blending period to mitigate an abrupt or
significant change in the Company’s SSO price. Duke’s plan calls for the Commission to
decide now to discontinue the blending at the beginning of year three. Duke's MRO plan
is contrary to the statutory scheme of R.C. 4928.142(D) and (E) because it prematurely
calls for a pre-determined three-year transition to market when a five-year blending plan
and transition to market is first required.

The centerpiece of Duke’s proposed MRO plan is its three-year transition to mar-
ket. Duke structured all the other parts of its plan around this requirement. Some of
those other parts are requirements under the MRO statute, which also have deficiencies.
The problem for Duke is that its proposed blending to market duration is the big picture
of its MRO application. This is the core of Duke’s plan and it is deficient because it does
not provide for blending over five years as required by R.C. 4928.142(D). Fixing this

aspect of the plan would require a new application, because the remaining parts of the



plan cannot be reconfigured to a planned five-year blending period, which is statutorily
required.
Accordingly, the Commission should deny Duke’s MRO application for being

deficient in its entirety.

ARGUMENT
L Duke’s MRO Blending Period is Contrary to Law.
In its application, Duke states that the percentages to be bid through an auction
and CBP, as provided in R.C. 4928.142(D), are not absolute.” Duke states that the
Commission has “limited discretion in determining some of the actual percentages and,

™ According to

thus, the period over which the completé transition to market will occur.
Duke, the legislature contemplated a circumstance under which the Commission could
accelerate altering the blending period, but not affect any period before the third year of
the MRO, more quickly to realize a fully competitive market.* Accordingly, Duke
requests that the blending period under its MRO expire at the end of year two because it

expects Duke’s unadjusted electric security plan (ESP) price and the retail market price to

converge in year three or 2014,°

2 Duke Ex. 3 at 10.
? Id. a1 10,

* Id at11.
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Contrary to Duke’s misreading and misunderstanding of the law, the Commission
does not have the discretion, pursuant to R.C. 4928.142(E), to revise the blending per-
centages of the Company’s MRO now (emphasis added), such that 10% of the SSO load
is auctioned in year ong, 20% in year two, and 100% is auctioned beginning in year three
and every year thereafter. Duke’s confusion regarding R.C. 4928.142(E) is made clear
by its assertion that its three-year plan will not result in abrupt or significant rate changes
for customers because Duke is willing to forgo any adjustments to its most recent S50
price during this period.6 This standard is meant to mitigate any effect of an abrupt or
significant change in Duke’s SSQO price as a result of unforeseen economic d,ircumstances
impacting market prices. In contrast, Duke applies this standard to mitigate against sig-
nificant changes in customer rates, based on Duke volunteering to waive the recovery of
potential costs associated with R.C. 4928,142(D)(1-4).

Moreover, Duke’s confusion of R.C. 4928.142(E) is further demonstrated from the
cross examination of its President, Julia S. Janson, who offered testimony to outline
Duke’s MRO request. Ms. Janson testified that the Commission can alter the blending
duration in R.C. 4928.142(D) right out of the gate from the date of the Commission’s first
order approving Duke’s maiden MRO plan.” And Ms. Janson testified that Duke is

requesting the Commission to alter the five-years today.®

Duke Ex. 3 at 12,
7 Tr. Vol, I at 76.

Id. at 78.



After a long exchange and change of opinion on whether the Commissicn can alter
the blending duration and proportions annually in the future beginning in year two of a
utility’s MRO going forward, under R.C. 4928.142(E), Ms. Janson finally agreed that the
Commission does have that discretion.” Ms. Janson agreed that the Commission can alter
once annually, including in year three, as opposed to now, the duration and proportions in
the MRO blending period." And by this admission of Duke’s President, Ms. Janson,
Duke has conceded that the legislature intended for the Commission to have limited dis-
cretion to alter the duration and proportions, beginning in year two and continuing in to
year three, and further, of a blended price already approved under R.C. 4928.142(D), not
more than once annually in the future, under R.C. 4928.142(E).
R.C. 4928.142(D) reads, in significant part, that:
The first application . . . shall require that a portion of that -
utility’s standard service offer load for the first five years of
the market rate offer be competitively bid under division (A)
of this section as follows: ten percent of the load in year one, -
not more than twenty per cent in year two, thirty per cent in
year three, forty per cent in year four, and fifty per cent in

year five. Consistent with those percentages, the commission

shall determine the actual percentages for each year of years
one through five.

But the legislature also gave the Commission the authority to alter the duration
and propottions in future years if things significantly changed a few years down the road.

R.C. 4928.142(E) provides such authority:

9 Tr. Vol. I at 79-84.
10 Id.



Beginning in the second year of a blended price under divi-
sion (D) of this section and notwithstanding any other
requirement of this section, the commission may alter pro-
spectively the proportions specified in that division to miti-
gate any effect of an abrupt or significant change in the elec-
tric distribution utility’s standard service offer price that
would otherwise result in general or with respect to any rate
group or rate schedule but for such alteration. Any such
alteration shall be made not more often than annually, and the
Commission shall not . . . cause the duration of the blending
period to exceed ten years as counted from the effective date
of the approved market rate offer.

Duke is expected to argue that the words “notwithstanding any other requirement
of this section” negate the words that precede it in the first sentence of R.C. 4928.142(E).
In other words, Duke will likely argue that the introductory phrase in divisioﬁ (E),
“[bleginning in the second year of a blended price under division (D) of this section”, has
no meaning because of the words “and notwithstanding ény other requirement of this
section,” that immediately follows in the same sentence.

But why would the legislature carve out two exceptions to division (D)} in
R.C. 4928.142(E)? But to defend its proposal Duke must argue otherwise. Duke must
argue that the first exception allows the Commission to alter in the future the duration
and percentages beginning in year two of a blended price already approved under divi-
sion (D) of that section. Duke will then likely argue that the first exception is connected
to a second or broader exception in division (E) that wipes out the “[b]eginning in the
second year” exception. Duke identifies the broader exception as the “notwithstanding

any other requirement of this section” language in division (E), which it must argue gives



the Commission discretion now to alter the duration and blended percentages required in
a utility’s first MRO application under R.C. 4928.142(D).

But Duke cannot explain, if we accept its interpretation, how division (E) relates
to division (D) in the present tense, meaning an MRO plan that has not yet been approved
for a utility company. It cannot, because division (E) only relates to division (D) in the
past tense, meaning an MRO that has already been approved, which the company is oper-
ating under for at least a year.

Duke’s expected argument fails the plain meaning test and the test of reasonable-
ness. Duke is also selective as to what the “notwithstanding” language would trump. For
instance, Duke is expected to argue that the “notwithstanding” language of division (E}
wipes out the five-year duration and proportion requirements of years three through five
in division (D), but then Duke is expected to argue that the Commission cannot change
the duration and proportion requirements of years one and two. Duke’s argument is nei-
ther reasonable nor logical. If “notwithstanding” is so sweeping and trumps everything
else in R.C. 4928.142, which Duke must argue that it does, then the Commission could
grant Duke a 100% market price in year one. Clearly, the legislature did not intend such

an absurd result.

II.  Because Duke’s Blending Period is Deficient its Other Contingent Parts are
Likewise Deficient, |

Duke requests its transition to market should be permitied to occur over a three-

year period, with 100% of its SSO load subject to, and thus 100% of its load determined



by, a competitively bid auction beginning in the third vear of the MRO." Duke’s CBP
plan is deficient, pursuant to O.A.C. 4901:1-35-03(B)2)(j), because it fails to include a
description of the Company’s proposed blending of CBP rates for the first five years of
its MRO as required by R.C. 4928.142(D).

Duke must also provide financial projections of the “effect of the CBP plan’s
implementation. ..upon generation. .. for the duration of the CBP plan.”? These financial
projections shall also address the blending requirement set forth in R.C. 4928, 142(D).”
Duke witness Savoy sponsored the pro forma financial projections in respect to the
implementation of Duke’s proposed CBP plan upon its generation rates for the first three
years under the MRO." Duke’s application failed to project its statements of income,
balance sheets, and sources and uses of funds, for blending years four and five of
R.C. 4928.142 (D). Because Duke only provided a three-year CBP plan, this application
is deficient.

Duke also expressed its intention of transferring its legacy generation assets, sub-
ject to the appropriate approvals, no later than year three of the MRO."” Contrary to

Duke’s contention that continued ownership of its legacy assets is immaterial to the SSO

I Duke Ex. 3 at 36,

Ohio Admin. Code § 4901:1-35-03(B)(2)(b) (West 2011)
13 Duke Ex. 3 at 36.

Duke Ex. 14 at 3-6.

13 Id. at 6,



charges derived from the competitive auction process, '° blending years four and five of
R.C. 4928.142(D) are unaccounted for in Duke’s application, testimony, and exhibits.

This is yet another deficiency impacting Duke’s pro forma projections, because
they are based on the assumptions that Duke’s legacy generation assets would be trans-
ferred in year three of the MRO, and that all of the load in Duke’s service territory would
be served via Duke’s MRO."” For these reasons, Duke’s ownership of its legacy assets, at
least for the duration of a five-year blending period, is material to SSO charges derived
from the competitive auction process for Duke’s blending years four and five that it failed
to include in its plan. This is yet another deficiency for Duke.

Duke witnesses Wathen and Rose provide the support for Duke’s deficient three-
year CBP plan."® The testimony of these witnesses must be discounted for this reason.
Mr. Wathen presented testimony on the blending requirement that fails to saﬁsfy the
requirements of R.C. 4928.142(D)."” Mr. Rose testified that Duke’s current ESP price
and market price are expected to converge in year three of Duke’s proposed MRO, so
longer blending would have no different effect.”® Mr. Rose apparently rclied‘ on Duke’s

misunderstanding of R.C. 4928.142(D) and (E).

16 Duke Ex. 14 at 6.

17 Id. at 8-9.

18 Duke Ex. 3 at 6-7; Duke Ex. 14 at 6.
9 Duke Ex. 16 at 7-14.

2 Duke Ex. 4 at 17-18.



Mr. Rose testified that market prices will continue to rise and converge with
Duke’s ESP price in year 2014, but he did not forecast market prices in years 2015 and
2016 (blending years four and five that Duke dropped from its plan) to show:if projected
market prices would continue to rise above Duke’s current ESP price.”! The;fact that Mr.
Rose did not forecast wholesale and retail forward looking prices beyond year three of
Duke’s MRO is consistent with his misunderstanding that the Commission can alter the
five-year blending period now and allow Duke to transition to a 100% market price
beginning in year three of its MRO.? Mr. Rose further testified that once an auction
market share is reached, it cannot be decreased.”> The problem is the Commission has no
discretion to alter R.C. 4928.142(D) now and approve Duke’s proposed plan to reach an
auction market share in year three. Duke’s request for a three-year blending period is
premature.

Mr. Rose testified that in year three (2014) of Duke’s MRO the transition ends and
the SSO offer price reflects auction market conditions regardless of market conditions
relative (o the existing ESP prices.”* Mr, Rose’s understanding of the law in his testi-
mony is inconsistent with the statutory scheme of R.C. 4928.142(D) énd (E). Staff wit-
ness Ray Strom testified that, from his perspective, a determination to alter the propor-

tions is supposed to be made based on actual circumstances that exist at some future

21 Duke Ex. 4 at 6,9, 17-18,
2 Id. at 16.

23 Id.,

24 Id at17.

10



time.”> Current forecasts may show an expectation for future market and ESP pricing
relationships, but no matter how well constructed, forecasts are still subject to error.”® In
Mr. Strom’s view, using a forecast to make a current determination now to alter the
percentages scveral years in the future, regardless of what actual circumstances may arise
in the future, would not be in compliance with R.C. 4928.142(D) and (E).”” For these
reasons, Duke’s forecast is, likewise, deficient.

All of these components are deficiencies for Duke that cannot be remedied without
a major overhaul of its Application to comply with the MRO statute and appﬁcable
Commission rules. Duke’s rush to market prices is not supported by the govéming law.

The motivation for Duke’s rush to market prices, albeit unlawfully, and to transfer
it legacy assets, all by year three of its proposed MRO, is provided by the testimony of
Duke witness Whitlock. He testified that Duke is unable to realize the value of its legacy
generation assets in the market under its existing ESP going forward for two reasons.
First, because Duke’s assets are “dedicated” to customers, the utility is not completely
free to try to obtain value for the assets beyond the current ESP perion:l.28 Seobnd, as long
as Duke owns generation, it is subject to the application of the Significantly Excessive

Earnings Test.?

7 Staff Ex. 2 at 3.

26 .

o Id.

28 Duke Ex. 11 at 15.

» Duke Ex. 11 at 15, 17.

11



Duke claims it is burdened with the costs of having these assets available to
switching customers who return and, because of this standby service, is compelled to
forgo other market opportunities that may be more lucrative.’® But these reasons do not
give Duke the right to earn more than a fair rate of return on its assets, which Duke failed
to show that it was below this standard, and to butcher the interpretation of the law to fit

its ends.

For the foregoing reasons, Duke’s application is substantially deficient as a whole

and should be denied.

III. Ongoing Commission Oversight of the Competitive Bidding Process,

If an MRO is approved, the Commission has ongoing oversight of Duke’s CBP.
R.C. 4928.142(C) states:

Upon the completion of the competitive bidding process
authorized by divisions (A) and (B) of this section, including
for the purpose of division (D) of this section, the commission
shall select the least-cost bid winner or winners of that pro-
cess, and such selected bid or bids, as prescribed as retail
rates by the commission, shall be the electric distribution
utility’s standard service offer unless the commission, by
order issued before the third calendar day following the con-
clusion of the competitive bidding process for the market rate
offer, determines that one or more of the following criteria
were not met:

(1) Each portion of the bidding process was oversubscribed,
such that the amount of supply bid upon was greater than the
amount of the load bid out.

(2) There were four or more bidders.

30 Id.

12



(3) At least twenty-five per cent of the load is bid upon by
one or more persons other than the electric distribution utility.
All costs incurred by the electric distribution utility as a result
of or related to the competitive bidding process or to procur- .
ing generation service to provide the standard service offer,
including the costs of energy and capacity and the costs of all
other products and services procured as a result of the com-
petitive bidding process, shall be timely recovered through
the standard service offer price, and, for that purpose, the
commission shall approve a reconciliation mechanism, other
recovery mechanism, or a combination of such mechanisms
for the utility.

Furthermore, 0.A.C. 4901:1-35-11 provides for Duke’s MRO and CBP to be subject to
ongoing Commission review including quarterly and annual reporting requirements.
Staff has concerns with Duke’s position regarding the Commission’s ongoing
review of the CBP. 1t is unclear from the Application whether Duke intends for its CBP
to be subject to ongoing Commission regulatory oversight. The MRO Application is
scant in its discussion of continued Commission oversight. Attachment E of the Appli-
cation (Communications Protocols for Duke Energy Ohio’s Competitive Bid Process
Auctions) discusses only limited communications between the auction manager, the
Commission, the Commission consultant, and Duke. And the last sentence on page 1 of
Attachment C (Bidding Rules), after a listing of potential reasons for making modifica-

tions to the Bidding rules, states:

13



Such modifications will be carried out in consultation with
Duke Energy Ohio but without prior consent from the Public
Utilities Commission of Ohio (“PUCQO™) or any past, current,
or potential bidder and will be posted to the Information
Website.>!

This statement implies that the Company does not believe that it would be subject
to the requirementis of O.A.C. 4901:1-35-11. The language quoted above in Duke’s
Application concerns the Staff.

The record in the case may provide more clarity as to Duke’s understanding of
Commission CBP oversight. Duke Witness Lee in his direct testimony states:

[wlhile a proposed CBP contains necessary e¢lements that
result in a competitive process and meets applicable statutory
and regulatory requirements, changes may (emphasis added)
be considered as such changes further promote successful
CBP solicitations in accordance with such regulatory re-
quirements.*

Duke Witness Lee further testifies on cross examination that the Commission does
have oversight of the CBP:

Q.  Would it be your testimony, your understanding that
the Commission had ongoing oversight of the process
itself after the blending period?

A, Ibelieve the Commission does have oversight over the
process, yes.>

From the above testimony of its witnesses, it appears Duke witness Lee agrees that, if an

MRO is approved, the Commission has some amount of ongoing oversight of Duke’s

3 Staff Ex. 2 at 5.
32 Duke Ex. 7 at 20-21.
33 Tr. Vol. T at 190.

14



CBP. But, because Duke’s Application and testimony are unclear, Staff remains con-
cerned with Duke’s understanding of the Commission’s ongoing review of the CBP. The
Commission should not approve Duke’s MRO application without requiring compliance
with the Commission rules regarding ongoing oversight of Duke’s CBP.

Staff is also concerned that, if the MRO is approved, the selection and. function of
the auction manager is non-competitive. Duke has proposed, in its Application, to use
Charles River Associates (CRA) solely as its auction manager. In Duke’s proposed MRO
construct, it is possible that a single auction manager, CRA in this case, could have con-
trol over the CBP forever. Staff Witness Strom pointed this out on the record:

Q.  So I'm just trying to understand, is it the fact that this
auction process is structured within an MRO that
causes you some concern?

A.  No, it doesn't cause any concern as far as the auction
itself. There are aspects to it that may be different
under an ESP as opposed to a market rate offer such as
the company's proposal is to -- it's to CRA as an auc-
tion manager, in an ESP kind of a setting where it's a
short-term and you have a single auction manager that -
would manage the auction for several consecutive
auctions, that may not be a concern, but if it's under an
MRO where you would give a single auction manager
control over this process in perpetuity, that aspect may
not be appropriate after an MRO. (Emphasis added).
It's subtle distinctions like that that I think may be
important differences, but in general the concept of :
conducting this kind of an auction to solicit generation
supply, I don't have any concern about that.

The proposed MRO lacks the option to change or choose a different auction manager.

Unlike a short-term ESP, this is a concern for an MRQO. A short-term ESP would provide

15



the option to choose a different auction manager once the clearly defined ESP time-

period expires.

IV. Lack of Dynamic Pricing,

The Staff is concerned with Duke’s ability to demonstrate that its MRO Applica-
tion provides an open, fair, and transparent competitive solicitation. Duke’s Applicati(m
describes concerns the Commission had with FirstEnergy’s (FE) MRQ Application (Case
No. 08-936-EL-SSO) regarding an open, fair, and transparent competitive solicitation.™
One of the Commission’s concerns was “the failure of FE to provide time-differentiated
and dynamic-retail-pricing options, thereby not giving customers the information they
would need to control bills and make appropriate decisions regarding the purchase of
power and failing to provide a potential check on the abuse of market power.”>> To rem-
edy this Commission concern, Duke stated that its MRO Application does inqlude time-
differentiated and dynamic-retail-pricing options.*® On the contrary, Duke’s time- |
differentiated and dynamic-retail-pricing options are illusonfy.

Participation in Duke’s time-differentiated and dynamic-retail-pricing options is
very low, almost non-existent.”” Duke Witness Baily estimated that the participation in

the time-differentiated and dynamic-retail-pricing programs remains in the two-digits i.e.

3 Duke Ex. 3 at 15-16.
3 .

36 Id at 6.

37 Tr. Vol. Il at 579,

16



less than 100 customers.”® A program with little or no participation does not address the
Commission’s overall concern to provide customers the information they would need to
control bills and make appropriate decisions regarding the purchase of power, Asa

result, there is still concern regarding Duke’s ability to demonstrate that its MRO Appli-

cation provides an open, fair, and transparent competitive solicitation.

V. Proposed Riders.

A. Rider RECON .

The bypassability of proposed Rider RECON remains an issue. If an MRO is
approved by the Commission, Rider RECON should be fully bypassable until collected
from customers, rather than non-bypassable as requested in Duke’s MRO application.”
Proposed Rider RECON essentially combines Riders PTC-FPP and SRA-SRT from
Duke’s current ESP, which are both generation-related riders.”® Duke’s generation-
related costs should not be attributed to customers not taking generation service from
Duke."!

In the current ESP, Rider PTC-FPP is completely bypassable and Rjdér SRA-SRT

is conditionally bypassable.* The rates in Rider PTC-FPP are several magnitudes higher

38 Tr. Vol. Il at 579.
3 Staff Ex. 1 at 4,

10 FES Ex. 3at 3.

i Id.

2 Wal-Mart Ex. 1 at 9.

17



than those in Rider SRA-SRT.* Also, Staff believes that any under- or over-recovery
balances should be attributed to Rider PTC-FPP as it tends to fluctuate more than Rider
SRA-SRT from quarter to quarter.*. As a result, proposed Rider RECON should be fully
bypassable to mirror Rider PTC-FPP’s bypassability in the current ESP,

If the MRO is approved, Duke should be permitted to create proposed Rider
RECON and initially set the Rider at $0 starting January 1, 2012.¥ However, proposed
Rider RECON should be subject to Staff review and Commission approval regarding the
reasonableness of the costs for inclusion in proposed Rider RECON,* Duke committed
to make an application no later than April 1, 2012 to delineate any under- or over-bal-
ance.’ The proposed April 1, 2012 aﬁplication will be the vehicle for Staff to review
December 31, 2011 balances of Rider PTC-FPP and SRA-SRT and their appropriateness

for inclusion into proposed Rider RECON.*®

B. Rider UE-GEN

R.C. 4928.142(D) sets forth the adjustments Duke can request for recovery under
a MRO construct. An uncollectible rider for generation is not one of the adjustments

specifically listed or contemplated in 4928.142(D). Therefore, if the Commission were to

3 FES Ex. 3 at 4, footnote 6.
B Staff Ex. 1 at 5.

4 Id at 4.

48 Id.

47 1.

s Id.

18



approve the MRO construct as proposed by Duke, the Commission should not approve

proposed Rider UE-GEN in this MRO proceeding.

C. Rider SCR

Staff has some concerns regarding proposed Rider SCR as proposed by Duke in
this MRO Application. First, Staff is not in favor of the circuit-breaker concept and
Rider SCR should be fully bypassable under the MRO to all shopping customers.*’ Duke
proposes, through the circuit-breaker concept, if the deferral balance for the rider exceeds
five percent of the SSO cost, the rider becomes non-bypassable until the deferral balance
drops below five percent.*® Duke states that the condition is required to “mitigate the
potential for having the proverbial last non-switched customer have to ﬁay for all of the
cost avoided by customers who have already switched,”' Overall, the Staff is concerned
that this circuit-breaker concept, in this MRO application, shifts risks from Duke to cus-
tomers who choose another supplier.

Second, Duke has proposed to include in proposed Rider SCR “any other costs™

directly attributable to the MRO auction or any interaction with suppliers related to the

49 Staff Ex. 1 at 8.

50 Duke Ex. 17 at 10.

3t Duke Ex. 16 at 19. Staff recognizes the remote situation where the last non-
switched customer would have to pay for the all of the costs remaining in Rider SCR.
However, Staff would expect that Duke could foresee this type of spiral situation and
would be able to assess the risks ahead of time. If this spiral situation occurs or Duke
procures 100% of its SSO by auction, Duke could make a separate application to the
Commission to address this unlikely scenario, as well as the continued bypassability of
Rider SCR.
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MRO auction.’® Since many of these costs are unknown at this time, Staff does not sup-
port undefined costs or any authorization that could amount to a blank check.” The
Commission should direct Duke to consult with Staff regarding the appropriateness of
costs that Duke intends to collect from customers in proposed Rider SCR.*

Third, Duke should not be authorized to accrue carrying charges on proposed
Rider SCR. Duke proposes that Rider SCR be adjusted quarterly with carrying charges.™
Staff’s expectation is that credits and/or charges flowing through propdscd Rider SCR
will be relatively small. Therefore, carrying charges are not warranted in proposed Rider
SCR. The Commission should deny carrying charges in proposed Rider SCR.

Fourth, since it is likely that minimal credits and/or charges will flow through pro-
posed Rider SCR, Staff believes an annual prudence review of the costs is not neces-
sary.”® However, Staff should be able to review proposed Rider SCR costs (as the rates
adjust quarterly) and open a proceeding if warranted.”’

If it approves Duke’s MRO construct, the Commission should approve proposed

Rider SCR with the above-mentioned modifications.

52 Duke Ex. 16 at 19,
53 Staff Ex. 1 at 9.

4 Id.

53 Duke Ex. 16 at 19,
36 Staff Ex. 1 at 9.

57 Id. at 9-10.
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D. Riders FPP and EIR

Proposed Rider FPP should not be continued during any blending period and the
placeholder for proposed Rider EIR should not be created at this time. From Duke’s
Application, the earliest these riders would be used is June 1, 2014.>® Because these rid-
ers are not effective until a future date, Duke should make a separate application to the
Commission, if necessary, to continue proposed Rider FPP and create propﬁscd Rider
EIR based on any final order from this Commission regarding the MRO blending period.
However, if the Commission approves the continuation of proposed Rider FPP and the
newly created bypassable proposed Rider EIR, either Staff or an outside auditor needs the
ability to audit all costs to ensure those costs are warranted and prudent.

In Duke’s MRO Application, proposed Rider FPP and proposed Ridef EIR are
proposed as a quarterly filing, with true-ups.” The Application does not include annual
prudence reviews as required by R.C. 4928.142(D)(1), (D)(2), and (D)(3).%° S.B. 221
requires that costs shall be prudently incurred in order to obtain recovery.”’ Any riders
(including the type of costs and associated dollar amounts) should be subject to review
and audit.”* If the Commission were to approve the continuation of proposed Rider FPP

and the newly created proposed Rider EIR, the prudence of all incurred and recovered

> Duke Ex. 16 at 4-8.
i Staff Ex. 1 at 12.

80 .

ol .

62 Id.
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costs in those riders through any automatic quarterly adjustments shounld be reviewed in
separate annual proceedings.” The process and timeframes for these separate proceed-

ings should be set by order of the Commission.*?

E. Rider AERR

Duke proposes Rider AERR to be bypassable and Duke plans to adjust it quarterly
with true-up provisions.** R.C. 4928.142(D)(4) provides that costs shall be prudently
incurred in order to obtain recovery. Any costs, including the type of costs and the asso-
ciated dollar amounts, should be subject to Staff review.”® Costs incurred through any
automatic quarterly adjustment, such as proposed Rider AERR, should be reviewed in
separate annual proceedings outside of the automatic recovery provision of Duke’s
MRO.®” The process and timeframes for these separate proceedings should be set by

order of the Commission.®

F. Rider BTR

Proposed Rider BTR is a base transmission rider that covers Network Integrated

Transmission Service (NITS) and other costs billed to Duke under tariffs approved by the

63 Staff Ex. 1 at 12,
& Id.

6 Duke Ex. 17 at 12.
56 Staff Ex. 1 at 13,
67 Id

68 Id
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Federal Energy regulatory Commission (FERC).* The proposed rider will be updated |
each year consistent with Q.A.C. 4901:1-36 and will be non-bypassable.” If an MRO is
approved, Staff is amenable to Rider BTR being created on non-bypassable basis to
recover the NITS revenue requirements for Duke as calculated pursuant to the FERC-
approved tariffs, Stafl also recommends that similar to the current Rider TCR, proposed
Rider BTR be updated each year consistent with O.A.C. 4901:1-36 and subject to Staff
review and audit.

Proposed Rider BTR also includes *all costs billed from either PJM and/or MISO
under FERC-approved tariffs.””’ However, FERC has not yet approved in tariffs any
charges relating to MISO exit fees, PJM entrance fees, and RTEP expansion planning
costs for Duke. The concern is that proposed Rider BTR would automatically permit
Duke to fully recover all MISO exit fees, PJM entrance fees, and RTEP expansion plan-
ning costs and other similar type costs without any Commission review of their appropri-
ateness.”” Deciding the appropriateness, at this time, of future MISO exit fegs, PIM
entrance fees, and RTEP expansion planning fees is premature. Those decisions should
be the subject of future Commission proceeding and not pgtrt of this MRO proceeding.

In its October 21, 2010 Order Addressing RTO Realignment Request (FERC

Docket Nos. ER10-1562 and ER10-2254), FERC approved the withdrawal of Duke from

® Duke Ex. 17 at 11. |
7 Id at 20-22

n Duke Ex. 16 at 23.
7 OFEG Ex. 1 at 20.
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MISO and its realignment into PJM, including Duke's proposed Fixed Resource
Requirement Integration Plan (FRR Integration Plan).” However, FERC specifically did
not address the recovery of any MISO exit fees or MTEP costs that may be imposed by
MISO on Duke. FERC declined to make "a general statement regarding a withdrawing
transmission-owning utility's transmission planning and cost obligation to its former RTO
and new RTO," and whether Ohio retail customers should be charged the costs associated
with any exit fees or MTEP costs imposed by MISO on Duke.” Duke should not prema-
turely receive explicit approval (recoverability) of these non-qualified expenses in this
MRO proceeding. Once Duke obtains specific approval from FERC on the costs associ-
ated with any exit fees or MTEP costs imposed by MISO on Duke, Duke should, at that
time, seek Commission approval for a mechanism in which to recover those costs.

In comparison, FE’s MISO exit fees, PJM entrance fees, and RTEP expansion
planning costs and other similar type costs are the subject of open proceedings at FERC
and the Commission and are still being litigated. Since these same costs have not yet
been approved by FERC for Duke, they should not be part of this MRO proceeding. S.B.
221 does not require the Commission to determine transmission cost recovery mecha-
nisms within an MRO case. The MRO has an accelerated statutory time frame for a

Commission decision. The issues surrounding proposed Rider BTR’s transmission cost

I OEG Ex. 1 at 22.

74 Id. at 22 citing FERC Order of October 21, 2010 at paragraphs 73, 74, and 75.
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recovery are complex and require a full evaluation by the Commission in a separate

future proceeding.

G. Rider RTO

Proposed Rider RTO includes only those costs charged to or imposed upon Duke
by FERC-approved tariffs.” Costs recoverable under proposed Rider RTO include ancil-
lary services but exclude any NITS charges to be recovered in proposed Rider BTR.”
Eligible ancillary services are day-ahead scheduling reserves, regulation, synchronized
reserves, black start service, reactive service, and balancing and operating reserve
charges.”” These charges are the same types of charges currently being recovered under
Rider TCR. Similar to the current Rider TCR, if the MRO is approved by the Commis-
sion, proposed Rider RTO should be updated each year consistent with O.A.C. 4901:1-36

and subject to Staff review and audit.”®

H. Riders GEN and MRO

Both proposed riders are largely a function of an auction that will occur at some

interval during the course of the MRO.” If the Commission approves Duke’s MRO,

7 Staff Ex. 1 at 16.
7 Id

77 ] d

7 I

” Id at17.
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Staff should be able review those rider rates prior to the rates going into effect.*® Duke
should be required to submit to Staff, at least twenty business days before adjusting
and/or docketing the tariffs of proposed Riders GEN and MRO, its calculations and

assumptions on how wholesale auction rates were translated into retail rates.®!

V1. Load Caps

Staff has suggested that the Commission should consider requiring the use of a
load cap for the proposed auction. A load cap is simply a limit on the number of tranches
that could be won by a single bidder in the auction.® Duke’s proposal would prohibit the
use of a load cap, and allow any supplier to win up to 100% of the competitively bid
load.” A load cap is recommended by Staff as a means to encourage participation of bid-
ders and assure diversity of supply in the auction.*

Staff is not, at this time, recommending a specific percentage to be used for the
load cap. Indeed, Staff believes that the percentage should be subject to chaﬁge,
depending on the circumstancés of the CBP at any given time. Determination of the level
of the load cap, along with all ‘aspects of the CBP plan, should be subject to the ongoing

review of the CBP plan by the Commission.

80 Staff Ex. 1 at 17.
81 Id.
82

Staff Ex. 2 at 4.
83 Duke Ex. 7 at 24.
8 Staff Bx. 2 at 4.
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CONCLUSION
Duke’s proposed MRO Application and CBP plan shortcut R.C. 4928.142(D) and

(E) by proposing that the five-year blending requirement in division (D) be altered now
by the Commission. Duke’s plan calls for a 100% blending to occur at the beginning of
year three instead of year six. Duke’s MRO plan is contrary to the statutory scheme of
R.C. 4928.142(D) and (E) because it prematurely calls for a three-year transition 10 mar-
ket when a plan for a five-year blending period and transition to market is first required.

Duke’s MRO application also contains many other deficiencies, incll;ding: lack of
a clear provision for ongoing Commission_ oversight of the CBP, lack of dynamic pricing,
and proposed rider deficiencies. But most importantly, the centerpiece of Duke’s plan, its
three-year transition to market blending proposal, is statutorily deficient. Because Duke
structured its entire MRO plan around this thrcc;year transition many other qontingent
parts to it are likewise deficient. Fixing the plan would require a substantialzoverhaul or
new Application, since the remaining parts of the plan cannot be reconfigured to the stat-
utorily required five-year blending period.

Accordingly, the Commission should deny Duke’s MRO application and plan for

being deficient in its entirety.
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