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L INTRODUCTION
On November 15, 2010, Duke Energy Ohio (“Duke” or “the Company™) filed an

application for a standard service offer (*SSO”) pursuant to Revised Code § 4928.141, The

application sought approval of a market rate offer (“MRO”) in accordance with § 4928.142.
The Company is currently providing service to its customers in accordance with an Blectric
Security Plan (“ESP*) approved by the Commission in late 2008, which terminates on
December 31, 2011.! The Company provides its own full requirements power to supply
generation service to its retail generation customers. In its application, the Company proposes
ant MRO whereby it would conduct a descending clock auction to procure supply for:a portion of
its SSO electric generation service beginning January 1, 2012 to retail electric customers who do
not purchase electric generation service from a CRES provider. Duke is requesting tf)at the
Commission approve a pian to transition to 100% market rate generation service in 29 months.
In its application, Duke presented a proposed competitive bid process C‘CBFﬁ under
which bidders would affer to provide SSO supply in tranches, each consisting of ene percent of
total company load {(Co. Ex, 1 at 11}, The Company’s proposal utilizes a slice-of-sygtem
approach. The total amount of S5O supply to be procured would be divided into equEI tranches,
with each franche representing a fixed percentage of the Company’s 830 hourty load. Tranches
wauld be full requirements, load following. Bidders would bid through a descending clock
{reverse auction) format, As proposed by Duke, the initial MRO competitive soiicitaﬁon would
procure ten percent of the total SSO load for the 17 month period from June 1, 2012, ﬁmuﬂl

May 31, 2014 (Co. Bx. 1 at 7; Co. Ex. 4 at 4). In the second year, Duke proposes that twenty

' See In the Matter of the Application of Duke Erergy Ohio for Approval of an Electric Security
Plan, Case No. 08-920-EL-880, et al., Opinion and Order {December 17, 2008).
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percent of its SSO load would be procured through the CBP. After the first two years,
beginning June 1, 2014 and each year thereafter, Duke proposes that one hundred percent of its
$80 [oad would be procured through the auction. Once a winning bid price is lmowjn, a rate
conversion process would be used to convert the bid price into retail rates to be blmded with
Duke’s current ESP prices to formulate the generation price paid by the Company’s retail
electric customers (Co. Ex. 4 ai 4). This plan would require that, in the third year of the MRO,
eighty percent of the total power requirements of Duke’s $80 load would be bid out, evenly
divided between one, two and three year contracts. (Application, Attachment B).
N.  APPLICABLE LAW

Revised Code § 4928.14 requires electric distribution utilities to provide consumers with
an $80, which may consist of an MRO or an ESP. An SS0 serves as the utility's dﬁault
standard service offering for customers who do not shop. The law allows utilities to ;apply for
either an MRO, an ESP, or both simultaneously. Duke Energy Ohio chose to file only an MRO
plan in this case and has expressly chosen not to pursue an ESP option, despite Staff’ Mmm&
suggesting that it do so. Once an MRO is approved, an electric utility may never go Eaclc to an.
ESP2 Therefore, it is important that the Commission be extremely careful in its revi#w of the
application in determining whether an MRO is appropriate, as it is an irrevocable degision.

Revised Code § 4928.142 authorizes electric utilities to file an MRO, whereby retail
gencration pricing will be based, in part, upon the results of & CBP. The statute sets forth

specific requirements that the utility must meet. The Commission also has rules for S50

applications that must be satisfied before an S30 plan may be approved.3 In determining

TR.C. § 4928.142(F).
* Ohio Admin. Code Chapter 4901:1-35.
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whether an MRO meets the statutory and rule requirements, the Commrission must read them

together with the state energy policies set forth in § 4928.02, which guide the Comtission in its

implementation of § 4928.142(A) and (B).* It is the policy of the state to, iner alio::

{A) ensure the zvailability to consumers of adequate, reliable, safe, efficient, |
nondiscriminatory, and reasonably priced retail electric service,;

{B) ensure the availability of unbundled and comparable retail electric servics that
provides consumers with the supplier, price, terms, conditions, and quality options they
elect to meet their respective needs;

* * *

(E} encourage cost-effactive and efficient access to informaticn regarding the operation
of the transmission and distribution systems of electric utilities in order (o promote both
effective customer choice of retail electric service and the development of performance
standards and targets for service quality for all consumers, including annval achievement
reports written in plain language;

(F) ensure that an electric utility’s transmissien and distsibution systems are available to
a customer-generator or owner of distributed generation, so that the customersgenerator
or owner can market and deliver the electricity it produces;

* * *

(H) ensure effective competition in the provision of retail electric service by avoiding
anticompetitive subsidies flowing from a noncompetitive retail electric service to a
competitive retail electric service or to a product or service other than retail electric
service, and vice versa, including by prohihiting the recovery of any generation-related
costs through distribution or transmission rates;

(I) ensure retail electric service consumers protection against unreasonable sales
practices, market deficiencies, and market power;’

.  ARGUMENT

A Duke’s Proposed MRC Does omply Wit tutory and Rule
Reguirements Governing Blending.

* In the Matter of the Application of Okic Edison Company, The Cleveland Electric Illuminating
Company, and The Toledo Edison Company for Approval of @ Market Rate Qffer to Conduct a
Compelitive Bidding Process for Siandard Service Qffer Electric Generation Supply,
Accounting Modifications Associated with Reconciliation Mechanism, and Tariffs for
Generation Service, Case Mo, 08-936-EL-8S0, Opinion and Order (Nov. 25, 2008).

* Revised Code § 4928.02.
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Duke’s proposed blending schedule cannot be approved at this time. Revised Code
§ 4928.142(D) requires an MRO to starf with & minimum five-year initial blending pt}riod:
The first application filed under this section by an electric distribution utility that, as of
July 31, 2008, directly owns, in whole or in part, operating electric generating facilities
that had been used and useful in this state shall require that a portion of that wtility’s
standard service offer load for the first five years of the market rate offer be competitively
bid under division (A} of this section as follows: ten per cent of the load in yeer ane, not
more than twenty per cent in year two, thirty per cent in year three, forty per cenit in year
four, and fifty per cent in year five. Consistent with those percentages, the commission
shall determine the actual percentages for each year of years one through five.
Similarly, Commission Rule 4901:1-35-03(2)(j) requires that the application state how the
Company would satisfy blending requirements for the first five years of the MRO.
It is undisputed that Duke owned operating electric generation facilities that had been
used and useful in Ohio on July 31, 2008, making it subject to the biending provision. (Tr. I,
p. 650). Duke has requested that the first year of its MRO be extended by five monthsic a 17
month period, so that the anniversary date would coincide with the June | PIM planning year.
Assumning the Commission accepts that proposal, the “first year” under Duke's plan would be
January 1, 2012 through May 31, 2013, Year two would be June 1, 2013 through May 31, 2014,
vear three would be June 1, 2014 through May 31, 2015, and so forth. According to R.C.
§ 4128.142(D), the applicable blending rates must be ten percent in the fivst year, not more than
twenty percent in the second year, thirty percent in the third year, forty percent in the fourth
year, and fifty percent in the fifth year. Duke’s application fails to comply with this. |
Despite the various testimonies that opine on the meaning or intent of the blending
provisions in R.C. § 4128.142(D) and (E), imterpretation of the statute is 2 question of law, Even
Duke agress. (Tr. 1, p. 60). The first place to look to determine the intent of the statube is its

own language. (Tr.T, p. 25). Words and phrases are to be read in context and construed
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according to the rules of grammar and common usage.® 1f a statute is ambiguous, determination
of the intent of the legislature may also consider the circumstances under which the statuts was
enacted, the legislative history and the administrative construction of the statute.”

There has been much debate in this case about whether the stated blending pemwmges
are fixed amounts or maximums, whether the Commission mey vary from them and, if so, when,
All of these questions are answered by the plain language of the statute and are ﬁthhet
illominated by the legislative history of § 4128.142. |

What became R.C. § 4128.142 was first introduced through Senate Bill 221, As
originally introduced and passed by the Senate as Sub, §.B. 221 on October 31, 2007, the bill
had no blending naql.ﬁrrz:nen’c.a The legislation was substantially revised when intmduéed into
the Honse. At that time a blending requirement was introduced that required the competitively
bid portion of the standard service offer to be “not less than ten per cent of the load in year one
and not less than twenty per cent in year two, thirty per cent in year three, forty per cent in year
four, and fifty per cent in year five. Consistent with those petcentages, the commission shall
determinc the actual percentages for cach year of years one through five.” This vcrsi@ of the
legislation would have established minimum blending percentages, i.¢., the competitively bid
prices had to be at leas? the stated percentages in each year. This explains the purpose of the
second sentence: the Commission would have had to set the specific percentages for &auh year,
as the statite would have only established minimums. Sub, 8.8. 221 also first mtmducael the

first version of what would become § 4928.142(E).

3 Revised Code. § 1.42.

? Revised Code. § 1.49(B), (C), (F).
P’httn:ffwww.legisiature.state.oh.ugfbiiis.cﬁn?lD=127 SB 221 PS.

? hitip/fwww.legislature,state.ch.us/bills.cfin?ID=127 SB_221 PH.
.
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The language of § 4928.142(D) would be changed several more times before it actually
became law. The 2008 budget bill, H.B. 562, made a major change to the blending requitesnent
when it abandoned the concept of minimum blending percentages and instead established fixed
blending percentages of ten to fifty percent in each of the first five years of an MRO; except
year two, where twenty percent bacame a maximum:

() The first application filed under this section by an electric distribution utilify that, as
of the-effective-date-of this-section July 31, 2008, directly owns, in whole or in part,
operating electric generating facilities that had been used and useful in this state shall
require that a portion of that utility's standard service offer load for the first five years of
the market rate offer be competitively bid under division (A) of this section as follows:
ten per cent of the load in year one ard, not fess more than twenty per cent in year iwo,
thirty per cent in year three, forty per cent in year four, and fifty per cent in year five.
Consistent with those percentages, the commission shall determine the actiral
percentages for each year of years one through five.'

The argument over whether the percentages in years three, four and five were intended to be
fixed percentages or maximums is settled by reviewing interim amendments to H.B. 362 that
were considered but rejected. The Senate attempted to add language to R.C, § 4928.{42(D) to
clarify that the stated percentages would be meximum amounts for each individual year:

(D) The first application filed under this seotion by an electric distribution ut:hty that, as
of the-effective-date-oF this-section July 31, 2008, directly owns, in whole or in part,
operating electric generating facilities that had been used and useful in this state shall
require that a portion of that utility's standard service offer load for the first five years of
the market rate offer be competitively bid under division {A) of this section as follows:
ten per cent of the load in year one and, not Jess more than twenty per cent in year two,
not more than thirty per cent in year three, net more than forty per cent in year four, and
not more than fifty per cent in year five. Consistent with those percentages, the
com:l'll]ission shall determine the actual percentages for each year of years one through
five.

However, the insertion of the words “not more then™ before each percentage was rejected by the

Conference Committee before the bill became law.

'°'nttp:ffwww.]egislatura.state.oh.us:'BillText]27)‘12? HB 362 _EN_ N.html.
" http:/Awww legislature.state,oh.us/Bi| Text127/127 HB 562 PS N.himl.
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What we can conclude from the plain language of the statute and its legislative history is
that an MRO application must use blending percentages of exactly ten percent in yeaf one, thirty
percent in year three, forty percent in year four and fifty percent in year five. The Commission
has discretion to set a blending percentage of up to a maximum of twenty percent in year two.

This brings us to R.C. § 4928.142(E), which provides a mechanism for the Commission
t0 adjust the blending percentages prospectively. Several controversies have been raised with
respect to the interpretation of § 4928.142(E), including the meaning of “beginning in the
second year of a blended price,” “notwithstanding any other requirement of this section,”
“prospectively,” and “to mitigate the effect of an abrupt or significant change.” Parties have
debated when the Commission can adjust the blending percentages, whether they may be
adjusted up or down, and for what reason. The plain language is clear that the Commission may
no! consider any adjustments to the blending schedule until the beginning of the second year of
klending, which under Duke’s proposal would be June 1, 2013.

There are numerous pointers to this result in the statute and legislative history. The first
is the plain language of the statute itself, “Beginning in the second year of a blendedprice” sets
a clear point at time when the consideration may begin, “Beginning” means “the point at which
something begins.”'? “In the second year” indicates that the point in time is in the future, not
now. Had the General Assembly intended for the Commission to have the ability to select a
different blending schedule than is established in § 4928.142(D) at the outset of an MRO, the
various amendments back and forth of the blending requirements in various versions of Sub.
8.B. 221 and H.B. 562 would make no sense. The General Assembly would have addressed that

directly in § 4928.142(D) by giving the Commission discretion to set any of the blending

12 hitp://www.merriam-webster.cotm,
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percentages 2t the outset, not to wait until the second year. The only year over which there is
any initial discretion is the second year (and then the discretion is limited to a range of zero to
twenty percent). Previous versions of tﬁe language had alternated betwesn making the blending
percentages minimums and maximums, but the General Assembly finally settled on language
that established fixed percentages for all but year two.

Grammatically, the placement of the phrase “[bjeginning in the second year” at the head
of the sentence indicates that it modifies the phrase “the commission may,” identifyirig the time
at which the Commission may act. It does not control when alterations would take effect. That
work is done by the word “prospectively.” Duke’s interpretation that the Commissioix may alter
the blending percentages today, to be effective beginning in the second year, would malca the
word “prospectively” superfluous. |

It is significant that § 4928,142(D) gives the Commission discretion over the blending
percentage for the second year at the outset, but not for any other year, This provision permits
the Commission to look forward one year, but no further, upen initial consideration of an MRO
application and allows it to siow the blending down if it foresees that a twenty percent blending
requirement would be inappropriate at that time. Beginning in the second year, the Commission
has authority to vary from the theretofore fixed thirty, forty and fifty percent blending rates in
years threg, four and five (and potentially extend it into years six through ten). The Commission
would have more current information about market conditions at that point in time in order to
malce a better decision. (Tr. V, p. 1076),

This concept is reinforced by the Commission’s own Rule 4901:1-35-11(C), which
requires an electric utility operating under an MRO with a blending period to file an annual

report. Among the many matters to be reported, the utility must address the rates it projects will

-10-
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be charged to customers under the continugtion of the plan, Specifically, “[tlhe projected
blended phase-in rates shall be compared in the annual report to the existing blended} phase-in
rates.”* This dovetails with R.C. § 4928.142(E) and explains how the Commission would
determine whether an abrupt or significant change in the blended rate is expected and provides
the Commission with an opportunity to make an adjustment,

Perhaps the most important language in § 4928.142(E) is the phrase “to mitigate any
effect of an abrupt of significant change in the slectric distribution utility’s standard gervice
offer price that would otherwise result in general or with respect to any rate group or rate
schedule but for such akeration.” This language establishes the purpose for which the
Commission may alter the percentages specified in § 4928.142(D). It requires an analysis of the
prices that would result from the percentages specified in § 4928.142(D). If the Commission
would find that continuing to follow the specified blending percentages would lead to “an abrupt
or significant change™ in the SSO price, then it may change the blending schedule prospectively
ta mitigate any effect of such change.

The word “mitigate” is also important. “Mitigate™ means “to cause to becomﬁ less
harsh,” or “to make less severe or painful.™"* So, the purpose of making any future change to
the pre-established blending schedule must be to reduce the amount of change in prices that
would otherwise result frem the existing blending schedule.

Even assuming that Duke and its supporters are correct that the Commission could
consider an alteration ta the blending schedule now (which it cannot), and assuring
theoretically that the blending percentages could be adjusted either up or down {an upward

adjustment to the blending rate would only mitigate a rate change if market rates declined

Y Rule 4901:1-35-1 KCXD.
' wrww.merriam-webster.com.

-11-
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relative to ESP rates, the opposite of the trend that Duke projects), and even assuming that
adjustments could be made either for the benefit of customers or Duke (all implications from the
context appearing that the concern was the effect of rates on customers), Duke has sfélf not
justified the blending schedule that it proposes in this case. GCHC will leave it to other parties
to debate these points for now, as it turns out they are all inrelevant under the circumstances,
The Commission should also decline to rule on that debate, as any opinion would be advisory
and unnecessary to reach the right result. Even resolving all doubt on those issues in Duke’s
favor, its own evidence defeats ifs request to accelerate the move to full market rates.

The premise of Duke’s attempt to accelerate blending to a 100% market rate aﬁer only
twenty-nine months is that market prices and its legacy ESP will converge in appmximamly
2014, thereby negating any further need for blending, That entire argument is inherently
illogical and completely at odds with the statutory language. Consider Duke’s evidaiime.

Duke witness Judah Rose offered projections of expected retail prices for electric
generation through 2014. No other witness in this case has offered any price projecti';ons.
GCHC is certainly not suggesting that Mr. Rose's projections should be accepted. Itfmust be
remembered that the same witness offered a virtually identical future price analysis iﬁ Case No.
08-920-EL-8S0 on behalf of Duke that predicted that market prices in 2001 would be higher
than the ESP prices then requested by Duke. (Tr. I, p. 149). Mr. Rose predicted thatmarket
prices in 2011 would be well above Duke’s ESP price right now. We all know how that
projection tumed out, which is largely why Duke finds itself today with retail generation prices
that are well above market rates. (Tr. 1, p. 150). For all we know, Mr, Rose’s pmjec’éiuns may
be equally wrong (in ither direction) with respect to 2014 prices. In any event, for purpos&c of

testing Duke’s hypothesis, let’s assume Mr. Rose is right this time.

S12-
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Mr. Rose projects that Duke’s legacy ESP price, including all existing riders that Duke
proposes to fold into the single Rider GEN rate will be 7.34 cents per kWh in 2012, 2013 and
2014, After extensive analysis, much the same as was done in Case No. 08-920-EL-880, Mr.
Rose projects comparable retail market prices of 5.82, 6.34 and 7.17 cents per kWh in 2012,
2013 and 2014, respectively, Using the prescribed ten pereent blending rate in year one and the
meximum twenty percent blending rate in year two, Mr. Rose projects blended MRO prices of
7.19 and 7.14 cents per kWh in 2012 and 2013, respectively. Mr. Rose did not projest a blended
price for 2014 using the prescribed thirty percent blending rate for year three, However, Duke
witness Wathen confirmed that blending the projected legacy ESP price and Mr. Rose’s
projected 2014 retail market price using thirty percent would yield a blended rate of 7.22 cents
per kWh. (Tr.III, p. 659). Using Mr. Rose’s projected market prices, the results woyld be a
decrease in year one from Duke’s legacy ESP price of 2%, a decrease in year two of (.1%, and
an increase in year three of 1.1%. (Tr. I11, p. 660).

For the Commission to alter the blending percentages from the fixed thirty percent in
year three, it would first have to find that an anticipated 1.1% increase m Duke’s SSO price that
would otherwise result from applying the thirty percent blending rate wonid be “am abrupt or
significant change.” R.C. § 4928.142(E}. Duke makes no effort to demonstrate that such a
small increase would be “abrapt or significant.” In fact, Mr. Wathen agreed that Duke’s past
rate increases in 2009, 2010 and 2011 of approximately 2% per year were not unreasonable and
that he “wouldn’t characterize it as abrupt or significant.” (Tr. Il, p. 653-55). 1f a 2% increase
in 2009, 2010 and 2011 was not “abrupt or significant,” a 1.1% rate change in 2014 iz not.

Remarkably, Duke is not contending that there would be an abrupt or significant change

in its S50 price absent its alteration proposzl. Instead, Duke contends that ire proposail would

-13-
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not allow an abrupt or significant change. But, that is not the statutory standard for aitering the
blending schedule. Any number of different blending propesals might result in no abrupt or
significant change in the resulting prices, but the prerequisite for modifying the pre-established
percentages is that the pre-established percentoges would result in an abrupt or significant price
change. Duke makes no pretense that they would. Hence, it has failed to establish the predicate
event necessary to request the Commission to alter the blending schedule. 1t is irrelevant
whether the Commission may congider altering the blending schedule at the outset {as opposed
to waiting until the second year of blending) or whether the Commission may alter the fixed
blending rates upward or downward. Accepting all of Doke’s testimony and projections as true,
the prerequisite for diverging from the statutory blending schedule has not been established.

Mr. Wathen contended on cross-examination that the “significant” event that would
justify a variance in favor of Duke was the predicted convergence of Duke’s legacy ESP price
and the retail market price. (Tr. IT, p. 623-25, 643). But the statute is not triggered by a
“significant event” (¢ven assuming the convergence of prices is of any significance), only 2
“sipnificant change” and, then, only a sipnificant change to the resulting blended pricie. The
evidence in this case is that, if Mr. Rose’s projections hold true, there would be no si@iﬁcant
difference between the blended price at thirty percent and a 100% percent market price. (Tr. I,
p- 149). In fact, it is this Jack of a difference between the two that Duke uses to argue in favor of
ending blending in year three. (Tr. [, p. 124). That makes no sense under § 4928.142(E).

Even if it could do 50, 2 decision now to allow Duke to go to 100% market pricing in
year three would not be prudent. Duke contends that once the Commission allows 100% market
pricing, it cannot go back. (1. L, pp. 142-43, 152). Duke even contends that the Conimission

cannot retreat from any given blending percentage, even one less than 100%, once it has been

.14 .
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approved. (Tr. 1, p. 145). At the same time, Duke makes no forecast of prices past 2.614 (Tt}
p. 125), although it expects the trend iu prices to continue upwards after 2014. (Tr. L p. 140).
While, by definition, there would be no significant difference between blending according to the
statuiory schedule and 100% market pricing while the prices remain close (Tr. I, pp. 124, 148),
there could be sigrificant differences if the prices do not remain converged. That is the very
reason why the Company must wait until evidence is available that the statutorily mandated
fixed blending percentages will result in an “abrupt or significant” change in price. |

Duke’s desire to go to a 100% market rate in ysar three is not because blending would no
longer be relevant. Nor is it out of alirnism for customers to give them lower rates.'sj Duke has
stated its intent to transfer its generation assets out of the regulated company and to take
advantage of higher market prices in the future and not be restricted to the legacy ESP price.
(Tr. 1, p. 26; Tr. I11, p. 631). Duke’s testimony plainly states that it objects to the ESP price
because, when the market price is below the ESP price, Duke is vulnerable to shopping and,
when the market price is above the ESP price, it cannot raise its rates to take advantage of the
increase. To be realistic, Duke is not hampered by an inability to lower its prices to meet the
market. First, it could have, but has not, proposed lowering its rates. It claims it met resistance
when it suggestad doing that in the past (Tr. 1, p. 68; Tr. 111, p. 632), but Duke has not
adequately explained why it did not pursue that further. The cnly parties that would logically

object to Duke lowering its rates would be competitive suppliers who can use Duke’s rates a5

'* Duke’s customers have the ability to shop if market rates are below ESP rates. Late in the
hearing, Duke raised the point that PIPP customers, are not eligible to shop to a CRES, asserting
that the right to shop does not benefit them, but lower Duke rates would. (Tr. V, pp. 960-61).
This is a red herring, as PIPP customers do not pay the actual amount of their energy bills.
Instead, they pay a percentage of their income, which is the same, regardless of the retail rates
that Duke charges. The other examples, customers with arrearages of certain amounts or
duration, are only precluded from shopping because they did not pay their bill, a restriction that
Duke has itself imposed by tariff.
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unbrellas to price under. In any event, Duke has been selling its excess generation s¢rvice at
market prices. (Tr. II, p. 388; Tr. III, p. 627; Tr. IV, p. 777). Having several options to adapt to
low market prices (lowering its own rates, selling into the whalesale market, and sel]ing power
ta its own affiliate (Tr. IV, p. 780)), it is apparent that the reason for Duke’s market rate
proposal 1s its desire to follow the market price upwards when prices exceed its 103&05' ESp
price. (Tr. IV, pp. 747-48, 778, 793-94). And that is exactly why consumers need the protection
of the statute blending schedule in § 4928.142(D). 7

B.  Cost Adjustmenis Pursuant to § 4923.142(D).

Tn the event the Commission approves Duke’s proposal to go to full market pricing in 29
months (which it should not), Duke proposes to freeze Rider GEN and not meke the quarterly
adjustments described in R.C. §4928.142(D), (Tr. Il, p. 592). While Duke is free to:forgo
increases in rates due to changes in costs, its proposal would also remove the &mﬁsion’s
authority to make downward adjustments if costs o down. (Tr. 1, p. 66). Duke may be willing
to “make & bet” with the Commission on where future cost adjustments might go during the 29
month period {Tr. I}, p. 668), but the Commission should be more circumspect. For exampls, if
Duke incorporates 4™ Quarter 2011 PTC-FPP and PTC-AAC costs into the base gensration rate,
the amounts for that quarter may not be representative of average costs over a longer term. (Tr.
IV, p. 810). The Commission shauld rot gamble, certainly not without requiring Duke to
divulge all information that is has about future costs that would otherwise flow ﬂlrough the

adjustments so that Duke is not acting on superior information not available to others:

C. All Riders That Collect Costs of Obtaining Geperation Serviee Must Be
Fullv Bypassable. :

Duke proposes a number of riders in this case. With the exception of two transmission

riders, BTR and RTO, all of Duke's proposed riders involve the recovery of costs associated
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with generation costs. These include Riders GEN, MRO, SCR, AERR, UE-GEN and RECON.
In addition, if Duke's proposal to shorten the blending period to 29 months is not accppﬁed
(which it should not be), Dukg proposes Riders FPP and EIR to recover adjustmentsfo the
legacy ESP price permitted under R.C. § 4928.142(D). All of these riders are proposed ta be
fully by-passable except for Rider RECON and Rider SCR on certain conditions.
State energy policy set forth in R.C. § 4928.02 specifically addresses cross~su:bsidization
of regulated and non-regulated services. Tt is the policy of the state to:
Ensure effective competition in the provision of retail electric service by avoiding
anticompetitive subgidies flowing from a noncompetitive retail electric service to a
competitive retail electric service or to a product or service other than retail electric
service, and vic.e. versa, including blf pfohibiﬁn% }hc recovery of any generation-related
costs through distribution or transmission rates; -
This prohibits public utilities from using revenues from competitive generation service
components to subsidize the cost of providing noncompetitive distribution service, or vice
versa!” All generation-related charges shauld be avoidable by shopping customers. .
Proposed Rider RECON would direcily violate this state pelicy. Rider RECON is a true-
up mechanism to recover or return any remaining balances in two legacy generation service
riders that are currently bypassable. (Tr. IIL, p. 611). Rider RECON would recover costs of
providing generaticn service from Duke distribution customers that do not take genm‘ﬁtion
service from Duke. (Tr. 1, p. 74). Accordingly, to avoid cross-subsidization, Rider RECON
must be fully by-passable. (Tr. V1, p. 1136).

The Company proposes a cost recovery true-up reconciliation mechanism (Rider SCR),

designed primarily to reconcile the difference due to rate design between what is paid 1o

" Revised Code § 4928.02(H).
" Migden-Ostrander v. Pub. Util. Comne., 102 Ohio $t.3d 451, 2004-Ohio-3924, 812 N.E.2d
955,49 & Elyria, supra, 1] 47-58.
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suppliers who participate in the competitive auction and what is collecied from Dukc?SSO
customers. In addition, the Company proposes that Rider SCR be used to recover certain
incremental expenses associated with the implementation of the CBP, including the independent
third party and any consultant hired by the Commission, The Company proposes that Rider
SCR become unavoidable if it exceeds five percent of the S80 generation rates.

The Company argues that, if customers are allowed to shop and avoid such charges,
there would be a shrinking pool of customers from which to recover such cost. While this may
be theoretically possible, it is doubtful that it would ever oceur, particularly if blending
progresses at the statutory pace and not Duke’s accelerated schedule. (Duke Ex. 14, p. 20).
Nevertheless, this risk does not justify recovering generation supply costs from shopping
customets. All aspects of Rider SCR relate to generation, Thus, the Commission should find
that Rider SCR should be avoidable for all customers who shop.

In addition to Ohio’s energy policy, Duke’s corporate seperation plan prohibits subsidiss
between its regulated business and non-regulated business, (Tr. 1V, p. 733). This medns that the
distribution business cannot subsidize the generation business. (Id.). Duke has not offered any
means of reconciling its request to make Rider SCR conditionally bypassable with theé clear
terms of its own corporate separation policy. (Tr. 1V, pp. 742-43). Any provisions in ;Rider
SCR attributable to acquiring generation service should be fufly by-passabte. (Tr. V1, 'p. 1139).

At the very least, as suggested by Wal-Mart/Sam’s witness Chriss with respectta Rider
RECON, any recovery of Rider SCR from shopping customers should be limited to thpse who
took gensration supply from the Company during the time that the costs to be recoverad in the

SCR were incurred. (Wal-Mart/Sam’s Ex. 1, p. 9). The Commission should prehibit Buke from
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assessing Rider SCR. on any customer who lefi Duke S80 service before the quarter in which
the rider would become non-bypassable.

If the Commission does entertain a scenario where Rider SCR could become non-
bypassable, Mr. Wathen described a process whereby Duke would make application to the
Commission to declare Rider SCR. non-bypassable. (Tr. II1, pp. 595-96). However, the tariff
pages proposed by the Company do not contain any such procedure. The proposed tariff would
render Rider SCR automatically non-bypassable if the 5% condition was met. (Tr. lH, Pp. 699-
700). Duke should be required to amend the proposed tariff to require it to apply to the
Commission for approval before making the rider non-bypassable.

D. The Commisgion Should Not Approve Riders BTR and RTO As Proposed.

Duke proposes to eliminate current Rider TCR and replace it with two new transmission
riders, Rider TRO and Rider BTR. Currently, Rider TCR recovers MISO transmission costs and
is bypassable. However, CRES providers are independently billed the same TCR charges, so it
is, in effect, non-bypassable because all customers incur these costs, either directly through
Duke or indirectly through their CRES provider. In its new proposal, Duke wouid divide
transmission costs into two categories. Duke proposes that non-usage sensitive costs, including
NITS, would go into Rider BTR and be non-bypassable. (Tr. III, p. 598). Rider RTO would
include usage sensitive costs and be bypassable.

The Commission should not approve the manner in which Duke proposes that the
amounts of Riders BTR and TCR would be established. As is described in Duke’s application
and various testimonies, Duke decided to withdraw from MISO and join PJM effective January
1, 2012, The exact cost of this RTO change is still unknown and is subject to great uﬁcertainty,

but the amounts af stake ate significant. (Tr. I, p. 467, 471). It is not clear when, how, or by

-19.
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whom the costs to withdraw from MISO and join PJM will be established. Duke says it will
negotiate with MISO 10 establish an exit fee and its responsibility for RTEP costs incirred while
it was a transmission owning member of MISO. However, the resofution of those issiies may
have to be resolved through litigation either at FERC or elsewhere. It is further unclear to what
degree a resolution between Duke and MISO will be incorporated into MISO tariff charges or
whether there would be a financial settlement outside of a tariff. (Tv. IIL, p. 675).

Duke states that it is not seeking a prudence review of its MISO exit fees, MISO MTEP
costs, PIM entrance fess, or PIM RTEP fees in fhis proceeding (Tr. 111, p, 644). But what 1t is
proposing would actually remove any role of the Commission in approving the recoverability of
those costs in gny proceeding. Duke proposes that any FERC approved RTO costs wﬁuid
automatically flow through one of its two new transmission riders. (Tz. Il p. 644-46) The
proposed tariff page for Rider RTO was developed by red-lining existing Rider TCR, which
currently only allows transmission costs that have been approved both by FERC and this
Commission. Duke’s proposal would strike the language requiring approval by this
Commission and FERC to only provide for FERC approval of those costs. (Tr. IIL, pp. 678-78,
701). Similarly, the proposed tariff page for new Rider BTR would only require FERLC approval
of the cosis to be flowed through that rider. (/d) |

GCHC is not requesting that the Commission conduct & prudence review of RTO costs in
this proceeding, which would be premature. But GCHC believes the Commission should reject
Duke’s proposed tariff language because it would potentially foreclose any prudence review by
the Commission in some other proceeding. GCHC recognizes that there are jurisdicﬁpna}

questions regarding the scope of the Commission’s authority to review transmission costs.
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However, this is not the proceeding in which to resolve those issues. Duke’s proposed tariff
would conclusively resclve them.

E.  IheProposed Rate Design Should Be Modified

Commission Rule 4901:1-35-03(B)(2)(i) requires Duke to explain the rate sructure and
methodology that it has chosen to convert bid prices to retail rates. In addition, the palicy of the

state, as codified in § 4928.02(B), requires the Commission to ensure the availability of

unbundled and comparable retaif electric service that provides customers with the supplier,
price, terms, conditions, and quality options they elect to meet their respective needs.’ Nothing

in § 4928.142 diminishes the Commission's existing authority over rate design or dutj' to ensure

the availability of reasonably priced electric service,

With regard to the generation rate design proposed in the MRO application, Duke has
proposed teriffs for the competitively bid portion of the price that are based solely on per
kilowatt hour (kWh) charges, as opposed to the existing tariffs which include demanii charges.
This change would canse high load factor customers to Jose the relative price advantage that
they currently have relative to low load customers. (Tr. 1, p. 566). Duke has not demonstrated

that its proposed raie design advances the state policies enumerated in § 4928.02, so the

proposed rate design should not be adopted and approved by the Commission, The Commission
should accept Kroger's request that the rate design include demand charges, rather than bill all
charges as energy. (Kroger Ex. 1, pp. 12-17). |

Duke proposes to allocate the capacity portion of the auction price to diﬁ‘emnﬁ customer
classes on the basis of peak demand. The rate conversion process proposed by the Company to

derive its retail rate is not an appropriate method to use because it is inconsistent withi the rate

221-
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conversion process used in Duke’s ESP rates. The Company proposes to allocate capacity costs
from the CBP auction prices using the 4 CP method. However, Duke’s current ESP mites
allocate capacity costs among customer classes using the 12 CP method. (Tr. IIL pp. :577, 582).
Duke witness Bailey testified that the 12 CP method passed FERC Test C for rate design and is
consistent with how current Duke rates are calculated. (Tr. IIL, pp. 577-78). Duke should also
use the 12 CP method to convert auction prices to retail rates.

F. There Are Concerns Whether An MRO Is Appropriate At This Time.

Section 4928.142(A)(1) requires that an MRO be determined through a CBP that
provides for afl of the following: an open, fair, and transparent competitive solicitatiop; aclear
product definition; standardized bid evaluation criteria; oversight by an independent third party;
and evaluation of submitted bids prior to selection of the least-cost bid winner or winuers.

As stated at the outset, before approving an MRO, the Comumission should sngure that it
is consistent with state energy policy. Among those policies are to ensure effective competition
and to protect consumers against market deficiencies and market power. The policies specified
in § 4928.02 are more than mere statements of general policy objectives. Section 4928.06(A)
imposes on the Commission a specific duty to “ensure the policy specified in section 4928.02 of
the Revised Code is effectuated.” The Ohio Supreme Court has held that the Ccmmiésion may

not approve a rate plan which violates the policy provisions of § 4928.02."° Acoordingly, an
eleciric utility can only be deemed to have met the statutory requirements of § 4928.142(A) 1o

the extent that its proposed MRO is consistent with the policies set forth in § 4928.02. Among

these critical policies are the requirements to ensure the availability of reasonably priced retail

"8 Ebyria Foundry Co. v. Pub. Util. Comum., 114 Ohio St. 3d 305, 2007-Ohio-4164.
iy iy
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electric service; ensure diversity of supplicrs; and protect customers against unreasongble sales
practices, market deficiencies, and market power.

1. Open, fair, and transparent competitive solicitation -
§ 4928.142(A)(1)(a).

The Commission must assure itself that the proposed reverse auction is an “oﬁ_en. fair
and transparent competitive solicitation,” and would result in the least-cost rate for consumers.
Duke must demonstrate that the reverse auction format that it has proposed is the superior
format to result in the lowest and best possible prices for consumers. Duke has offuéd no
evidence of the level of participation that would be expected in such an auction. With all due
respect to the results of the FirstEnergy auctions, which Duke has repeatedly referred to and
assumed would be repeated in Duke’s market, FirstEnergy is in a differeni market altpgether.
The proximity of non-Duke generation assets is different. The cost of transmission into the
market is different. And, the capacity that is already committed to serving FirstEner@’s
customer load is not available to bid in the Duke auction.

The Commission should ensure that the Company has adequately demonstrated that its
market is truly competitive. Ard, the Commission should be sure that Duke and its affiliate,
Duke Energy Retail Sales (“DERS™) cannot unduly influence the market clearing price by virtue
of Duke’s concentration of generation ownership. If Duke has market power and the ability to
control pricing, the auction result would not be a fair price that reflects effective competition.

As the basis for its contention that its market is competitive, Duke relies uponjthe
statistic that approximately 60% of its wired customer load has elected to take generation service
from a CRES supplier and that there ere currently 13 CRES suppliers active in its market area.
Duke Ex. 2, p. 8; Tr. I, pp. 232). When explored more closely, the 60% switching statistic is

less impressive. The switching that has occurred is due to Duke’s ESP price being set too high
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in refation to current market conditions. (Tr. |, pp. 71-72). Most of Duke’s competitive loss has
been to its own affiliate, DERS. Of the approximately 60% of Duke’s retail load thathas
switched suppliers, approximately 60% has switched to DERS. (1r. 11, pp. 358, 381, ﬁ‘r. IV, p.
776). Duke has bilateral supply agreements with DERS (Tr. II, p. 382), although it did not
disclose their magnitude. That may mean as little as 24% of Duke’s wired load is served by
independent, unaffiliated CRES providers." |

Consider the scenario that could occur if Duke’s proposal to go to 100% market rates in
three years would be approved. It would be necessary to sccure generation supply for 80% of
Duke’s customer load in a single auction. {Application, Attachment B). Thereisno qvidence in
this record that there is sufficient non-Duke generation supply available and willing to meet that
supply requirement at prevailing market prices. Under the rules of the proposed reverse auction,
the auction stops when all of the tranches up for bid in the auction are not fully subscribed at the
same price. (Application, Attachment C, p. 18). Duke proposes to offer three products of
varions contract lengths at auction in 2013 for delivery in 2014 in tranches of 26% to 27% of its
total load for each. Considering that as little as 24% of Duke’s total load may be being supplied
presently by independent peneration, it is speculative that even one of the products offered for
auction could be fully subscribed without participation by Duke generation. It is highly doubtful
that any two of the producis could be fully subscribed, and virtually certain that they could not
all be fully subscribed without substantial participation by Duke (or whomever owns those
assets if they are transferred pursuant to the application Duke has forewamed is coming). The

import of all of this is that, under the auction format proposed by Duke, it may have the market

" In point of fact, Duke has nat demonstrated that the 24% of its customer load thet does not
take service from Duke or DERS is actually supplied by non-Duke generation, only that the
CRES provider serving thase customers is not DERS. Those independent CRES providers
could be obtaining some generation supply from Duke through the M1SO market.
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power to artificially stop the auction early, thereby securing a higher clearing price than would
occur under competitive conditions.

Duke’s effort to persuade the Commission in its Application that it and ite affiliate do not
have market power is based on two facts: that DERS has only recently acguired more than a
nominal porticn of the retail market, and that the Company has an approved corporate separation
plan. (Application, p. 16). Neither assertion provides much comfort in the context in which
market power is relevant here. Duke considers its legacy generation assets to be a non-regulated
business (Tr. I1, p. 356). While it has “functionally” separated the generation businesg from the
regulated distribution business, the same management operates the generation business and the
DERS CRES business. (Tr. 11, p. 356, 380-81; Tr. IV, pp. 769-70). The Duke corporate
separation plan does not address business relationships between the generation side of Duke’s
business and DERS. (Tr, IV, p. 740). Duke and DERS have entered into bilateral supply
contracts that they consider secret and the terms of which remain undisclosed, (Tr. I, p. 381-84,
417-24). The bidding rules dc not prohibit the Duke generation business and DERS from
affiliating with each other in the auction as long as it is disclosed.”

A reverse auction format allows a bidder holding a significant concenteation of the
generation to strategically withhold some of its generation to ensure a higher price. (Tr. L p.
195; Tr. 11, pp. 402-04). The state of the record in this proceeding demonsirates a high risk of a
significant concentration of generation available for bidding under the control of Duke:.

Therefore, the Commission should carefully consider whether the reverse auction format will

* The communications protocols would treat Duke’s merchant gencration business as a separate
affiliate, such that Duke personnel working on the aucticn process could not share information
with the generation side of the business, but nothing prevents the generation business and the
retail business from sharing information. {Application, Attachmem E, p. 2, § 3.1).
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protect customers from the potential of Duke to exercise market power and provide for an open,

fair, and transparent competitive solicitation pursuant to § 4928.142(A)(1).

2, Clear product definition - § 4928.142(AX1Xb)

According to the application, the product is designed 1o be a full requirements SSO
supply which will be provided for g specified term by the winning bidders. Thus, the-product
includes all energy and capacity, resource adequacy requirements, 1.e., capacity agsociated with
planning reserve requirement, transmission service, and ancillary services.

in the FirstEnergy MRO case, the Commission found that a slice-of-system approach did
not provide the required clear product definition. The design proposed by Duke is substantially
similar. It requires bidders to bid on a product and to assume the obligation to do whatever it
takes to supply Duke’s retail load, subject to whatever requirements PJIM might put is place.
Potential bidders will bid on tranches defined as load-following, but the quantities of power they
will have 1o provide are largely undefined and unpredictable. While each tranche is nominally
one percent of SSO load, the actual amount of power a successful bidder will have to provide
may vary widely. The Commission should carefully compare the approach taken by Duke to
what it rejected in the FirstEnergy MRO to ensure that the statutory standard is satisﬁéd.

One of Duke’s justifications for proposing an MRO instead of an ESP ig that if finds it
unreasanable for the Company i bear the standby risk of potentially having to serve ¢ustomners
who decide to switch to & CRES supplier and return to $SO service. Because Duke currently
supplies only about 40% of its wired load under its ESP rates, there is a wide range of possible
demand that bidders could have to service if shoppers returned to $8O service. Duke’s “slice-
of-systetn” approach to the auction shifts that standby risk to third-party bidders, who would

assume the same uncertainty and risk that Duke wishes to aveid. (Tr. 11, pp. 229-30, 390-92; Tr,
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IV, p. 779-80). This is a risk that the market would have to quantify (Tr. I, p. 37), which would
undoubtedly be embecded into the auction price. (Tr. IL, pp. 231, 392). |
3 Alternative Procurement Options

Commission Rule 4901:1-35-03(B)(2)(m) requires an applicant to discuss gellm-aﬁon
service procurement opticns that were considered in development of the CBP plan, facluding but
not limited to, portfolio approaches, staggered procurement, forward procurement, elsctric
utility participation in day-ahead and/or real-time balancing markets, and spot market purchases
and sales. Duke’s application really only discusses the alternative of a sealed bid anction as
contrasted with the descending clock auction, Duke gave short shrift to active portfolie
management and RFPs, conctuding with no analysis that the former approach was ingansistent
with the General Assembly’s intent and the latter did not have the benefits of the aucﬁon
process. (Application, p. 29). Clearly, the Commission wanted applicants to consider all
alternatives, specifically identifying active portfalio management as an alternative to consider.
By summarily dismissing that process based on its view of legislative intent flies in the face of
the Cominission’s own assessment of that intent in promulgating its rules. By not evén
considering active portfolio management, Duke has not established that its CBP wou}d achieve
the Jowest and best price for consumers. Nor has Duke analyzad the altermnative of ob:ﬁa'ming
blocks of wholesale power in fixed load quantities, rather than full requirements scrvipe, which
would remove significant quantitative supply risk from bidders.

FirstEnergy did not demonstrate that its proposal was superior to making for‘:siard
purchases of a clearly defined quantity and flowing through, via a reconciliation adjustment, the
net result of any short-term power purchases and sales needed to match load. The Coﬁlmission

should carefully assess what, if anything, is different about Duke’s approach. As 2 result, the
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Commission should closely consider whether Duke has analyzed all reasonable alternative
methods of obtaining generation supply.
IV. CONCLUSION

Duke’s plan to acoelerate the blending period and go to 100% market rates in;29 months
should be rejected. Duke’s attempt to make any generation cost riders non-bypassable should be
rejected. Duke’s attempt to evade Commission review of any MISO exit or MTEP fees, or
duplicate PIM rezlignment or RTEP fees should be rejected. Duke’s rates design shéuld be
modified to incorporate demand charges.

In addition, the Commission should conduct a thorough analysis of competitive
conditions, the impact on competition of the switch from MISO tc PJM, Duke’s market power
over generation facilities, whether the slice-of-system auction approach provides & cfear product
definition, and alternative procurement systems before approving the reverse auction concept or
an MRO. The Commission should carefully compare Duke's MRO application to the
FirstEnergy application that was not approved to determine if Duke’s plan suffers from any of
the same defects.

Respectfully submitted,
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