@ acclaim

ENERGY ADVISORS

January 19, 2011

The Public Utilities Commission of Ohio
Docketing Division

13" Floor

180 East Broad Street

Columbus, Ohto 43215-3793

Re:  Application for Natural Gas Broker License

To Whom It May Concern:

Please find enclosed one original and ten copies of the application package for Acclaim Energy,

Ltd.

Contact me at any time should youn have any questions in regards to the application package.

Thank you for your assistance.

Sir;?,

' MZM Va
f;

Richard L. Zdlwikewicz

Director, Principal Consultant
Acclaim Energy Advisors
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CERTIFICATION APPLICATION
COM_ETITIVE RETAILNATURAL GAS BROKE‘RSIA GREGATORS 1

B e

Please type or print all required information. Identify all atachments with an exhibit label and title (Exantple: Exhibit
A-16 - Company History). All atlachments should bear the legal name of the Applicant. Applicants should file completed

applications and all related correspondence with the Public Utilities Commission of Ohio, Docketing Division, 13™ Floor,
180 East Broad Street, Columbus, Ohio 43215-3793,

A-2

e, FUP e

This PDF ferm is designed so that you may directly input information onio the form. You mx;y alsoldownlnad the ﬂmn by
savimg it to your local disk, ‘ .

Applicant intends to be certified as: (check all that apply)
I:llletail Natural Gas Aggregator Rstail Natural Gas Broker

Applicant information:
ACCLAIM ENERGY, LTD

Legal Name
Address 1221 LAMAR STREET, SUTE 510, HOUSTON, TEXAS 77010 .
Telephone No. 713-524-0310 Web site Address muwAEGLNPENERﬁYm

Applicant information under which applicant will do business in Ohio:

ACCLAIM ENERGY ADVISORS

|
Name : :
Address 8044 Montgomery Road, Suita 700, Cincinnati, Ohio 45236 =~ . i
Web site Address WWW ACCLAIMENERGY.COM Telephone No.  513-792-2784|

List all names under which the applicant does business in North America:

ACCLAIM ENERGY ADVISORS ACGLAIM ENERGY MANAGEMENT, LLC
AGCCLAIM ENERGY, LTD . LEGACY ENERGY SOLUTIONS | .
LEGACY CMS, LTD ' - BT

Contact person for regulatory or emergency matters:
Name  RICHARD L. ZDUNKEWICZ ' ‘ Title DIRECTOR-

Business Address 1221 LAMAR STREET, SUHTE 610, HOUSTON, TEXAS 77010

Telephone No. 713-344-0267 Fax No, 713524-0310 - Emai) Address

{CRNGS Broker/Aggregator -Version 1.07) Page | of 7
180 East Broad Street + Columbus, OH 43215-3793 « (614) 466-3016 = www.PUCO.ohio.gov
The Public Utilities Commission of Ohie is an Equal Opportunity Employer and Service Provider
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A-8

o

A-10

A-11

Contact person for Commission Staff use in investigating customer complaints:
Name RICHARD L. ZDUNKEWICZ Title DIRECTOR : 1
|

Business address 1221 LAMAR STREET, SUITE 510, HOUSTON, TEXAS 77010

Telephone No. 7 13-344-0297 Fax No. 713-524-0310 Email Address

Applicant's address and toll-free number for customer service and complaints

Customer service address 1221 LAMAR STREET, SUITE 510, HOUSTON, TEXAS 77010

Toll-Free Telephone No, 888-453-7674 Fax No. 713-524-0310 Email Address :ué! , McESgy LA ARG 0OH

Pravide “Proof of an Ohio Office and Employce,” in accordance with Section 4929.22 of the Ohio
Revised Code, by listing name, Ohio office address, telephone number, and Web site address of the
designated Ohio Employee

Name  DEBIFRAZIER Title  REPRESENTATIVE | . -
Business address 8044 Montgomery Road, Sulte 700, Cincinnati, Ohio 45236 R R
Telephone No. 513-792-2754 Fax Np. 866-586-1669 Email Address debﬂrﬂbtéqmailm o

Applicant's federal employer identification number 320072114 - l 3

Applicant’s form of ownership: (Check one)

[ sole Proprictorship Partnership
[ Limited Liability Partnership (LLP) [ Limited Liability Company (LLC)
D Caorporation |:| Other L [

(Check all that apply) Identify each natural gas company service area in which the applicant is
currently providing service or intends to provide service, including identification of each customer
class that the applicant is currently serving or intends to serve, for example: residential, small

commercial, and/or large commercial/industrial (mercantile) customers. (A mercantile customer, as defined
in Section 4929.01(L)}(1) of the Ohio Revised Code, means a cusiomer that consumes, other than for residential use, more
than 500,000 cubic feet of natural gas per year at a single location within the state or consumes natural gas, other than for
residential use, as part of an undertaking having more than three locations within or omside of this state. In accordance with
Section 4929.01(LY2) of the Ohio Revised Code, *“Mercantile customer” excludes a not-for-profit customer that consumes,
other than for residential use, more than 500,000 cubic feet of natural gas per year at a single location within this state or
consumes natural gas, other than for residential use, as part of an undertaking having more than three locations within or
outside this state that has filed the necessary declaration with the Public Utilities Commission,)

{CRNGS Broker/Aggrepgator -Version 1.07) Page2of 7



‘rge‘ Commercial / Tndustrial

Vectren Energy Delivery of Ohio kaidential Smnll Commercial rgl: Commercial / Indusfﬁal A

A-12 If applicant or an affiliated interest previously participated in any of Ohio’s Natural Gas Choice
Programs, for each service area and customer class, provide approximate start date(s) and/or end
date(s) that the applicant began delivering and/or ended services.

TS

DColumbia Gas of Ohio

DSmall Commercial Beginning Date of Service End Date

R e

Industrial Beginning Date of Service End Date

Eh)ominion East Ohio

Gl

[ ] smat Commercial

o
I:] Industrial

Beginning Date of Service

e

Beginning Date of Service End Date

Buke Energy Ohio

[ ]small Commercisl  Beginning Date of Service End Date

End Date

End Date -

Industrial Beginning Date of Service End Date

. A-13 If not currently participating in any of Ohio’s four Natural Gas Choice Programs, provide the
approximate start date that the applicant proposes to begin delivering services:

(CRNGS Broker/Aggregator -Version 1.607) Page 3 of 7



Dominion East Ohio Intended Start Date 030172011

REREE HF

v | Vectren Energy Delivery of Ohio Intended Start Date  03/01/20M1 "

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED.

A-14 Exhibit A-14 "Principal Officers, Directors & Partners," provide the names, titles, addresses and

A-15

A-16

A-17

A-18

B-1

B-2

B-3

B-4

telephone numbers of the applicant’s principal officers, directors, partners, or other similar officials.

Exhibit A-15 "Corporate Structure," provide a description of the applicant’s corporate structure,
including a graphical depiction of such structure, and a list of all affiliate and subsidiary companies that
supply retail or wholesale natural gas or electricity to customers in North America.

Exhibit A-16 "Company History," provide a concise description of the applicant’s company history
and principal business interests.

Exhibit A-17 "Articles of Incorporation and Bvlaws," if applicable, provide the articles of
incorporation filed with the state or jurisdiction in which the applicant is incorporated and any
amendments thereto.

Exhibit A-18 "Secretary of State,” provide evidence that the applicant is currently registered with the
Ohio Secretary of the State.

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED

Exhibit B-1 “Jurisdictions of Operation,” provide a current list of all jurisdictions in which the
applicant or any affiliated interest of the applicant is, at the date of filing the application, certified,
licensed, registered, or otherwise authorized to provide retail natural gas service, or retail/wholesale
electric services.

Exhibit B-2 "Experience & Plans,” provide a current description of the applicant’s experience and
plan for contracting with customers, providing contracted services, providing billing statements, and
responding to customer inquiries and complaints in accordance with Commission rules adopted pursuant
to Section 4929.22 of the Revised Code and contained in Chapter 4901;1-29 of the Ohio Administrative
Code.

Exhibit B-3 "Summary of Experience,” provide a concise and current summary of the applicant’s
experience in providing the service(s) for which it is seeking to be certified to provide (e.g., number
and types of customers served, utility service areas, volume of gas supplied, etc.).

Exhibit B-4 "Disclosure of Liabilities and Investigations," provide a description of all existing,
pending or past rulings, judgments, contingent liabilities, revocations of authority, regulatory
investigations, or any other matier that could adversely impact the applicant’s financial or operational

(CRNGS Broker/Aggregator -Version 9.05) Page4 of 7



B-5

B-6

status or ability to provide the services it is seeking to be certified to provide.

Exhibit B-5 "Disclosure_of Consumer Protection Violations,” disclose whether the applicant,
aftiliate, predecessor of the applicant, or any principal officer of the applicant has been convicted or held
liable for fraud or for violation of any consumer protection or antitrust laws within-the past five years.

] No [OYes

If Yes, provide a separate attachment labeled as Exhibit B-5 "Disclosure of Consumer Protection
Yiolations,” detailing such violatien(s) and providing all relevant documents.

Exhibit B-6 ""Disclosure of Certification Denial, Curtailment, Suspension, or Revocation,” disclose
whether the applicant or a predecessor of the applicant has had any certification, license, or application

to provide retail natural gas or retail/fwholesale electric service denied, curtailed, suspended, or revoked,
or whether the applicant or predecessor has been terminated from any of Ohio’s Natural Gas Choice
programs, or been in default for failure to deliver natural gas.

No [Yes

K Yes, provide a separate attachment, labeled as Exhibit B-6 "Disclosure of Certification Denial,
Curtailment, Suspension, or Revocation,” detailing such action(s) and providing all relevant documents.

SECTION C

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED

Exhibit C-1 “Annual Reports,” provide the two most recent Annual Reports to Shareholders. If
applicant does not have annual reports, the applicant should provide similar information, labeled as
Exhibit C-1, or indicate that Exhibit C-1 is not applicable and why.

Exhibit C-2 “SEC Filings,” provide the most recent 10-K/8-K Filings with the SEC. If applicant does
not have such filings, it may submit those of its parent company. If the applicant does not have such
filings, then the applicant may indicate in Exhibit C-2 whether the applicant is not required to file with
the SEC and why.

Exhibit C-3 “Financial Statements,” provide copies of the applicant’s two most recent years of
audited financial statements (balance sheet, income statement, and cash flow statement). If audited
financial statements are not available, provide officer-certified financial statements. If the applicant has
not been in business long enough to satisfy this requirement, it shall file audited or officer-certified
financial statements covering the life of the business.

Exhibit C-4 “Financial Arrangements,” provide copies of the applicant's current financial
arrangements o conduct competitive retail natural gas service (CRNGS) as a business activity (e.g.,
guarantees, bank commitments, contractual arrangements, credit agreements, etc.)

Exhibit C-5 “Forecasted Financial Statements,” provide two years of forecasted financial statements
(balance sheet, income statement, and cash flow statement) for the applicant’s CRNGS operation, along
with a list of assumptions, and the name, address, email address, and telephone number of the preparer.

(CRNGS Broker/Aggregator -Version 1.07) Page Sof 7



C-6

C-7

C-8

D-1

Exhibit C-6 “Credit Rating,” provide a statemeni disclosing the applicant’s current credit rating as
reported by two of the following organizations: Duff & Phelps, Dun and Bradstreet Information
Services, Fitch IBCA, Moody’s Investors Service, Standard & Poors, or a similar organization. In
instances where an applicant does not have its own credit ratings, it may substitute the credit ratings of a
parent or affiliate organization, provided the applicant submits a statement signed by a principal officer
of the applicant’s parent or affiliate organization that guarantees the obligations of the applicant.

Exhibit C-7 “Credit Report,” provide a copy of the applicant’s current credit report from Experion,
Dun and Bradstreet, or a similar organization.

Exhibit C-8 “Bankruptcy Information,” provide a list and description of any reorganizations,
protection from creditors, or any other form of bankruptcy filings made by the applicant, a parent or
affiliate organization that guarantees the obligations of the applicant or any officer of the applicant in the
current year or since applicant last filed for certification.

Exhibit C-9 “Merger Information,” provide a statement describing any dissolution or merger or
acquisition of the applicant since applicant last filed for certification.

e e,

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED.

Exhibit D-1 “Operations,” provide a current written description of the operational nature of the
applicant’s business functions.

Exhibit D-2 “Operations Expertise,” given the operational nature of the applicant’s business, provide
evidence of the applicant’s current experience and technical expertise in performing such operations.

Exhibit D-3 “Key Technical Personnel,” provide the names, titles, email addresses, telephone
numbers, and background of key personnel involved in the operational aspects of the applicant’s current
business.

Applicant Signature and Title .,/ _' C\\- &Emﬂ“mm :
Sworn and subscribed befo&/gﬂfrﬂis |3t gday of JAMNUHRY ~ Month Zef{ | - Year
W Jason Duuty [
Signature of official administering oath Print Name and Title
JAS_OF DAVID DLUHY My commission expires on Maged 13." ZIG"?" e

t Notary Public, State of Texas
My Commission Expires
March 83, 2013

(CRNGS Broker/Aggregator -Version 1.07) Page 6 of 7



The Public Utilities Commission of Ohio

Competitive Retail Natural Gas Service
Affidavit Form
(Version 1.07)

In the Matter of the Application of )
Acc\mwn Edegey, L7o. )

for a Certificate or Renewal Certificate to Provide )

-GA-AGG

Competitive Retail Natural Gas Service in Ohio. )

County of iRy
State of TYeyysy

E?‘ C\(\ ry d L Z d uhuewi 2 [Affiant}, being duly sworn/affirmed, heteby states that:

(1) The information provided within the certification or certification renewal application and supporting information is
complete, true, and accurate to the best knowledge of affiant.

(2) The applicant will timely file an annual report of its intrastate gross receipts and sales of hundred cubic feet of
natural gas pursuant to Sections 4905.10(A), 4911.18(A), and 4929.23(B), Ohio Revised Code.

(3) The applicant will timely pay any assessment made pursuant to Section 4905.10 or Section 4911.18(A), Ohio
Revised Code.

. {4) Applicant will comply with all applicable rules and orders adopted by the Public Utilities Commission of Ohio
pursuant to Title 49, Ohio Revised Code.,

(5) Applicant will cooperate with the Public Utilities Commission of Ohio and its staff in the investigation of any
consumer complaint regarding any service offered or provided by the applicant.

(6) Applicant will comply with Section 4929.21, Ohio Revised Code, regarding consent to the jurisdiction of the Chio
courts and the service of process.

(7) Applicant will inform the Public Utilities Commission of Ohio of any material change to the information supplied in
the certification or certification renewal application within 30 days of such material change, including any change in

contact person for regulatory or emergency purposes or contact person for Staff use in investigating customer
complaints.

(8) Affiant further sayeth naught.
Affiant Signature & Title /‘ ‘ ; %/éu 7 o D’@m : , :
Sworn and subscribed before me this / 8’ day of :[— AN U MY . Month lZ.ﬂ l , : . Year

Eh., Y Dy

Signature of Official Administering Oath Print Name and Title

JASON DAVID DLUHY -
Motary Public, State of Texas My commissian expires on MA'RCH 3 ‘? ’ ’fg

My Commission Expiras
Mateh 03, 2013

. N X
CA
o 1

ity

(CRNGS Broker/Aggregator -Version 1.07) Page 7 of 7
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A-14
A-15
A-16
A-17
A-18

D-1
D-2
D-3

State of Ohio
Certification Application for Retail Natural Gas Brokers/Aggregators
Applicant: Acclaim Energy, Ltd.

Exhibits

Principal Officers

Corporate Structure

Company History

Articles of Incorporation and By-Laws
Secretary of State Registration

Jurisdiction of Operations

Experience and Plans

Summary of Experience

Disclosure of Liabiliiies and Investigations

Annual Reporis

SEC Filings

Financial Statements

Financial Arrangements
Forecasted Financial Statements
Credit Rating

Credit Report

Bankruptcy Information
Merger Information

Operations
Operations Expertise
Kev Technical Personnel



A-14  Principal Officers

Name Title Address Phone #

John D. Elder 11 | Chief Executive Officer | 1221 Lamar, Suite 510, Houston, 713-524-0250
Texas 77010 '

Dennis Vegas Executive Vice President { 1221 Lamar, Suite 510, Houston, 713-524-0250
Texas 77010 '

Ryk Holden Director 1221 Lamar, Suite 510, Houston, 713-524-0250
Texas 77010 :




A-15 - Corporate Structure

Please see the enclosed chart which describes the ownership structure of Acclaim Energy, Ltd.
and its affiliate companies. Neither Acclaim Energy, Lid. nor any of its affiliates supply retail or
wholesale natural gas or electricity in North America. Acclaim Energy Ltd. acts exclumvely as
consultant and energy broker for the benefit of its clients.

jo



Exhibit A-15

Acclaim Energy, Ltd

Corporate Structure

John D. Elder lil
Owns 100% Membership Interest in
Acclaim Energy Management, LLC

Acclaim Energy Management, LLC
A Texas Limited Liability Company
(formerly Legacy CMS Management, LLG
General Partner

Acclaim Energy, Ltd
A Texas Limited Partnarship
(formerly The Legacy CMS Group, Lid.

It



A-16 - Company History

Acclaim Energy, Ltd. was established in 2003 as Legacy CMS Group, Lid. ir 2003, The

company was established to provide consulting services to institutional entities including cities,
counties, municipal utility districts in Texas. In 2004 the company began providing services to
commercial and industrial clients, primarily in the Texas market, including both natural gas and

electricity consultation and brokerage. In 2005 the company began to acquire and represent
clicnts outside of Texas.

The company changed its name to Acclaim Energy, Lid. in 2009 and does business as Acclaim
Energy Advisors, Today, the company serves nearly 400 clients and 7,000 locations nationwide,
including commercial, industrial and institutional entities and organizations. The company is

recognized as one of the top ten energy consulting firms in North America by KEMA, an industry
monitoring and consulting firm.



Please see the enclosed.

A-17 - Articles of Incorporation and By-Laws

1%



ARTICLES OF ORGANIZATION : FILED
in the Office of the
OF Secratary of State of Taxas
LEGACY CMS MANAGEMENT, LL.C APR 1428

The undersigned, acting as the organizer of a linited Tisbility comuiey STALPRS. Jaston
Limited Liability Company Act {the “Act"), does hereby adopt the foliowing Articles of
Organization for LEGACY CMS MANAGEMENT, LLC (the "Company"):

ARTICLE ONE
The name of the limited liability company is LEGACY CMS MANAGEMENT, LLC.
ARTICLE TWO

The period of the Company’s duration shall be perpetual, unless the Company dissolves
in accordance with the terms of its regulations.

ARTICLE THREE

The purpose for which the Company is organized is the transaction of any or all lawful
business for which limited liability companies may be organized under the Act.

ARTICLE FOUR
The address of the initial registered office of the Company is 3333 Eastside, Suite 290,

Houston, Texas 77098, and the name of the Company's initial registered agent at such address is
John D. Elder, 111,

ARTICLE FIVE

The Company will not have managers. The names and addresses of the initial members
of the Company are as follows:

Name Address

John D, Elder, IU P. Q. Box 130226
Houston, Texas 77219

Walter Thomas McAndrew 2950 North Loop West, Ste. 543
Houston, Texas 77092

§0195853.00C .1-
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ARTICLE SIX

The name and address of the organizer of the Company is as follow_'s:

Name Address
Michael T. Norman 112 E, Pacan Stroet, Suite 1100
San Antonio, Texas 78205
ARTICLE SEVEN

No member of the Company shall be liable to the Company or any other member for
monetary damages for an act or omission in such member's capacity as 2 member of the
Company, except that this Article Seven does not eliminate or limit the liability of a member to
the extent the member is found liable for (i) a breach of the member's duty of loyalty to the
Company or its members; (i) an act or cmission not in good faith thet constitutes 2 breach of
duty of the member to the Compapy or an act or omission that involves intentional misconduct or
a knowing violation of the law; (jii) a transaction from which the member received an improper
benefit, whether or not the benefit resulted from an action taken within the scope of the member's
office; or (iv) an act or omission for which the liability of a member is expressly provided by an
applicable statute. Any repeal or amendment of this Article Seven shall be prospective only and
shall not adversely affact any limitation on the liability of a member of the Company cxisting at
the time of such repeal or amendment. In addition to the circumstances in which 8 member of
the Company is not liable as set forth in the preceding sentences, a member shall not be liable to
the fullest extent permitted by any provision of the statutes of the State of Texas hexcafter
enacted which further limit the liability of 2 member or manager of a limited Hability company
or of a director or officer of a corporation, The provisions of this Article shall not be deemed to
Limit or preclude indemnification, release or ather limitations on the liability of a member by the
Company for any liability which has not been eliminated or limited by the provisions of this
Article.

IN WITNESS WHEREOF, these Articles of Organization have been cxecuted on this
14th day of April, 2003 by the lmdcrszgned organizer,

“Michael T. Normm,

50195851.DOC 2
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82099 10:35AM NO. 6105 P

sec !”b#:a Flley
LEGACY CMS MANAGEMENT, LLC H"’ oi?,ggeof,be
4y of
ARTICLES OF AMENDMENT TO THE ARTICLES OF ORGANTZA! 4 082@9 Tax
ecﬂ’o”

Parsuant to the provisions of Articie 3.06 of the Texas Limited Liability Compamy Act
(the “TLLCA"), the undersigned limited liabitity company adopts the following Aﬂwic& of
Amendment to its Articles of Organization:

1. The name of the limited labilily company is Legacy CMS Mansgement, LLC.

2. Arlicle One of the Articlas of Organization is hercby deleted in its entirety and replaced
with the following: :

“The name of the limited lishility company is Acclim Energy Management, LLC”

3. These Asticlss of Amendment wese approved in actordance with Section G or H of
Article 2.23 of the TLLCA. or as otherwise provided in the articles of organization or
regulations on May 8, 2009.

{REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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MAV. 33000 10:38AM NO. 6105 P

IN WITNESS WHEREOF, tbe limited liability company has cawsed these Asicles of
Amendiment o be sigaed this 8™ day of May, 2009.

Legacy CMS Management, LLC, it
general parener

BNt

4

\1



MAY. 32009 i9:38AM YO 6105 5

« AUSTIN

cOX|SMITH

ATTORNEYS

May 8, 2008

Office of the Secretary of State
Corporations Secfion

P.0. Box 13697

Austin, Texas 78711-3697

Re:  Acclaim Enargy, Ltd.

Dear Sir/Madam:

The undersigned corporatian, which has ressrved the name “Acclaim Energy, LLC” with
the Office of the Secretary of State of the State of Texas, hereby consents to the use of
the name “Acclaim Energy Managament, LLC® by “Legacy CMS Management, LLC", a
Texas (imited liability company.

COX SMITH MATTHEWS INCORPORATED

—

By: p
W. Todd Thetford, atterney
GOX SNHTH MATTHEWS 1N DORPORATED
. 142 Eaot Prcon Berzet | Su e 3040
San Antonto. £ 7RIS
710 $04 5500 tel | 320 228 385 fex
oA MCALLEN  SAN ANTONIQ R

19



THE LEGACY CMS GROUP, LTD.

AMENDMENT TO
CERTIFICATE OF LIMITED PARTNERSHIP

The undersigned, being the sole General Partner of The Legacy CMS Group, Lid. (the
“Partnership™), hereby cxecutes this Amendment to Certificate of Limited Parmership (this
“Amendment”) which is being filcd with the Secretary of State of the Staie of Texas in
accordance with Section 2.02 of the Texas Revised Limiled Partnership Act. '

1. The name of the Partpership is The Legacy CMS Group, Ltd.

2 Section | of the Partnership’s Certificate of Limited Partnership is amended 10 read in its
entirety as follows: |
“1. The name of the limiled partnership is Acclaim Energy, 14d.”

3. This Amendment has been approved in the manner required by the Texas Revised

Limited Partnership Act and the governing documents of the Partnership.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]

' \3
2554727 |



. IN WITNESS WHEREOF, the undersigned has hereunlo set his hand to this Amendment

this 8% day of May, 2009.

23372701

The Legacy CMS Group, Ltd.

By: legacy CMS Management, LLC, its
general pagtner

By:

/)hn D. Elder, HI, Manager

1o



AMENDED AND RESTATED
AGREEMENT OF LIMITED PARTNERSHIP

OF

THE LEGACY CMS GROUF, LTD.
{a Texas Limited Partncrship)

THE SBCURITIES REPRESENTED BY THIS DOCUMENT HAVE BEEN ACQUIRED FOR
INVESTMENT ANR HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933,
AS AMENDED, OR UNDER THE TEXAS SECURJITIES ACT, AS AMENDED, OR UNDER THE
SECURITIES LAWS OF ANY OTHER STATES. WITHOUT SUCH REGISTRATION, SUCH
SECURITIES MAY NOT BE SOLD, PLEDGED, HYPOTHECATED OR OTHERWISE
TRANSFERRED, EXCEPT UPON FURNISHING AN OPINION OF COUNSEL SATISFACTORY TO
THE GENERAL PARTNER OF THIS LIMITED PARTNERSHIF THAT REGISTRATION IS NOT
REQUIRED FOR SUCH TRANSFER OR THE SUBMISSION TO THE GENERAL PARTNER OF
THIS LIMITED PARTNERSHIP OF SUCH OTHER EVIDENCE AS MAY BE SATISFACTORY TO
THE GENERAL PARTNER OF THIS LIMITED PARTNERSHIP TO THE EFFECT THAT ANY
SUCH TRANSFER SHALL NOT BE IN YIOLATION OF THE SECURITIES ACT OF 1933, AS
AMENDED, THE TEXAS SECURITIES ACT, AS AMENDED, OR OTHRER APPLICABLE STATE
SECURITIES LAWS OR ANY RULE OR REGULATION PROMULGATED THEREUNDEGR. THE
PARTNERSHIP DOES NOT HAVE ANY OBLIGA'{ION TO REGISTER ANY OF THE SECURITTES
REPRESENTED BY THIS DOCUMENT OR TO MAINTAIN PUBLICLY AVAILABLE ANY
INFORMATION REGARDING THE PARTNERSHIP. ADDITIONALLY, ANY SALE OR OTHER
TRANSFER OF THESE SECURITIES IS SUBJECT TO CERTAIN RESTRICTIONS TIIAT ARE SET
FORTI IN THIS AGREEMENT OF LIMITED PARTNERSHIP.

W9t 14
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AMENDED AND RESTATED
AGREEMENT OF LIMITED PARTNERSHIP
OF
THY, LEGACY CMS GROUF, LTD,

This Amended aud Restated Agreement of Limited Partnership (this *Agresment*) of The Legacy
CMS Group, Lid. (the “Partnership™) is entered mto effective as of the [* day of Tuly, 2006 (the "Effective
Date"), by and among Legucy CMS Management, LLC, a Texas limited liability company (the “General

Partner”), and the Lirnited Partners (as hereinafter defined).
WIT N ESSETH:

WHEREAS, pursuant to a Certificate of Limited Partnership filed with the Texas Secretary of
State on April 14, 2003, the Partnership was formed as The Legacy CMS Group, T.td;

WHERREAS, the General Partner and John Devine Elder I (“Elder”), as the initial Partners of the
Partnership, are subject to that certain Agreement of Limited Partnership of the Legacy CMS qup,

dated effective April 14, 2003 (the “Original Agrwucnt"}:

‘WHEREAS, pursuant to the terms of this Agreement, Lane Everett Sloan (“Sloan™}), Ryk Jeffery
Holden (“Tlolden™), Elisa Hattie Kaplun (“Kaplan®”) and Courincy Anne Granite (“Gramite™) are heing
admitted ns Limited Pariners in the Partnership (the “New Limited Partners™) effective as of the Effective

Date; and

WHEREAS, incident to becoming a Limited Partner, Sloan has committed fo contribute
$50,000.00 and Holden, Keplan and Granite have performed past scrvices valued at $40,000.00,

$20,000.00 and $20,000. 00 respectively;

WHEREAS, each of the New Limited Partoers is knowledgeable of the Pactnership’s business,
have had an opportunity to discuss their investment in the Partnership with management of the
Partrership, and understands that an investment in the Partnership entails substantial risk, and they might

Joss their entire investment in the Partuership; and

WHEREAS, the General Partner and Limited Partners desire to amend and restate the Original
Agreement int its entirety as hereinafter set forth:

NOW, THEREFORE, for good and vahuable consideration, the receipt sund sufficiency of which

are hereby acknowledged, the parties heveto agree as follows:

ARTICLE ] g’
TION RG TIO
i1 ; j of P The General Partner and the existing Limited Parfoer

Formation; Name of Parincrship.
have entered into and formed Legacy CMS Group, Ltd., a Texas limited partnership (ﬂle “Pattncrship™),
for the purposes hercinafier set forth, The Generst Partner of the Partership is Legacy CMS

Management, LLC, a Texas limited liability company, and the Limited Partners are the Persons identified
under the heading “Limited Parmers™ on Exhibit 1 hereto. The Partnarship shall conduct its business

1
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upder the names “Legacy CMS Group, Lid.” *“L.egacy Energy Solutions" and/or “Legacy Energy
Management Solutions”, and such names shall be used at all times in connection with the Parinership’s
business and afTairs; provided, however, that the Partnership shall conduct its husiness nader such name
or variations thereof 23 the General Pactaer deems necessary or appropriate fo meet the requirements of
law in any jurisdiction in which the Partnesship may elect to do business.

12 Amendment and Restatement of Qriginal Aereement. This Agreement amends and

restates in jts cotirety the Original Agreement.

13 Definitions. Tn addition ko the terms defined elsewhere in this Agreemenﬁ. the following
terms as used herein, unless the contex! specifically requires otherwise, shall have the following

respective meanings:

“Acgonnting Year” or “year” shall mean an accountiag year ending on December 31 of
each celendar year.

“Act" means the Texas Revised Limited Partnership Act as adopted and from time to time
amended by the State of Texas.

“Additions] Limited Partner” shall mean a Person who acquires & Partnership Interest
directly from the Partnership 20d who is admitted to the Partnesship as a Limited Partner.

“Adjusted Capital Account Deficit” shall mean, with respect to any Partacr, the deficit

balance, if any, in such Partner’s Capital Account as of the end of the relevant year, after giving
effect to the follewing adjustments: (i) cradit ta such Capital Account any smouats which the
Partner is obligated to contribute to the Partnership, (ii) credit to such Capital: Account the
Partuer’s share of Partner Minimum Gain and the Partuer’s shere of Minimum Gain; and (jii)
debit tw suck Capital Account the fiems described in Treaswry Regulations § 1.704-
1(b)(2)(i1)(d)4), (5) and (). The foregomg definition of Adjusted Capital Accoant DeRcit is
intended 1o comply with the provisions of Treasury chulatmns § 1.704- l(b)(?.)(li](d) and shall
be interpreted consistently thercwith.

“Affiliate” shall mean, when used with respect to a specified Perscn, any other Person
directly or indirectly controlling or controlled by or under direct or inditect compon contro with
the specified Person, provided that the Parmership shall ast be deemed to be an Affiliate of any
Partner. For purposes of this definition “control,” when used with respect to any specified
Person, means the power to direct the management and palicies of the Person, directly or
indircctly, whether through the ownership of voting securities or other equity interests, hy
contract, by family relationship or otherwise; and the termas “controlling™ and “controlied™ have
the meanings comelative to the foregoing,

“Agroed Price” shall mean, with regpect to the puschese of the Partnership Interest of any
Partner pursuant to Article 6 upon the occunrence of any Cperitive Event, an amount cqual (o the
Fair Market Value of the Partnership Interest of the Subject Partnier or such othcr ampunt as may
be set forth in a writlen agreement, executed after the effective date hereof, botween the Subject

Partncr and the Partnership,

“Apreement” shall mean this instrumeat, 29 amended, modified or restated from time to
time pursuant to Section 10.7 hereof. All references to Sections are herein made, uniess noted

otherwise, {0 Se:cﬁons.of this Agreement.
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“Bankruptey” shall have the meaning assigned to it in Section 7.1(b).
“Bankrupicy Proveedings™ shall have the meaning assigned to it in Section 7.1{b)i).
“Capital Aceouat” shall have the meaning assigned ta it in Section 4.2.

“Capital Contributjons™ of a Parteer shall mean the amount of cash and the net fair
market vakie (as set forth in this Agresment, or if not set forth in this Agreement, as determined
by the General Partner) of property or services comiributed by that Pariner to the Partnership
pursuant to Article 3,

“Cauge™ shull mean that the Genersl Partner has determined, in its reasonable judgment,
that any one or more of the following has occaered:

{i) the breach of any provision of this Agreement by a Partner which has not
been cured within five (5) days after the General Parmer provides notice of the breach to the
Partaer; or

(i}, embezziement, fraud, theft, dishonesty {maferially injurious to the
Partnership), commission of a crime involving fraud or deception, current substance abuse or
misappropriatior of fands; or

(i) misfeasance, insobordination, malfeasance, neglect  of  duties,
incompetence or gross negligence of a Partner I the performance or nen-performence of his
duties resuiting in harm, monetary or ctherwise, to the Partncrship or the General Partuer or any
of their respective direct and indirect subsidiaries and affiliates, or their respective businesses or
reputations which has not beea cured within five (5) days after the General Partner provides
noticc of such matter to such Pariner; or

(iv)  the failure of a Parmer to devols a Parmer’s foll time (or pﬁn‘tial time if

mutually agreed to between the General Partner and such Pariner) und best efforls to the
Partnership’s business which has not been cured within five (5) days after notice by the General

Partner tc Employee; or

(v)  the willful faihwe of a Pariner to comply with the lawful directives and
assignments of the management of the Partnership, provided that such dircctives and assignmeuts
are consistent with such Partner's education and business experience, or amy poficies or
procedures of the Tartnership that may be adopted or amended from time to time by the General

Partner.

“Certificate™ shall mean the certificate or certificates required by law to-be hied
connection with the formation of the Parinership.

“Code™ shall refer to the Internal Revenue Code of 1986, as amended.
“Common Unif® siteans a Unit designated as 2 “Coromon Unit”.
“Covered Person™ shall bave the meaping assignod to it in Scction 8.2.

“Culpable Acts” shall mean, with respect to sny Person, framd, bad faith, gross
negligence, willful misconduct or misappropriation of funds by such Person.
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~ “Descendsnts™ shall mcan, with respect lo a particular individual, such individuals
children, grandchildren, great-grandchildren, and more remote progeny, and such individual’s
“descendants” include only those that have been bom to a Jawful marriage or legally adopted

prior lo attaining the age of fourteen (14) years,

“Fair Market Vafue™ shall mean, with respect to determining the Agreed Price, shail be
the fair market value of the subject Parmnership Interest (which shall take into account any
applicabls discomnts for minority interest and leck of marketability). Unless otherwise agreed to
by the Subject Partner and the purchasers hereunder, the Fair Market Value of the subject
Partnership Interest shall be determined by an appraiser (the “Appraiser”) agreed upon by the
Subject Partner and the Generel Partner. [f such parties fail to agree upan the appoiniment of an
appraiscr within ten (10) days after a request by one of such parties for such appeintment has
been received by the other party or parties, the parties shall each, at their own expense, appoint an
appraiser and the two appraisers so appointed shall in turn select a third appraiser within tea (10}
days of their appointment and the third appraiser as so selected shall be the Appruiser. The
Appraiser as so appointed shall determine the Fair Market Value of the subject Parership
Interest, after making appropristc adjustments and discounts for lack of liquidity and
transfecability, minorily interest and other factors deemed appropriate by the Appraiser. The costs
and expenses of the Appraiser shall be¢ divided evenly between the Subject Partner, on one hand,
and the Partncrship, on the other hand. The determinstion of the fair market value of such
Purtnership Interest by the Appraiser shal! be final and binding oo all parties. The Appraiser shall
deliver a written report of his or her appraisal to the Partnership, the Nonsubject Pariners (if

appliceble), and the Subject Partner.

“Family” shall mean, with respect to a particular individual, such individual’s spouse,
siblings, parents and Descendants.

“GAAP” shall mean US. penerally accepted accounting principles as in efiect from time
to time. ‘

“Gencral Partner” shall mean Lepacy CMS Management, LLC, a Texas limited liability
company, or any other Person that, at the time of ruference, serves as the general partner of the

Partnership in accordance with the provisions of this Agreement.
“Limited Parince™ shall mean those persons whose names are set forth in Exhibit )

hereta, other than the General Partner, or any other Person (inoluding each additional Limited

Partncr and each substituted Limited Partner) that, at the time of reference, is aduritied fo the
Partnership as a Ilimited partner in accordance with the provisions of this Agrecment.

“Liguidating Event” shall mean a sale of all or substautially all of the assets of the
Partnership, or a merger, combination or consolidation of the Partnership with another cafity,
whereby, as a fesult of such merger, combination or consolidation, the Partners own lcss than

50% of the capital interestz of the sarviving entity. _
“Liquidator” shall have the meaning assigned to it in Section 7.2.
“Major Derisian(s)" shall have the meaning assigned to it in Section 2.2,
“Mininnum Gain* shall mean the aggregate ain, if any, that would be realized by the

Partnership for purposes of computing income or loss with respect to cach Partnership asset if
each Partnership asset was disposed of by the Partnership in a taxable wransaction in full
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satisfaction of all nonrecourse liabilities of the Parimership secured by such asset. Minimom Galn
with respect to cach Partnership asset shall be further determined in accordance with the rules of
Treasury Regulations § 1.704-2(d) and any subsequent rule or regulation 'governing the
detormination of minimum gain. A Partser’s share of Minimum Gain at the end of any
Partnership year shall equal the aggregate Nonrecourse Deductions allocated to such Partoer (or
his predecessors in interest) up to that ifme, less such Partner’s (and predecessors’) aggrogate
share of decreases in Minimum Gain determined in accordance with Treasury Regulations §

© 1.704-2(g).

*Net Cash Flow” shall mean, with respect to any period, all cash revenues and receipls
received by the Partnership (excluding Capital Contributions); less (i) cash expended (other than
to the extent expended from reserves established in accordance with clause (i) of this definition)
for debts and expanses and interest and principal payments on any indebtedness of the Partnership
and (i1) resorves that the Genera! Partner determines in its diserstion to be advisabie pursuant to
Section 2.1. For purposes of determining Net Cash Flow, depreciation and amortidtion shall not
be considered an expense of the Parinership. Net Cash Flow shall be determined consistent with

the financial statements of the Parinership.

“Net Income™ shall mean, for a taxable year of the Partnership, the excess of (i) the
income and gain of the Partnership for such year determined m accordance with the accounting
principles described in Section 4.1{a), over (ii) the deductions and lusses of the Partnership for
such year determined in accordance with the accounting principles desaribed in Section 4.1(a).

“Net Loss™ shall mean, for 2 taxable year of the Partnership, the exceéss of () the
deductions and losses of the Parnership for such year determined in accordance with the
acoounting prineiples described in Section 4. L(a), aver (ii) the income and gain of the Parinership
for such year determined in accordance with the accounting principles described in- Section
4.1(a).

“Nonrecourse Deductions” shall mean the excess, if any, of the net increase in the
amount of Minimuo Gam during a Parinership year over the aggropate amount of any
distributions dvring such year of proceeds of a nonrecoursc liability that are allocable to an
increase in Minimum Gain, The Nonrecourse Deductions of a year shall consist first of
depreciation with respecl to each item of Partnership property to the extent of the increase in
Minimun Gain attributable to nonrecourso liabilities of the Partnership secured by such
Partnership property, with the remainder of any Nonrecourse Deductions made up of a pro rata
portion of the Partmership’s other items of loss. Nonrecourse Deductions shail be further
determined in accordance with the rrles of Treasury Regulations §§ 1.704-2(b)(1) and 1.704-2(c)
and any subsequent rule or regulation governing the determination of Nonrecourse Deductions.

“Nonsuhject Partner™ shall have the meaning assigned to it m Section 6.3.
“Qperative Event™, with respect to any Pariner, shall mean any of the following eveuts:
W with respect to each Service Partner, the death of such Partner;
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(i)  with respect to each Scrvice Parfuer, the termination of the marial
relationship of such Pariner by death or divorce if such Partner does aot succeed to his or
her spouse’s community interest in the Partner’s Partnership Interest or purchase such
interest pursuant to the terms heraof, or the entering info of any property seitiememt
anangement or agreement in connection therewith, pursant to which such Partner’s
interest in his or her Parl:nerahjp Interest iz to be diluted, lessemed, encombered or

Impaired;
(ii}  the Bankruptey of such Partner;

(iv) with respect to each Service Partner, such Partner is no longer exployed
or otherwise engaged to provide setvices to the General Pariner or the Partnership, for
any reason or no reason (including, without limitation, death, disability, with Cause,

without Cause, or vohuntasy resignation by such Partner); and

(v} thc material breach by such Pariner of any provisions of this Agreement,
and the General Partner has provided written notice of such breach to such Partwer and
such Partner has failed to cure such byeach within 15 days of receipt of such notice.

“Partner Minimum Gain™ shall mean the aggregate of the partner nongecourse debt
minimum gain amounts of the Partnership computed in accordance with Treasury Regulations §

1.704-2()(3).

“Partner Nonrecourse Deductions” shall be determined in accordance with the principles
of Treasury Regulations § 1.704-2(i) ). The amount of Partaer Nonrccourse Deduclions for a
year is determined in accordance with Treasury Regulations § 1.704-2{iX2) and geperally cquals
the net increase, if any, in the amount of Partaer Minimum Gain duting that year, determined

pucsuant to Treasury Regulations § 1.704-2¢1)(3).
“Pariners” shall refer collectively to the General Partner and the Limited Pariners.

“Patinership” shall have the meaning assigned o it in Section 1.1,

“Partnership Inicrest” shall mean the interest of each Partner in the Partnarship {which
shall include, without limitation, its rights as General Partrer or Limiled Pariner, as the case may
be, and its interest in revenues, income, gains, losses, deductions, Net Cash Flow and
distributions,

“Partnership Office” shall have the meaning assipned to it in Section 1.5.
“Parnership Year™ shall mean the Accounting year of the Partnership.

“Percentage [nterest” shall mean, with respect to ey Partner, a fraction, the pumerator of
which is the number of Common Upits (on an as-convertsd basis) then owned by such Partner,

and the denominator of which is the total mmber of Common Units {on an ss-converted basis)
then owned by all of the Partmers (or, with respect to any vote or approval of, or other reference
to, less than all of the Partners, the total mumber of Common Units (on an as-converted basis)

then owned by such Partners). For purposes of this Agreement, references {0 “on an as-converted
basis” shall mean the number of Common Units that would be cutstanding if all. outstanding

Units that are under any circumstance convertible into Common Uaits were so converted into
Common Units immediately prior to the moment in question. ,
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“Person” shall mean an individual, carporation, association, limited liahility company,
limited Hability partnership, partnership, estate, trust, unincorporated organization or other entity
or  government or any zgency or political subdivision thereof.

“Purchase Price’ shall have the meaning assigned thereto in Section 6.3(a).

“Registered Agent” shall huve the meaning assigned to it in Section 1.6. |

“Regigtered Office™ shall have the meaning assigned (o it in Section 1.6,

“Regulatory Allocations™ shall have the meaning assigned to it in Section 4.1{d).

“Related Party™ shall mcan, as to any Fariner, (i) any Affiliate of such Partner, (i) any
employee, manager, officer, director, sharcholder or partner of such Partner or of any Affiliate of

such Partner, (fii) any Partner of the family of any Person that is a Reloted Party of such Partner,
and (iv) all agents (whether or not disclosed) acting on behalf of or by the direction of any of the

foregoing.

Required Interest” shall mean the written approval of the General Parter and the
written approvnl of the Limited Partners holding at least a majority of the Percentage Interests of
all Limited Pariners.

“Rules™ shall have the'meaning assigned to it in Section 10.5(z).
“Securities Act” shall have the meaning assigned to it in Section 6.5.

“Service Partner” shall mean any Partner that is an employee of the Partrmhlp or
otherwise provides services to the Partnership,

“Special Purchase Entity” shall mean a Partner that is not a natural parson and (i) was
formed for the purpase of owning a Tarteership Intamt or (ii} whose prlmaqr asset is &
Parinership Intorost.

“Subject Partner” shall have the meaning assigned to it in Section 6.3.

“Substituted Limited Partner” shall mean a Person who acquires a Parinership Interest
from an existing Partner and who is admitted to the Parinershitp as a Limited Partner.

“Tax Maltecs Partner” shull have the meaning assigned to it tn Section 5.3.

“Transfer' shall have the meaning assigned to i in Section 6.1.
“Treasury Regulations™ shall mean thic Tncome Tax Regulations promulgated under the
Code, as such regulations may be emended from time to time {including comesponding provisions
of succeeding regulations).
“Upit” méans a uait of ownarship in the Partnesship of any class or series owtstmding from
time to time, including, without limitation, Common Units and any prefemred units hereafter issued
and outstanding.

“Unit Desiphation” means an addendom ar exhibit to this Agreement exetuted by the
General Pariner to establish any scries or class(cs) of Units, which addendum or exkibit shall set
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forth the designations, preferences,l limitations and relative rights, including voting rights, of the
Units of each such series or class '

“Winding Up™ shall mean the period following a termination of the Partnarship.

“Withdrawing General Partner” shalt have the meaning assigned to it in Section 7.1(d).

14  Term. The Original Agreement became effective and tho Partoersbip carmmenced as of
April 14, 2003, the date of filing of the Certificate, and shall continue perpetually, unless sooner
terminated in accordance with any provision of this Agreement. _

{5  Principal Office. The principal office of the Partnership (the “Partnership Office”) shall
be Four Houston Center, 1221 Lamar Street, Suite 510, Houston, Texas 77010, or such other location or
locations in the State of Texas as the Ganeral Puriner may determine. The books and rscords of the
Pactnership shall be kept at the Partuership Office, or such other location ot tocations in the State of Texas

as the General Partner may determine,

1.6 Registered Office and Rogistored Agent. The “Registered Office” of the Partnership in
Texas shall be Four Houston Center, 1221 Lamar Street, Suite 510, Fouston, Texas 77010; and the name

of the “Registered Agent” at such address is Jobn D. Elder til. The Registered Office and/or Registered
Agont may be changed by the General Parter from time to time in accordance with provisions of the Adt.

1.7  Filing of Centificate. The Geneml Partner has executed and filed the Cestificate. The
General Partner shall execute, file and/or record any other certificate or certificates and take all other
steps permitted, necessary or appropriatc to qualify the Partership to conduct business in uny jurisdiction
or political subdivision in wirich the Partvership proposes to do business and to be treated as a limited
partnership doing busincss in such jurisdiction,

1.8 Purposgs of the Partnership. The objects and purpases of the Partnership are to (1) to
provide cost management solutions to businesses, non-profil companies and federsl, stafe and local
governmenta] entities, and to do any and all such other acts as may be necessacy, incidenlal or convenicnt in
conuection with the foregoing (the “Core Business™), and (ii) engage in the transaction of any or all lawdul
business for which limited partnerships may be formed onder the Act.

ARTICLE 2
MANAGEMENT

21  Powers of the Genera) Partner. Subject to the Jimitations itaposed in this Agrecment, the
General Partner shall manage and control all activities of the Partnership. In furthetance of the foregoing,
subject to the limitations imposed in this Agreement, the General Partuer shall, at the reasomable expease
of and on behalf of the Partnership, have the full, exclusive and complete discretion to manage and
control, and shall make all decisions affecting the business and affairs of the Partnership, Except in the
event that the General Partner assigms its Parinership Interest in'acconfance with Article 6 or ofierwise
consented to by Elder, the General Partner may not be removed by the Limnited Partners. The General
Partner shall also have full power and anthority to implcment, or cause to be implemented, all Major
Decisions. Without limiting the generulity of the foregoing, the General Partner, subject to the limitations
imposed o this Agrecment, shall have tho following power and authority, exercisable in the sole
discretion of the General Partner:

{(a) to enter mto, execute, amend, and perform any and all agreements, conrtracis,
documents, certifications, and instroments binding the Partnership as may be necessary ar convenient in
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connection with the ownership, management, maintenance, and operation of Parinership property;

) to execute, in furtherance of any or all of the purposes of the Pmmeﬁhi;L any
lease, bill of sale, contract, or other instrument purporting 10 ¢onvey or encumber the real or personal
property of the Partnership; A

{¢)  to acquire any assets (including real estate), and to sell, transfer, exchange, or
otherwise dispose of any assels (including real estate) of the Partnership;

{d to vote comporate stock, geoeral or limited partnership interests, or other
securitics that are assets of the Partnership; and to consent to the reorganizalion, cunsohdmnn, merger,
termination, dissolution, or liquidation of a corporation or other business enterprise that id an agset of the

Partnership;
(e) to have the Partnership’s direct expenses billed directly to and paid by the
Partnership;
0 o pay all taxes, charges, and assessments apainst the Partnership and Hs
propetty; . :

® fo open, maintain, and close bank accounts, o designate and change signatories
on such aceounts, and to draw checks and other orders for the payment of monies;

(h) to deposit Partnership fands that, from time to time, are not required for the
operation of the business of the Partnership in interest bearing bank, trust department, brokerage oc
money market fund accouats or to purchase commercial paper, trezsury bills, or other instruments or any
other similar investments as the General Partner may dectn necessary, appropriate or advisable;

(i} to engage consultants, accountants, attorncys, investment advisors, and any and
all other agents and assistants, both professional and non-professional, as the General Partner may deem
necessary, appropriate or advisable in fortherance of the purposes of the Partnership, and to compensato
such Persons for services rendered out of Partnership funds;

@ to collect all sums doue the Partnership;

(k) to propare and file ali Partnership tax returns and to make all elections for the
Partnership thereunder;

(D to establish reserves for working capital and for taxes, insurance, debt servibe,
repairs, replacements or renewals, or other cosls and expenses incident to the ownership of Partnership
praperty and for otber such purposes as the General Partner deems appropriate under the eircumstances

from time fo time;
(m)  to establish and issne series and classes of Units and to fix and determine the
designations, prefetences, limitations and relative rights, including voting rights, of the Units of each such

series or class.

(n) to admit Additiomal Liinited Partners and Substituted Limited Partners as
contemplated by Article 6 of this Agreement;

(o)  to seitle claims, to prosecute, defend, and settle lswsuits, and bo handle ali
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malters with governmental agencics;

(p)  except as otherwise provided herein, to determine the timing and amoont of any
distributions ta the Partners {whether of cash ar properry);

{a)  to prepare and modify any budgcts for the Partnership;

{r ta borrow, mortgage, pledge, or in any other manner encumber all or eny part of
the assets of the Parmership;

(3)  toact as the “tax maliers partmer” pursuant to Section 6231(aX7) of the Code;

{t) lo purchase such insurance as the General Pariner, in iis sole discretion,
determines; ,

{u) to hold, mamage, [novest and reinvest all or any part of the assets of the
Partmership;

) to the exdent funds of the Partnership are available, to make or canse to be made
all dishursements to pay all debts and obligations of the Partnership;

, (w)  to determine and approve the compensation of all employees, consultants and
similar personnel of the Partnership (and its Affiliales) who perform services for the Partership,

(x} to enier into service and other agreements with Affiliates of the Partnership
(including the Partners and Affiliates of the Partners); and :

() to take any and all other action that the General Partner may demn necessary,
appropriate, or desirable in fustherance of the purposcs of the Partnership.

The foregoing powers shall be exercised by the General Partner on the Pactnership’s behalf and in
its name, es its act and deed. All actions taken by the General Pariner in mp[ementms any Major

Decisions of the Partvers, and all other actions iaken by the Genecal Pariner in the ‘cowrse of the
Partnership’s business, shall be binding on the Partoership, Persons dealingy with the Parinership shail be
entitled to rely conclusively upon the power and authority of the General Partaer as set forth herein.

22 Major Decisions. Notwithstanding amy other provision of this Agreemani or the Act fo
the contrary, without the approval of a Required Interest to the specific act in question, the General
Pariner shall have no right, power or authority to do any of the following acts or decisions (ﬁu.h a “Major

Decision”, and collectively, “Majar Decisions™):

{2)  to merge or consolidate the Partnership with any Person or sefl
all or substantially all of the assets of the Partnership cxcept as provided in Section 9.1;

and

(b} to terminaté the Partnership.
23 Rcimbucsement of General Partner, The General Partner shall diligently and faithfully
devote the lime to the manmgement of the Parinership necessary to serve the Parinership purposes and

shall perform all of the duties of a General Partner which are provided for in this Agreement and the Act,
The General Partaer shall be entitled to reimbursement of all reasonable expenses incurred in the

10
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formation and administration of the Partnership.

24 Limited Partoer Status. The Limited Partoers shall not perform amy act on behaif of the
Partnership; incur any expense, obligation or indebtodness of any niture on behalf of the Partnership; or
in any manner participate in the menagement of the Pastnership or receive or be credited with any
amounts, except as specifically contemplated hereunder. A Limited Partner shall cot be personally lisble
for any amounts other than the amounts contributed by such Limited Partner to the capital of the
Partnership, and shall nat be liabls for any of ths debts or losses of the Partmership or of the General
Partner, except only to the extent that 2 liability of the Partnership is founded on or results from an
unaalhorized act or activity of such T.imited Partner,

25  Qutside Activities. The Partaers acknowledge that the General Partner, and the Affiliates
of the General Partner, are engaged in sctivities other than the activities of the Partnership and that the
General Pariner and its Affiliates shall not be expected or requiced to devote its full time to the
management of the Partnership. Participation in the Partnership shall not in any way act as & restraint on
the other present or future business activities or investments of any Partner {or any Affiliate of 2 Partuer),
so long as such activitics are not competitive ‘with the business of the Partnership. As a result of this
Agreement, no Partner (or any Affiliate of a Partner) shall, under any circumstances, be obligated or
bound to offer or present o the Partnership or any of the other Partuers any business opportunity
presented or offered to them as a prerequisite to the acqoisition of or investment ia such businass
opportunity by such Partuer (or any Affifiato of such Partner) for his or her account or the accouat of
others, so long as such opportunities are not Partnership Opporiunities (as hereinafter defined). As such,
cach Partner shall be required to present to Lhe Partnership any Partnership Opportunities before engaging
in sech opportunities; provided, howsver, the General Partner may, in ts discretion, waive such
obligation to present to the Partnership any Partnership Opportunities (in a Unit Designation or otherwise
in writing) with respect to any Limited Pariner in connection with the admittance of such Pariner to the
Partnership and the issuance of Units to such Pariner. “Partocrship Opportunities™ shall mean such
business opportumities that (i) azc competitive with the Partership, (i) relate to the business activities
conducted by the Partnership at that time, (1ii) relate to business activities contemplated by the Parmership
that are a reasonable extension of the busincss activities then engaged in by the Partnership or (iv) are
within the realm of business activities which the Partnership could engage in 2 manner whmh is consistent
with ity present or reasanably then-contenplated business activities.

2.6  Power of Atiorney. By the executivn of this Agreement, the Limited Partpers constitute
and appoint the General Partner as their true and lawful attormey-in-fact and ageat with full power and
suthority to act in their name, place and stead in the execution, acknowledgment, delivering, filing and
recording of the Certificate and all other cortificates and documents that the Goneral Partner deems

necessary or reasonably appropriate for the following specific parposes:

(a) to register, qualify or continuc the Partnership as a partnership in Texas and fo
qualily the Partnership to do business io the states in which the Partnership is required to qualify;

(b)  to reflect a change in the identity of any Partner or the addition of any Fartoer
pursuant to the provisions of Article 6 or to reflect an amendmeant of this Agreement made pursuant o the
provisions of Section 10.7 or any amendment of the Certificate as required by any such change or

amendment;

(© ta amend Exhibit 1 heretd to reflect (i) any additiona] Capital Contributions !l]a(!e
by the Partners in accordance with the terms of this Agreement, (ii) the issuance of any Units in
accordance with the terms of this Agresmenl and (iii} the admission or substitwtion of any Limited ['arl:ner

in accordance with the terms of this Agreement;

1
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(d)  toadopt any Unit Designatian; and

(e) to reflect the termination of the Partnership after same has been terminated in
accordance herewith.

The power of attorney granted herein shatl be deemed to be coupled with an interest and shall to the
extent permitted by law survive the termination and liquidation of the Limited Partner, and shall be
binding on 4ny assignee or vendee of a Partnership Interest hereunder, or any portion thereof, incloding
any of the distributive rights relating thereto. The power of attormey granted hereunder shall be
exercisable only by the General Partncr. .

2.7 Dragalong, (3) In the event Lhat Elder decides to selt all or & portion of his intarests in
the Partnership to a third party (an “Approved Sale™), at the writien request of Elder, all of the Limited
Partners holding Common Units (and the General Partner if requested by Elder) shall be fequired to sell
{and agree to sell) all (or their respective portion) of their Common Units to such third party on the s2me
terms and conditions as negotizied and agroed to by EMer, provided that each of the Partners, incident to
such Approved Sale, receives the same consideration per Common Unit. However, it is expressly agreed
and contemplated that such third party may pay one or more Partacrs addifional consideration for
agreements restricting competition or for providing futare services and that such amounts paid shall nat

be treated as consideration for the sale of the Common Units.

(b)  Geanerally, the Partnership shall pay all transacton costs associated with any
Approved Sale to the exient such costs are incurred for the benefit of all kolders of Parmers, To the
extent such costs are not incurred by the Partnership prior to the distribution of proceeds from amy
Approved Sale or by the acquiring company, such costs shall be borne by each holder of Comman Units
according to his, ber or its pro rate share (bascd upon the amount of consideration reccived by such
Partner in the Approved Sale) of the costs of any Approved Sale. Each holder of Common Uils shall be
obligated to join on a pro rata basls (based upos the amount of consideration received by such holder for
such Common Units in the Approved Sale) in any indemnification or other obligations that the holders of
2 majority of the the Common Units and any other Units the holders of which are entilled fo vote on Such
matter (voting as a single class on an es-converied basis) then outstmding agree to provide in connection
with such Approved Sale (other than any such obligations that relate specifically to a Pariner, suck s
indemnification with respect (o representations snd warranties given by a Pariner regarding such holder’s
title to and ownership of his, her ar ils Units); provided that such indemnification shall not exceed such

holder’s net proceeds from such Approved Sale.
ARTICLE 3

CAPITAL OF THE PARTNERSHIP
3.1 Initial Capitsl Contributions of the Partners. Subject to the lerms of this Agreement, sach

Partner hereby commits to contribute, or has contributed, to the Partuership the cash, propetty or services
sel forth opposite its name in the column entitled “Initial Capitel Contributions™ in Exhibit 1. Each of the
contributions has been made or shall be made concurrently with each Partner's exeoution and delivery
hereof in cash or property. IFany portion of a Partnec’s initial Capital Contribution 15 other than cash, the
Parmers agree that the aggregate fair market value of the cash and ather peoperty contributed by such
Partner equals the value ser forth opposite such Partner's name in the column entitfled *Initial Capital

Contributions™ in Exhibit 1. The Partners agree that the Capital Accounts of the General Partner and Fider .

have been “booked up” to the fair market valoe thereof as reflected on Exhibit | and that such amounts
set forth on Exhibit 1 shell be controliing and reflected ip the books of the Parinership as the Capital

Account of the Partners commencing as of the Effective Date.
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32  Retum of Capital; Partmer's Loans., No Partner is cntitled to the retum of his or her
contribution or any subsequent contributions fo the Partnership or to be paid interest in respect of either of

his ar her Capital Account or any contribution mads by him or her to the Partnership. No unrepaid capital
contribution shall be desmed or considered to be a liability of the Partmership or of any Partner. No
Partner shall be required to contribute or loan any cash or property to the Partiership to enable the
Partnership to return any Partner's contribution to the Partnership. Notwithstanding the prior semience,
nothing herein shall prevent a Partner from loaning money to the Partnership under tenms and conditions
detarmined by the General Partner and such Partaer.

3 Schedule of Partiers; Contributions; Unit Ownership: Uncertificated Interests, T name

end address of, and the number of Units of each class and series held by, cach Partnwr are sst forth in
Exhibil 1 atiached hereto. Exhibit 1 hereto shall be amended by the General Partner from time to tine to
reflect (i) any additional Capital Comlributions made by the Pariners, (i) the issuance of additional Units,
and (ir) the admission of Additional or Substituted Limited Pariners. The Partnership Interests owned by
Partners hereunder shall not be represented by certificatss.

34  No Furth igation: Additional Capital Confributions, Except &s expressly provided
for in or contemplated by this Article 3, neither the Geperal Parier nor the Limited Partners shall have
any obligation to provide funds to the Partnership onder this Agreement, whelher by contributions to
capitel, loans, return of monies received or otherwise. Any Partner may, but shall not be obligated to,
make such additional Capital Contributions as such Partner and the General Pariner may détermine.

35 Desipnation apd Issnance of Additional Units. The Partnership, by action of the General

Partner, may establish, offer and issue such series and classes of Units as the General Pariper may
determine to be appropriate in its discretion. The General Pariner shall fix and determine the
designations, preforences, limitations and relative rights, including voting rights, of the Units of each such
series or class (which may be superior to those of the Common Units and any other class or series of
Units), and modify, waive or amend any provision of this Agreement with respect to such Units, by
execution of a Unit Designation and attaching such Unit Designation as an addenduwm or exhibit to this
Agreement, whereupon such Unit Designation shall become a part hereof and incorporated herein and this
Agreemont shall bs deemed to have been amended to the extent inconsistent with such Unix Diesignation.
No Partner shall have any precmptive rights or other rights to acquire any Units sold by the Partership.

Each Limited Partner acquiring additional Units hereby agrecs to make additional Camtal Conmbutlons
to the Partnership in the amount agreed upon at the time of such offer and sale.

ARTICLE 4
ALLOCATIONS, NET CASH FLOW AND DISTRIBUTIONS

4.1 Allocations,

{a) 1o General. The recognition and classification of the items of income, gain, logs
and deduction of the Partnership {whether recognized prior to or during Winding Up) shall be the same
for purposes of this Section 4.1 as their recognition and classification for federal incoma tax purposes
determined (i) without regard to any Section 754 Election which may have been made, (ii) without regard
to any provision of the Code which provides thal zn item of income or gain is not inchidable in gross
income or that an expenditure is not deductible ot chargeable 10 a capital account, and (m) without regard
to uny iterns allocated pursuant to Section 4.1(e).

(b) Bﬂ_l_llg._s. Subject to the ferms ¢f eny Unit Designation(s) covering any
outstanding Units from time to time, Net Income shall be allocated in the following priority:
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0 First, to each Partner in proportion to, and to the extent of, the amount by
which (A) the amount of the cumulative Net Loss allocated to each Paymer pursuant o
Section 4.1(d)(i), if applicable, and next pursuant to Section 4.1(c), exceeds (B) the
cumulative Net Income theretofore allocated to each Partner pursuent fo this Section

4. 1(bX(i); and

(i)  Second, to the Partners in accordance with fheir respective Percentage
Interests.

{c)  Net Loss. Subject tv the terms of any Unit Designation(s) covering any
oatstanding [nits from time to time, Net Loss shall be allocated to the Pa:tners in aceordance
with their respective positive Capital Account halances,

(d) Restrictions on Allocations. Notwithstanding anything in this Section 4.1 fo the
contrary: .

(i) The Net Loss allocated to a Partner parsuant to Section 4.1(c) shall not
exceed the maximum amount of Net Loss that can be so allocated without cawsing such
Partner to have an Adjusted Capital Account Deficit at the end of the year. All Net Loss
in excess of the limitation set forth in this Section 4.1{d)(i) sball be alIocated to the

General Parmer,

(i) In the event a Pariner receives any adjustments, allocations or
distributions described in Treasury Regulations § 1.704-1 (b} (2) (ti} (d} (4, (5) or (6),
items of Net Income shalt be specially allocated to such Partner in an amount and manaer
sufficient to elininate, io the extent required by the Treasury Regulations, the Adjusted
Capital Account Deficit of such Partner as quiokly as possible,

(iii)  In the event 2 Partner has an Adjusted Capital Account Deficit at the end
of any Accoanting year, such Partner shall be specially atlocated items of Net Income in
the amount and maaner sufficient to eliminate, i the oxtent roquired by Treasury
Regulations, the Adjosted Capital Account Deficit of such Partner as guickly as possible.

(iv)  Notwithstanding any other provision of this Agreement, but subject to
the exceptions set forth in Treasury Regulations § 1.704-2(1)(2), (3), (4) or (5), if there is
a pet decrease in Minimum Gain during 2n Accounting year, the Partners must be
allocated ilems of Net [ncome for such year (and, if necessary, subsequent years) in the
prapartion o, and to the extent of, ag amount equal to such Partner’s share of the net
decrease in Minimum Gain (ay such share is determined fa accordance with Treasury
Regulations § 1.704-2(g)(2)). The Minimum Gain charge back shall consist first of Net
Income from the disposition of Partmership assets subject to nonrecourse Iiabilities of the
Partnership with the remainder of the Minimum Gain charge back, if any, made up of 2
pro rala portion of the Partnership’s other items of income or gain for such year and shall
be detemuined in accordance with Treasury Regulations §§ 1.704-2(£)(6), 1.704-2(£)(2)
and 1.704-2()(2)(i}, or any successor provisions, If such Net Income from the
disposition of Parthership agsets exceeds the amount of Minimum Gain charge back, a
proportionate share of each item of such Net Income shall constitute a past of the

Minimum Gain charge back.

(v). Notwithstanding any other provision of this Agrecment, but subject to
the exceptions referenced in ‘[reasury Regulations § 1.704-2(0(4), if there is a nei
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decrease in Partmer Minimum Gain during any year, items of income land gain for such
year (and, if necessary subsequent years) shall first be allocated to cach Partner with a
share of that Partner Minimum OGain in proportion to, and to the extént of, an emouvst
cqual to such Partner’s shars of the net decrease in Partner Minimurm Gain (as soch share

is determined in accordance with Treasury Regulations § 1.704-2(i)(4)). The ftems to be
so allocaled shall be determinead in accordance with Treasury Regulations § 1.704-2(1)(4),

OF &MY SYCCESSOT Provision.

(vi}  Nonrecourse Deductions for any taxable year shall be allocated among
the Partners in the same manner as are the other Profits and Losses of the Partnership for
such year. Partner Nonrecourse Deductions for any taxable year should be allocated
amoug the Pariners in accordance with Treasury Regulations § 1.704-2()(1).

(vil)  The allocations set forth in this Section 4.1(d) (“Regulatory Allocations™)
are intended to comply with certain ccquirements of Treasury Regulations §§ 1.704-1 and
1.704-2. Notwithstanding any other provision of this Section 4.1 (other then the
Regulatory Allocations), the Regulalory Allocations shell be taken -into account in
allocating other Net [ncome and Net Loss among the Partners so that, to the extent
possible, the net amount of such allocations of other Net Income and Net Loss and the
Regulatory Allocations to the Partners shall bc equal to the net amount that would have
heen allocated among the Partoers if the Regulatory Allocations had not accurred,

(e) Scetion 704(c). Ttems of incoms, gain, loss, mad deduction with respect to an
assed contributed to the Parinership by = Partner that has a fair market value (as set forth in this
Agreement, or if not sct forth in this Agreement, as determined by the Generai Partner) at'the time of such
contribution which is different from ils adjusted tax basis shall, for tax purposes only, be allocated among
the Partners in the manner provided under Section 704(c) of the Code and Treasary Regulations
thereunder so as to take inte account any variation between the basis of the property to- the Partnership
and its fair market value at the time of contribution. Such allocations shall be madu in sccordance with the

traditional method set forth in Troasury Regulations § 1.704-3(b).

42  Computation of Capital Account The balam:é of the “Capital Account” of a Partmer as of

the Effective Date is as set forth on Exhibit 1 and, tn addition to the adjustmenis contemplated in Section
4.6, as of any subsequent date is increased by (i) the amount of cash contributed by that Pactner to the
Parinership on or prior {o that date (other than the satisfaction by Sloan of his capital commitment that is
already reflected on Exhibit 1); (i) the fair market value (as set forth in this Agreement, or if not sei forth
in this Agreement, s delermined by the General Partner) of any property (reduecd by any linbilitics
which are assumed by the Partacrship or o which such property is subject) which is contributed by that
Partner to the Partnership on or prior to that date; and (iii) 2ay item of Parthership income or gain which
is allocated to such Partner pursuant to Section 4.1 on or prior to that date; and is decreased by (a) any
Partnecship deduction or loss which is allocated to such Parther pursuant to Section 4.1 on or prior o that
date; (b) the amownt of cash distributed by the Parinership to such Parter ont or prior to that date; and
{c) the fair markel valus (as set forth in this Agrecment, or if not set forth in this Agreement, as
determained by the General Partner) of any property (reduced by any liabilities which arc assumed by the
distributee Partner or to which the property is subject) which is distributed by the Partnership io the
Partner on or prior Lo that date. For Capital Account purposes, depreciation, cost recovery deductions and
gain or loss on a sale or other disposition shall take into sccount the book basis, and not the tax basis, of
the assets of the Partnerstiip. Allocations pursuant to Scction 4.1(e) shall not be takea indo sccount for

Capital Accoont purposes.
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43 Digtributions, Excepé as otherwise provided in Section 74 hereio, end subject to the
terms of any Unit Designation(s) covering any outstanding Units from time to time, the Gensral Partner
shal} distribute Net Cash Flow ut such times as it may detcmaine in its sole discretion. Subject to the terms
of any Unit Designation(s) covering any outsianding Units from time to time, distributions of Net Cash
Flow shall be made to the Partners m proportion to their respective Perventage Interests. However,
subject to the terms of any Unit Designation(s) covering any outstanding Units from time to time,
distributions of Net Cash Flow which is derived in whole or in part from a Liquidating Event, shal) be
made in accordance with positive Capital Account balances in accordance with Section 7.4.
Netwithstanding anything in this Section 4.3 to the contrary, to the extest that there is Net lcoms
allocated to the Partners holding any class or series of Units, other than Net Income allocated in
accordance with 4.1(bXY) above, the General Partner shail be required to make distributions of Net Clash
Flow to the holders of such class or series of Units in an amount sufficient to pay the federa!l income tax
liability incuired by the Partners with respect to the Nt Income so allocated to them for die prior tax year
{other than Net Income allocated under Section 4.1(h)(i)), assuming that all such Partners are taxed ot a
35% marginal rate. Subject 1o the terms of any Uit Desiguation(s) covering any outstanding Units from
time to time, such distributions shall be made in proportion to their respective Percentage Interests, unless
such Net Tncome resoits from a Liquating Event, in which event, subject 1o the terms of amy Unit
Designation(s) covering any outstanding Units from time to ime, such distributions shall be made in
proportion fo the positive Capital Account balances of the Pariners.

44 Allocations Subsequent ip Assipnment. 1o the extent permitted by the Code, Net Income

or Net Loss and other itcms attributable to a Partnership Interest acquired by reeson of an assignment
from a Partner shall be allocated or adjosted between the assignor or the assignee based upon either (i) the
length of time & any Accounting year of the Partnership during which the assigned Partnership Interest
was owned by each of them, determined with reference 1o the effective date of the assignment or (i) an
interim closing of the Pertnership's books at assignar's sole expense. Such manner of allocation or
adjustment shall be determined by the assignor, with the consent of the General Partner, wiich consent

shall not be unreasoaably withheld.

45  Varying Intergsts. In the event that the Partners are admitted to the Partnership on
different dates during any Accounting year or if ibe Partnership Interest owned by the Pariners vary on
different dates during any Accounting year, Net Income or Net Loss for such Accounting year shall be
allocated among the Partners in proportion to each Parter's respective ownership of the Partnership
Interest from time to lime during such Accovuting year in accordance with Code Section 706, using any
conveation permitted wader such Code Section and selecled by the General Partner. For purposes of
determining Net income or Net Loss allocable to any period, all Partnecship items of income, gain, loss,
deduction and credit shall be determined og a daily, monthly or other basis, as determined by the General
Partver using any permissible method under Code Section 706 and the Treasury Regulations promulgated
thereunder.

46  Revalustions of Partnership Assets.

{a) Consistent with the provisions of Treasury Regulations Section
1.704-HbX2)(iv)(f), and 8s provided in this Section 4.6, the fair markel value of &ll of the
Partnership's assets {net of liabilities of the Parmership) shall be adjusted upward or downwerd
(resulting in comresponding adjustments to the Capital Accounts) to reflect any uardaltzed gain or
unrealized loss attributable to such Partnership property, as of the times of the adjustments
provided in Section 4.6(h), as if such unrealized gain or unrealized loss bad been recognized on
an actual sale of each such property and allocated pursuant fo Section 4.1, |
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(b)  Such adjustments shall be made as of the following times: (i) immediately prior
to the acquisition of an additional interest in the Partnership by oy new or existing Partner in
exchange for more than & de minimis Capital Contribution; (i) immediately prior to the
distribution by the Partnership to a Partner of more than a de minmis amount of property as
consideration for an intersst in the Partuership; or (ili) immediately prior 1o the liquidation of the
Partnership within the meaning of Treasury Regulations Section 1.704-1(b)(2XiiNg): provided,
however, that adjustments purstant to clauses (i) and (it) above sball be made only if the General
Partrer determinas that such adjustments sre necessery or appropriate to reflect the relative
economic interests of the Partoers in the Partnership. Nothing herein shall require the General
Partner to make adjustments pursuant 1o clauses (i) and (ii) above in the event of the exercise of
an oplion fo acquirc a Parinership Interest with an exercise price based upon the fair market value
of the subject Parinership Intersst at the time of grant will not require.

(c)  In accordance with Treasury Regulations Section 1.704-1(b)}(2)(iv)(e}, the faiv
market valoe of Partnership asscls distributed in kind shall he adjusted upward or dowaward ©
reflect any unrealized gain or unreakized loss attributable to such Parfnership property, as of the

time any such asset is distributed,

(d)  Iudetermining unrealized gain or unrealized loss for purposes of this Section 4.6,
the aggregatn cash amount and fair market value of all of the Partnership’s assels and labilities
{including cach or cash equivalents) shall be determined by the Gencral Partner using such
reasonable mcthod of valuation g it may adopt, of in the case of a liquidating distribution
pursuant to Article 7 by the Liquidator using such reasorable methods of valuation as it may
adopt. The Gencral Partner or the Liguidator, as the case may be, shall allocate such apgregate
value among the assets of the Partership (in such manner as they determine i their sole and
absolute discretion) to atrive at 8 fair market value for individual praperties. ‘

(¢)  Notwithstending the foregoing provisions of this Section 4.6, the fair market
value of all of the assets of the Partnership {net of liabilities of the Partnership) shall be calculated
in good faith by the General Partner. In detormining the fair market value of the assets of the
Partpership, the General Partner may, but is not required to, seek and rely on the advice and
opinions of professional appraisers and gccountants as the General Partner, in its discretion,

deems advisable or appropriate,

ARTICLE 5
ACCO i TTERS

3.1 Accownting Records, Accounting Year. The books and records of the Partnership shall
be kept on such basis of accounting as the General Partner may determine from time to time. Such books

and records shall be maintained by reference to an accounting year which shall be the calemdar year. The
General Partner shall keep or cause 1o be kept full and proper accounts of all transactions of the
Partership in accordance with the accountig principles described in this Section 5.1.

52  Inspectiop. The books and records of the Partnership shall be vaintained at the
Partnership Office. The Genern) Partner shall have the right to reasonably restrict accass to the books and
records of the Partnership (both with respect to the type of information available and the manner of

access).
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53 Tax Matters. Subject to the contro] and direction of the General Partner, the General
Pariner shall be the “Tax Matters Partner” of the Parmership within the meaning of Section §231(aX7) of
flie Code and any regulations jssued thereunder, uniess the Code or the regulations issucd thereunder
requite another person 10 be the tax matters pariner. The Tax Maters Partner shall prepare and fils (ot
cause to be prepared and filed) all income tax returns of the Parinership, snd shall furmish copies thereof
to thie Partners. After the receipt of a final parinership administrative adjostment For a taxable year, the
Tax Matters Partner will nat file a “petition for readjustment of the partnership items® within the
meaning of Section 6226 of the Code, in any court other than the United States Tax Court, without the
consent of the General Partner. TFurther, the Tax Matters Partmer will not agree, pursuamt to Section
6229(b)(1)(B) of the Code, to extend the period for assessing any tax imposed by subtitle A of the Code
with respect to any Person which is atiribuiable to any Parmership item {or affected itsms) of the
Partnership without the consent of the General Partner. The rensonable expenses, if any, which the Tax
Matters Pactner incurs in fulfilling its responsibilities under this Section 53 shail be expenses of the
Partnership. '

5.4 Income Tax Elections. The General Purtner shall have the right to make any applicable
elections ander the Code on behalf of the Partnership, inchuding any election under "I'ressury Regulations
§ 1,754-1(b) to adjust the basis of Partnership property in the manner provided in Treasury Regulations §
734(b) and 743(b) of the Code (a “Section 754 Elcction™). ‘

ARTICLE 6 1

TRANSFERS OF PARTNERSHIP INTERESTS; COVENANTS OF PARTNERS

6.1 Trapglers of Partnership Intoresis. No Partper may sell, assign, transfer, mortgage,
pledge, collaterally assign, convey, donate, contribute, grant an equity interest in or otherwise dispose of
or alienate (hereinafter collectively called “Transfer”) all or any part of its Partmership Infcrest unless such
Transfer is effccted as follows: ‘ -

(a) the Transfer is approved in writing by the General Partner;
(B the Transfer is made pursvant to Sectien 6.2;

(¢}  the Transfer is made pursuant to Scetion 6.3;

{d) the Transfer is raade pursiant to Sectton 6.4; or

e with respect to any Units other than Common Units, such Transfer is made
pursuant to the provisions of the Unit Designation covering such Units.

Additionally, each Limited Partner that is a Special Purpose Fotity agrees thal prior to the
termination and dissolution of the Partnorship that such Limited Partner (i) will prevent each awner of
such Limited Partnes from Transferring any interest in such Limited Partner (including an enquity interest)
and will prevent each owner af such Limited Partner from grunling any option or other right lo acquire,
including upon exersise or conversion, any interest in such Limited Fartner (including sn eqaity interest),

and (i) will not issue any interest in (inclnding equity securities of) or grant any option or ofher right to

acquire, including upon exercise or conversion, any interest in (inchuding cquity secirities of) such
Limited Partner, without first obtaining the approval of the General Partner.

Any aitempted Transfer in violation of the provisions of this Article 6 shall be void ab initio.
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62 Right of First Refusal.

{a) If, at any time after the datc that is five (5) yesrs after any holder of Common
Units first becomes a Partner or such other time pariad as may be provided in any Unit Degignaation, such
holder (herein referred to as “Seller”) receives from a single, third party Qualifying Purchaser (a5 defined
below) a bona fide written offer to purchase il (but not less than aff) of the Seller's Common Units
(herein referred to as the “Proposal™) for consideration consisting exclusively of cash, a pramissory note
from the purchaser, or a combination thereof, which Proposal the Selier desires to accept in good faith,
the Seller shall give Elder, the Partnership and the other Parters (herein referred to as the “Offeres
Pariers™) written notice of the Seller's good faith intention to sell such Common Thits (the “Offered
Units”) pursuant to the Proposal, which notice shall state the name and address of the proposed purchaser,
& certification that the proposed purchaser is a Qualifying Purchaser, the price and all of the terms and
coaditions of the Proposal received by the Scller, and shall state that the notics is being given pursuant to
this Section. A copy of the written offer, and any proposed sales agreement and/or other documents, from

or with the proposed purchaser shall be provided with the notice. Notification of the Propasal 1o Elder, -

the Partnership and the other Partners in the manner set out above shall constitute an offer (the “Offer™)
by the Seller to sell the Offered Units to Fider, the Partnership and (he Offeree Partners at the price and
upon the terms sct forth in the Proposal. As used herein, the term “Qualifying Purchaser™ shall mean
Person who is not engaged in, and does not propose to engage i, directly or indirectly, any activity that is
proseribed under Section 6.11 of this Agreement {or atty successor provision thereto),

(b) Commencing with the date of delivery of said notice, Elder shall have the first
optiott for & period of thirty (30) days to agree in writing to purchase all or any portion of the Offered
Units upon the terms set forth in the Proposal, subject to the remaiming provisions of this Section. Elder
shall have the right to assign his rights under this Section to any other Person,

(¢}  If Elder does not sccept the Offer within the applicable time period described
above, or accepts the Offer for lcss than all of the Offered Units, be shall notify the Partnership of its
option to accept the Offer. Commencing with the date of delivery of said notice, the Partnership shall
hava the option for a period of thirty (30) days 10 agree in writing to purchase all or any:portion of the
Offered Units as to which Elder has not exsrcised his option upon the terms set forth in the Proposel,
subject to the remaining provisiots of this Section. The Partnership shall have the right lo assign its
rights under this Section lo uny other Person, _

(dy I neither Elder nor the Partnership accepts the Offer within the applicable time
periods described above, or if they accept the Offer for less than ail of the Offered Units, the Partnership
shall notify the Offerce Partners of their option to accept the Offer. Commencing with the date of
de]wery of said notice, the Offeree Partners shall have the option for a peried of thirty (30) days to agree
in writing 1o purchase all or any portion of the Qffered Units as to which Elder and the Partnership have
not exercised their respective options upon the terms set forth in the Proposal, subject to ihe remaining
provisions of this Section. The Offeres Pariners shall have the right to exercise sail aption in soch
preportions as they agree upon among themselves or, in the absenoe of apy such agreement, in proportion
lo the respective Percentage Iuterests, measured as of the date of the Parinership®s notice to the Offerce
Partners, of those Offeree Partners exercising such option to-purchase.

(€) If Elder, the Parmership and/or any of the Offercc Partners elect to purchase all
or any portion of the Offered Units, a closing of all such purchases and sales shail be held on or before
that date which is the later of: (i) the date that is sixty (60) days after he date of the Partnership’s notice
to the Cfferee Partners pursuant to paragraph (d) above, or (i) the date set out for closing undes the terms
of the Proposal. At the closing, the Offering Partner will travsfer the Offered Units to be sold 10 Elder, the
Partnership end/or the Remaining Partners, as the case may be, free and clear of any encurmbrances (other
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than any encirmbrances to be taken subject to or assumed under the terms of the Proposal).

(00  Notwithstanding anything in this Section 6 to the contrary, if; at the end of the
option periads described above, the Offer has not been exercised by Elder, the Partoership and/or the
Remaining Partners to purchase all of the Offered Units, then the right to exercise such options shalt
expire and Offering Parmer shall be free for a period of forty (40) days after the expiration of the Offeree
Partners’ option period pursuant to paragraph (d) above fo sell all, but not less than all, of the Offered
Units to the prospactive purchaser (but ol more than one purchascr) aamed in the Proposal at the price
and upon the terms and conditions sot forth in the Proposal, subject to the remaining terms hereof, If such
Offered Units are pot so sold within the aforesaid forty (40) day period, Seller shall nat be permitted to
seli such Offered Units without again complying with this Sectior. Seller and any Person who purchases
Qffered Units under this Section (other than an existing Partner who purchased pursuant to is right of
first refusal rights as set out above) shall comply with the applicable requirements set forth in the
Partnership Agreement relating to Transfers of Units (including, without fimitation, the provisions of
Sections 6.6 und 6.8 thereof) and shall, as a condition to such purchaser’s purchase of the Offered Units,
provide the Partnership such information and certifications 2s the Partnership may request to confinm fhat

such purchaser is a Qualifying Purchaser.

6.3 Option on Occunence of Operative Bvent.

(a) Upon the accwrrence of an Operative Event with respect to any Pertner (other
than Elder whose Partnership Interest shatl not be suhject to this provision), Elder shall have the oplion to
acquire, upon the terms set out in this Saction 6.3, all or any part of the Partnership Intervst thea held by
such Partner; provided that as set forth in Section 6.4, upon termination of the marital rolationship of a
Partner, such Partner shall have the first option to purchase aif or any part of a Partnership Inferest
obtained by the former sponse. Upon the cocurrence of any such Operative Event, the Partner subject to
such Operative Event (and/or its representative(s), former spouse or the trustee in bankrupiy, if
applicable) (such Partner, its represeniative(s), former spouse and/or the trustee in bapkruptcy being
herein referred to as the “Subject Partnec™), shall submit & writlen offer to setl such Partnership Intcrest to
Elder by United States Certified Mail, Return Receipt Requested, which potice shall refer to the
provisions of this Section 6.3. Elder shall have an exclusive option for 2 period of ninety (90) days afler
its roceipt of such nofice to elect to purchase all or any past of said Partnership Interest. The aggregate
purchase price for the Parinership Interest elected for purchase shall be an amaunt equat to the Agroed
Price of such Partnesship [nterest a5 of the date of such Operative Event less the expenses of appraisal, if
any, and any disposition costs, which shall he bomne by the Subject Paxtner (the “Purchase Price™). The
Purchase Price shall be paid over a period of four (4) years i five (5) equal annual instaliments, with the
first such installment being on the clasing date of such purchase and sale and the remaining foor (4)
instaliments being paid on the following four consecutive anniversery dates of such closing dais, and
there shall be no penalty for prepayment; unpaid principal balances shall bear interest at a veriable rate
per amum equal to the prime tate of interest published from time to time in the Wail Stroet Yournal,
Southwest Edition, or its successors, in effect from time to time, plus 1%, limited to the maximum lawful
rate, If Elder elects to exercise its option to purchase all or any part of the Subject Parmer’s Partnership
Tnterest, a closing shall ocour at the offices of the Partnership on or before thirty (30) days after the later
of (i) the date of exorcise of such optian or (if) the fina! dctermination of the Fair Market Value, or at suh
other time and place as the partics may apree. The above natwithstanding, in the event that the Operative
Event result from the termination of the Subject Periner’s employment or enpagement with the
Partnership for Cause at any tims, or sach Subject Partncr resigas his employment or engagement with
the Purtnership on or beforo Decamber 31, 2009, or the Operative Event rises from the Subject Partner's

material breach of this Agreement, the Purchase Price shall be paid in ten (10) equal annual instaliments
aver a period of nine (9) years after the closing of the sale rather than four (4) years {with the first

ingtallment due vpon the closing of such purchase and the remaining paymeunts on each subsequent
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anniversary thercafler). Al such closing, the Subject Partner and/or the trustee in bankruptcy (if
applicable) shall deliver such instruments of transfer as Elder may reasonably require so as to transfer the
Subject Partner’s Partnership Interest to Elder in exchange for Elder’s sgreement to pay the Purchasc
Price herein provided. Elder shall gramt the Subject Partner a seciurily interest in the Subject Partner’s
Partnerskip Interest purchased by Elder, to be cvidenced by a security agreement in a form reasonably
acceptable to Elder and the Subject Partner. The payment to be made to the Subject Partner or ifs
representative pursuant to this Section 6.3 shall be in complete liquidation and satisfaction of all the rights
and iaterest of the Subject Partner (and of all Persons claiming by, through, or ueder the Subject Partner)
in and in respect of the Partnecship, including, without limitation, such Partership Interest, any rights in
specific Parmership propedy, and any rights apainst the Partnership and (insofar as the affairs of the
Partnership are concerned) against the Pariners. Elder shall have the right to assign his nghts herevader

to any other Person.

{b) In the event that Elder does not elect to exercise the optian upon the occurrence
of an Operative Event pursugat to this Section 6.3 within such ninety (90) day time period or elects to
exercise such option, but does not elect to purchase all of the Subject Partner’s Parinership [nferest, then
the Partnesship shall have the option tn acquire, upon the terms set out in this Section 6.3, all or any part
of the Partnership Tnterest of the Subjact Partner got elected for purchass by Elder. Upon the expiration
of such ninety (90) day time period as provided in Section 6.3(2) or upon the carltier recsipt of writien
notice from Elder that he has either elected not to exercise his aption pursuant to Section 6.3(a) or elected
to purchase less than all of the Subject Partner’s Parinership Interest, the Subject Partney shall submit a
written offer to sell the Partnership interest aot elected for purchase by Elder to the Partnership by United
Stales Certified Mail, Return Receipt Requested, which notice shall sefer to the provisions of this Section
6.3. The Partnership shall have an exclusive option for & period of sixty (60) days after receipt of such
notice to elect to purchase all ar any part of the Partnership Interest not elected fir purchase by Elder. The
zgoregate purchase price for the Partnecship Interest being purchased by the Parmgmhlp shall be an
amount equal to the Purchase Price of the Partnership Imferest being purchased by the Parinership. The
Purchase Price shall be paid in five (5) equal ennwal installments over a period of four (4) years (or ten
(10) equal wnnual installments over a term of nine {9) years in the event such purchase is in conmection
with the Subject Partner resigning on or before December 31, 2009 or being terminated for Ceuse st any
time), with the first such installment being on the closing date of such purchase and salo and the
remaining four (4) installments being paid on the following four consecutive amniversary dates of such
closing date, and there shall be no penalty for prepayment; unpaid principal balances shall bear inferest at
a variable rate per annun equal ta the prime rate of interest published from time 1o time ip the Wall Street
Journal, Southwest Edition, or ifs successors, in effect from time to tme, plus 1%, limited o the
maximum lawfu] rate. IF the Partmership elects to exercise its optioa to purchase the Subject Parfoer’s
Partmership Interest, a ¢losing shall occur at the offices of the Partnership on or before thirty (30) days
after the later of (i) the date of exercise of such option, or (it} the final determination of Fair Market
Value, or (1ii) at such other time and place as the parties may agree. At such closing, the Subject Partner
and/or the trustee in bmkruptcy (if applicable) shall deliver such ipstruments of transfer us Partoership
may reasonably require 5o as to transfer the Subject Pariner’s Partuership Interest to the Pastership in
exchange for the Partnership’s agreement to pay the Purchase Price herein provided. The payraeat to be
made to the Subject Partner ot its represcutative pursuant to this Section 63 shall be in complete
liquidation and satisfaction of al! the rights and interest of the Subjest Partner (and of all Persons claiming
by, through, or uider the Subject Partner) in and in respect of the Perinership, inchuding, without
limjtation, such Partaership Interest, any rights in specific Partership property, and any rights against the
Partnership end (insofar as the affairs of the Partucrship are concened) apainst the Partners. The
Parmership shall have the right, as detcrmined by the General Partner, fo assign its rights hereunder to any

ather Person.
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()  In the event that Eldcr and the Partnership do not elect fo exercige the option
upon the occurrence of an Operative Event pursuant to this Section 6.3 within the applicable time periods
or elect to exercise such option, but do not elect to purchase all of the Subject Partner's Parinership
Interest, then the remaining Partmers {the “Nonsubject Partners”) shall have the option to acquire, upon
the terms set out in this Section 6.3, all or any part of the Partnership Interest of the Subject Paziner not
elected for purchase by Elder and the Partnership. The purchasing Nogsubject Partners shalfl have the
right to exercise said option in such propertions as they agree upon among themseives or, in the absence
of any such agreement, in proportion to their respective Percentage Interest as roflected by, the Partnership
books on the date the Parinership’s option expires. Upon the expiration of such sixty (60} day time period
as provided in Section 6.3(b) or upon the eartier receipt of written notice from the Partuership that it has
either elected not to exercise its option pursuant to Section 6.3(b) or that it and Elder elected to purchasc
Jess than all of the Subject Partner’s Partnership Interest, the Subject Partner shall submit 2 written offer
to sell the Parinership Tnterest not elected for purchase by the Partuership and Elder to the Nonsubject
Pariners by United States Certified Mail, Retumn Receipt Requested, which notice shall refer to the
pravisiong of this Section 6.3. The Nonsubject Partners shall have an cxclusive option for a period of
sixty (60) days afier receipt of such notice to elec! to purchase al] or any part of the Partnership Interest
not elected for purchase by Elder and the Pastnership. The aggregate purchase price for the Partnership
Interest being purchased by the Nonsubject Partners shall be an umount equal to the Purchase Price, with
esch Nonsubject Pariner paying an amount equal to his proportionate share of the Purchase Price (based
upon the respective portion of the Partnership Intercst being purchased by such Noasubject Parmer). The
Purchase Price shail be paid over a period of four (4) years (or ten (10) annual instaliments in the event
such purchuse is in connection with the Snbject Partner resigning on or before December 31, 2009 or
being terminated for Cause at any time) in equal annual installments, with the Grst such instaliment boing
on the closing date of such purchase and sale and the remaining fovr (4) installments being paid on the
following four consecutive anniversary dates of such closing date, and there shall be no penaly for
prepaywent; unpaid principal balances shall bear interest at a varizble rate per annum eqea! to the prime
rato of tnterest published from time to time in the Wall Street Journal, Soutbwest Edition, or its
successors, in effect from time to time, plus 1%, limited to the maximum lawful rate. If the Nonsobject
Partners elect to exercise their oplion to purchese the Subject Partner’s Partnership Infeeest, a closing shall
oceur atthe offices of the Parinership on or before thirty (30) duys after the later of (i) the date of exercise
of such option or (ii) the determination of the Fair Market Value of the subject Partnership Tnterest, or at
such other time and place as the parties may ngres. At such closing, the Subject Pariner and/or the trustee
in bankruptcy (if applicable) shafl deliver such mstruments of transfer as the Nonsubject Partners may
reasanably require so as to trausfer the Subject Pariner's Partnership Intecest to the Nonsubject Partners in
exchange for the Nonsubject Partners’ agreemment to pay ibe purchase price hersin provided. The
Nonsubject Partners who elect to esercise their oplion to purchase the Subject Partner’s Partnership
Interest shall grant the Subject Partner a security interest in the Subject Partner’s Partnership Interest
purchesed by such Subject Pariner, to be evidenced by a seourity agreement in a form reasopably
acceptable {0 the General Partner, such Nonsubject Partners and the Subject Partier. The payment to be
made to the Subject Partneér or its representative pursuant to this Section 6.3 shali be in completo
liquidatior: and satisfaction of all the rights and interest of the Subject Paytner (and of all Persons claiming
by, through, or urder the Subject Parner) in and in respect of the Partnership, including, without
limitation, snch Partnership Interest, eny rights in specific Partnership property, and any Tights against the
Partmership and (insofar as the affairs of the Partnership are concerned) against the Parmers,

(d)  Prior to or upon the occurence of any Operative Event which shyll cause, or
threaten to cause, the involuntary disposition of uny Partner’s Partnership Interest {or any portion thereof
or interest therein), the Partner subject thereto {or his or her represeniative) shall send written notice
thereof to the Parinership, by certified or registered mail, refurn receipt requested, cllsc.losmg in full the
nature aed details of such actual or threatened involuntary disposition, and the provisions of Section 63
shall apply; provided, thet the option of the Parinership pursuant to Section 6.3 shall extend for sixty (60)

22

2089808.14



.

days from the later of such involuntary disposition or the sending of such natice.

(¢} In the event of an Operative Event and less than sll of the Subject Partner’s
Partnership Interest is purchased prsuant to this Section 6.3, the Parinership Interest sball remain subject
to the transfer restrictions contained in Section 6.1.

(] Notwithstagding any provision in this Section 6.3 to the contrary, if the Subject
Partner fails to timely submit 4 written offer to Elder, the Partnership or the Nonsubject Partmers, as the
case inay be, ynder this Sevtion 6.3, and Elder, the Partnership or the Nongubject Parmers become aware
of events that obligate the Subject Partner to make such an offer, Elder, the Partnerchip or the Nonsubject
FPartners, as the case may be, may send the Subject Partner potice of such faiture to camply herewith and
the Subject Partner shall be deemed to have made the offer to sell such Partnership Interest in accordance

with his Sectien 6.3,

64 Option_Upon_Termination of Marital Relationship.  If the marital relationship of a
Partner is terminated by death or divorce and such Partner does not succeed to his or her spouse’s
community interest in the Partoer’s Parinership Intercst (or any part thereof), such Partner shall have the
first option to purchase all or any part of his or her spouse’s interest in such Partnership Interest, and,
upon such Partnet’s election to excroise such option, his or her spouse or the execator or administrator of
such spouse’s estate shell be obligated to sell the Partnership Interest elected for purchase to such Partner.
The price at which such interest shall be purchased shall be an amount equal to the Purchase Price as
would be determined as provided in Section 6.3 hereof, as if an Operative Event had occurred (and for
purposes of determining the “Agreed Price,” such Pariner's spouse shall be deemed the “Subject Partner”
and such Partoer shal] be deemed the “Nonsubject Partner™). The Purchase Price shall be paid over a
period of five (5) years in equal annual installments, with the first such instaliment being an the date that
is one (1) year after the closing date of such purchase and sale, and there shall be no penalty for
prepayment; unpaid principal balances shal] bear interest 2t a variable rate per annum equal to the prime
rate of interest published from time to time in the Wall Suect Journal, Southwest Edition, or ifs
successors, in effect from time to time, plus 1%, limiled to the maximum lawful rate. Such option must
be exercised within ninety (90) days after such death or divorce, Should such Pertner fail to excroise such
option within such ninety (90) day period, such failure shall constitite an Operative Event herennder, and
the provisions of Section 6.3 shall apply; provided, however, the failure of Elder to purchase such
Partnership Interest from his spouse shall not constitute an Operative Event hereunder.

6.5  Centain Representations and Covenants of Pariners. Each Partner that is acquiring a

Partnership Interest in connection with the execution and delivery of this Agrecment, by execution of this
Agreement, and each assignee or transferee of a Partner by acceptance of the rights and interests of his
assignor or transferor in the Partnership, represents, warrants to, covenants and agrees with the
Partnership and the Partners as foliows:

(@)  Such Person or his representative bas extensive knowledge snd experience in
investing in ventures similar to that of the Parinership and is capable of evalnating the merits and risks of
an investment in the Partnership. Such Person is able to bear the economic risk of an investment in the
Partnership, incheding the risk of holding indefinitely uny Partnership Interest acquired by such Person.

(v} Such Person has relied on his or its own representatives (including appropriato
professional advisors) for legal, tax and investment advice in evaluating an investment in the Parmership
and has not relicd on another Parmer for such advice. Such Person ot his repeesentative has beep afforded
full access to the Partmership’s records and affairs for purposes of investigating an investment in the
Partnership, and all information requested by such Person or his representative concerning the Fartnership

has been supplied,
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(¢)  Such Person recognizes that the Partnership is sngaged in an enlerprise of high
and inhereat risks and that no governmental agency has made any finding, mvestigation or determination
releting to the faimess of this Apreement or the suitability for any purpose of an investment in the

Partnership.

(d)  Such Person is aocquiring its Partnership Interest for his ovim account, for
investment, and nol with & view to resale or assignment or subdivision thereof. Nom:ﬂ:stan:dmg any
other provision of this Agreement to the apparent contrary, such Person shall not sell or assign any
Partnership Tnterest in the abseace of an effective registration statement under the Securities Act of 1933,
as amended (the “Securities Act”), which is not contemplated, or zn opinion of counsel satisfactory to the
General Pariner that any such proposed sale or assignment does not violate the Securitics Act or the
Tegistration provisions of any securities law, state or federnl, applicable thereto.

Each Partner or such Person agrees to indemnity and hold hanmless the Partuership and the other Pariners,
their respective agents and representatives, and the controlling Persons of each of the foregoing, from and
against any and all loss, elaims, damage or liability directly or indirectly related to, arising from or
incurred in connection with any breach of the foregoing representutions and warrenties (inctading any

" misrepresentation ot omission related thereto, whether existing on the date hereof or subsequent hereto)

by such Person. In the event of any rescission of the sale of a Partnership Interest 1o a Partner, the Capital
Cantributions or any other funds of such Pariner held by the Partnership or its agents may be retained and
applied in satisfaction of such indemmnification obligation.

6.6  Additioyal Covensnts Transfers. In the event of any Transfer of a
Partnership Tnterest in accordance with the provisions of this Article 6, each Pariner agreds lo cooperate
folly with the Partner making such Transfer in order to facilitate such Transfer. Such cooperativn
includes, without limitation, the execution of all appropriate instruments or doecuments #s the General
Pariner may reasonably require to evidence such Transfer or such Partner’s consent thereto. Except as
otherwise required by the General Partner, the Partner making such transfer shall deliver to the General

Partner & legal opinion, in form and substance reasonably satisfactory to the General Pactner, of counsel

reasonably acceptable to the General Partner, to the effect that registration under the Securitics Act or the
securities laws of any state is not required for such Transfer, or such other evidence that may be
satisfactory to the General Pariner to the effect that any such Transfer will not be in violation of the
Securities Act or other applicable federal or statc securities laws, or any rule or regulation promulgated
thereunder, and such other opinions ag the General Partner may reasonebly require.

6.7  Effect of Change in Parmers. Subject to all of the provisions of this Agreement,
admission of any new Partner or the withdrawal, death, incapacity, dissolution, liquidation, bankruptcy or
substitution of any Partner shall not interrupt the continuity of or cause the termination of the Partnership.

6.8  Admission as Additional Linited Pastner. The General Pariner may admit one or more
Additional 1,umited Partners to the Partnership upen such terms as the General Partner may deterntine,

&nd no Limited Partner shall have any preemptive rights or other rights to acquire any Units sold by the
Partnership as contemplated in this Section 6.8. Without fimiting the genenlity of the foregoing, in order to
raise additional capital for the Partnership or fo attract qualified- personnel or to rewzrd personnel
(collectively, “Key Porsonnel™), the General Parmer is authorized to admit Additional Limited Partners
and to sell {or with respect to Key Personnel, in excbange for services), additiona) Units or grant options
to acquire additiona! Units, under such terms and conditions 25 may be determined by the General Partner
consistent with the General Pariner’s fiduciary duly 1o the Partnership. Incident to admitting additional
Limited Partners and notwithstanding anything in this Agreement to the contrary, the terms of this
Agreement may be amended by the General Partner without the consent of the Limited Partmers in urder
to provide for the rights, preferences and duties of such additional Units and such Additional Limited
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Partners.

6.9  Admission as Substituted Eimited Pastner. Any Partnership Interest acquired pursuant Lo

any provision of this Article 6 shall constitute a limited partnership inferest following the Transfor,
provided that the Person acquiring such limited partership interest shall pot become a Substituted
L.imited Partner except upon the writlen approval of the General Pariner. The General Partner shall also
have the discretion as to whether or not to admit, as a Sobstitnted Jimited Partner, any sucgessor-in-
interest of an insolvent Limited Partner. Prior to being admitted to the Partnership as a Substituted
Limited Pasiner, a tmngferee or successor-in-interest of a Limjted Partner shall not have'any consent or
approval rights otherwise enjoyed by the Limited Pariners under this Agreement (including, without
limitation, under Section 2.2). Aay Person admitted to the Parinership 2y a Substituted Limited Partner
shall, prior to such admission, execute and deliver copies of this Agreement as then constituted. Upon
admission, such Person shall be subject to all provisions of this Agreement in the place of its transferor as
if originally a party herwto. Any Partnership Interest transferred pursuant to any provision of this Article
6 shall thereafter remain subject to all the provisions of this Article 6 and this Agreement.

6.10  Vohmtary Withdrawal. Except in the case of a Transfer of all or any part of its
Partnership Interest as permitted by the foregoing provisions of this Article 6, the General Parmer
covenants end agrees that it will not voluntarily withdraw from the Partnership as a Pariner without the

prior writien consent of ¢ach of the other Partners.

6.11  Covenant of Confideniiality; Non-Disparagement; Noncompetition.

(a) Prior to a Partner’s withdrawal 25 a Pertoer from the Partnership, ‘and thereafier
for a period of three (3) years, such Partner shall not lmowingly divulge, fumnish, or make available to
any third person, whether a natural person or an entity, or use for his eem accoust or far the benefit of
any third party, without the prior written consent of the General Pariner (which consent may be given or
withheld in its sole and absolute discretion), any trade secrets or other confidential or proprictary
information conceming the Parmership or any Partner of the Partnership, or any business of the
foregoing (whether such Partner has such information in his memory or embodied in writing ar other
physical form) (collectively, the “Confidential Information”™), including, without ILmitation, (i)
information concerning the operations, systems, services,” personnet and financial affairs of the
Partnership, (ii} computer software, forms, comtmcts, agreemcnts, literature or other doouments
designed, developed or written by, for, with ar on behalf of the Partnership, (i) the stratogy and the
methodology and processes used by the Partnership or (iv) any and all notes, analysis, ‘compilations,
studies, simmaries, and other material preparcd by or for the Partnership or containing or based, in
whole or in part, on any other Confidential Information. Any covenanl made pursuant to this Section
6.11(a} shall be subject to the terms and conditions of any separale agreement betwetn thie Partner and
the Partacrship relating to employment apd the provisions of services to the Parmership.
Notwithstanding the foregoing, nothing herein shall prevent a Pariner who becomes logally compelled o
disclose such confidential information by a legal suthority having competent jurisdiction over such
Partnet (by special deposition, interrogatory, request for docoments, subpoena, civil investigative
demand or similar process; each such process, 2 “demand™) from responding to such damand without the
General Partned's prior written consent; provided, however, thet such mdividual Partner shalf have given
the Partnership written notice of aay such demand promptly after the receipt thereol. Each Pertner
agrees to deliver to the Partnership any time requested including without limitation, upon withdrawal as
a Pariner all Confidential Information in whatever form the Confidential Information exists as well as
deliver any other information relating to the Confidential Information in the Partner's possessian or

conirol.

The Partners acknowledge and agres that the engaging in the activities prohibited in Section 6.11(c)
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below while such Pariner is & Partner of the Partnership or during the one (1) year period following the

transfer of all of such Pariner’s Partnership Interests in accordunce with Asticle 6 (the “Restriction
Period”) is prima facis evidence that the Partner is using Contidential Informaiior in violation of this
Section 6.11(a) and the burden of proof in any procecding to restrict such activity shall be on such Partner
to provide evidence that such activity did net result in the unauthorized use of tho Confidential

Information.

period of two (2) years, such Partner shall not disparage or defame the Partership or the General Partner,
or any of their respective current or former officers, directors, shareholders, partners Qr members, in
communications with investors, ofients, potential clicats, competitors, the media, or other Persons with
whon any of the above do business or may do business, _

() Prior Lo the withdrawal of a Partner from the Partnership, and for a !2-month period
from the date of such withdrawel thereafter, unlegs ntherwise consented ta or waived in fwriting by the
General Partner or as set forth in & Unit Designation, such Partner shall not dircetly or indirectly, on
behalf of such Partner or any other Person:

() compete with, invest in, own, manage, operale, finance or control, or
participate m the ownership, meanagement, operation, financing, or control of, 'or be in any
mammer connecled with any Person that is engaged or plans to engage in any activities that are in
competition with the Core Business, or any related business that the Partnership is then engaged
or has plans to engage, in any stzte in which the Partnership then conducts business, or then has
affirmative plans to conduct business, The foregoing provision shall not zpply to investments in
shares of stock of a corporation traded on a national securities exchange or on the national over-
the-counter market which shall constitute less than one percent (1%) of the outstending shares of

such stock of such corporation;

(i) induce or attempt to induce to Jeave his or her employment or engagement
with the Partaership, or employ or otherwise sngage, any of the Pariners, employees, consultants,
agents or independent contractors of the Partnership (for this purpose the terms “employees,”
*“consultants,” “apents,” and “independent contractors™ shall includs any persons: having such
status with regard to the Partnership at any time during the six (6) mooths jreceding any
solicitation (direct or indirect) in question); and

(i}  solicii or attempt o solicit, or endeavor fo entice any customers or
prospective customers, suppliers, licensces or other business relations of the Partnesship, cither
directly or indirectly, to divert their business to any Person away fram, or to cease doing business
with, the Partoership or in any way interfere or attempt to interfere with the relattonship betweon
any such cusiomer or prospective customer, supplicr, licensee or business refation and the
Partership (for this purpose the terms “costomer,™ “supplier,” “licensee™ and “other business
relation” shall inckide any Persons having such status with regard to the Partnership a? any tims
during the twclve {12) months preceding any solicitation (direct or indirect) in guestion and
“prospective customer™ wmeans any Porson that, 2s of such time, the Partnership has ideatified asa
potential ctsstomer),

Each Partner agrees that this covenant in Section 6.11{c) is reasonable with respect to its
duration, geographical ares, and scope. Further, the provisions set forth in Sections 16.2 and :10.3 are not
uppressive to any Partner nor uguuous to the public

Any covenant made pursaant to this Section 6.11(c) shall be subject the terms and

26

2009808 14

(t)  Prior to the withdrawal of a Parmer from the Parthership, and thereafter for a |

43



—r—

conditions of any separate agreement between the Pariner and the Partnership relating to employment and
the provisions of services to the Partnership that may be entered into concurrent with or after the

exceution of this Agreement.

(d) Each Partner acknowledges thal the material breach or atterapted or threatened
breach by it of any provisions of this Section 6.11 would canse imeparable ; mjury to the Partnership not
compensable in movey damages and that the Partnership shail be eotitled, in addition to all other
upplicable remedies, to obtain a temporary and a permanernt injunction and a decres for specific
performance of this Section 6.11 without being required to prove damages or furnish any band or other
security, The provisions of this Section 6.11 shall survive the termination of this Agreement.

fe) Notwithstanding anything in this Agreement to the contrary, each Partner (and
each cmployes, representative, or other agent of such Partner) may disclose to any and all persons,
without limitation of any kind, the tax treatment and tax structire of (i) the Partnership and (i} any of its
transactions, and all materiais of any kind (including opinions or other tax analyses) that are provided to
such Partner relating to such tax treatment and tax structure.

() I a Partoer fails to comply with any of the provisions of Section 6.11, the
Partnership and the other Partners shall be entitled to cease any further payments under Article 6 (with
respect to the payment of any Purchase Price from the sale of the Partnership Inlerests) or atherwise under
this Agreement notwithstanding any finding that the provision which was violated was prohibited by lavw,
invalid or uneuforceable; provided, however, no party shall exeecise ita right to cease payments hereunder
unless and uatil litigation has commenced with respect to such Pariners obligations under this Section

6.11.

(&)  Notwithstanding any provision in this Agreement to the contrary, the Partners
agree that the General Partmer shall have the right to re.mmnably restrict the Partners acoess to the books

and recards of the Parmership.
ARTICLE 7

TERMINATION. WINRING UP AND TERMINATION

71 Causes.

(a)  In General Each Partner expressly waives any right which it might otherwise
have to terminate the Partnership cxcept as set forth in this Section 7.). The Parinership shall be
terminated only upon the occurrence of any of the following events:

(i}  the withdrawal, Bankruptcy as defined in Section 7.1(b), tenmination or
liquidation of the General Partner;

(i)  the agreement of a Required Interest Lo terminate the Partnership;

(i)  the oceurrence of any other circumstance which, by Jaw, would require
the Parinership to be terminated.

Nothing contained in this Section 7.1 is intended to grant to any Partner the right to terminale the
Partnetship at will (by withdrawal or otherwise), or to exonerate any Partner from Jisbility to the
Partnership and the remaining Partners if it terminates the Partnership at will. Any terminatien at will of
the Partnership shall be in contravention of this Agreement for purposes of the Act.

27

2DRIROR. 14

ay!



{b)  Bapkmptcy. The “Bankruptcy” of a Partner shal] be deemed to have occurred for
purposes of this Section 7.1 upon the occurrence of any of the following: :

()  commenccment by such Partner of any procceding seeking relicf under
any bankruptcy or imsclvency jaw, including but net limited to a.reorganization,
armangement, readjustment of debt, receivership, trusteeship or liguidetion (hereinafler
refetred to as “Bankruptey Proceedings™); ‘

(i  acquiescence by such Parter to any Bankwpicy Praceeding commenced
or brought against such Partner by any other party or parties, it being decmed that such
Partner bas acquiesced to any such Bankruptey Proceeding that is not dismissed within
sixty (60) days after the commencement thereof or if such Purtner, by action, fnaction or
answer, approves of, cansents to, admits the material allegations of zoy petition filed i
connection therewith or defaults in answering any such petition;

(iii)  final sdjudication of snch Partner to be banknupt or insolvent;

(iv)  expiration of sixty (60) days without termination, dismissal or discharge
of the appointment of u trustes, recciver or liquidator, with or without such Parmer’s
consent, for all or any substantial past of the property of such Partner, whether or not
including such Partmes's Parinership Interest; or

(v)  execotion by such Partner of an assignment for the benefit of creditors.

{c)  Limited Partner. The Bankruptcy, death or dissolution and lignidation of a
Limited Partner shall not result in the termination of the Parinorship, but the rights of such Limited
Partner to share it revenues and expenses and to receive distributions of Net Cash Flow shall, upon the
happening of such zn event, devolve upen such Limited Pariner’s legal representative or successars-in-
inferest, as the case may be, subject to this Agreement, and the Partnership shall continus as a {imited
partnership. The Limited Partner’s legal representative or snccessors-in-interest shall be liable for all of
the obligations of the [imited Partner. In no event shall the leyal representative or successors-in-interest
become a Substituted Limited Pariner except in accordance with Article 6.

(@) Reconstitution. ¥ the Parinership terminales pursuant to Section 7.1(a)(i) as a
result of the withdrawal, Bankruptey, termination, dissolution or liquidation of any General Partner (the
“Withdrawing General Partner”), and if these is a General Partner in addition to the Withdrawing General
Pariner, the Partnership shall be reconstituted, the business of the Partnership shall be continued in the
reconstituted Parinership and the interest of the Withdrawing General Partner shalf be converted to a
limited partner interest. [f there is no General Pactner in addition to the Withdrawing General Partner, the
Partnership shall be reconstituted and the interest of the Withdrawing General Partner shall be converted
to u limited partner interest if the Limited Pattucrs holding the Required Interest, within thity (30) days
afier the date of such event of termination, elect to continue the Parmership and appoint, effective as of
the dats of the event of termination, an additional genern} pariner-who shall succeed as General Partner
bereunder. If the Partnership is reconstitted, the Unit ownership of the Withdrawing General Pertner
shall not be affected by the conversion of the Withdrawing General Pariner’s interest to & Jimited pariner
inferest, and all of the allocations in Sections 4.1 and 4.3 shsll continue to apply to the Withdrawing

General Partner.
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7.2 Liquidator.

() In General. If the Partnership Is terminated, the General Partne (or in the event
that the General Partner has withdrawn, or has fliquidated or terminated or become Bankrupt, or has
wrongfully terminaied the Partnership, 2 Limited Partner or a liquidator selected by the Limited Partners)
shall commence to wind up the affairs of the Partnership and to liquidate and sell its assets. The party
actually conducting such liquidation in accordance with the foregﬂmg septance, wWhether the General
Partner, a Limited Partner or g liquidator, is herein referred to as the “Ligquidator.” The Liquidator (if
other than the General Partner or a Limited Pariner) shall have sufficient business expertise and
competence to conduct the Winding Up and termination of the Partnership and, in the course thereof, to
ceuse the Partnership to perform any contracts which (he Partnership has or thereafter enters into. The
Liquidator shall bave full right and unlimited discretion to determine the time, manner and terms of any
sale or sales of Partnership property pursuant to such liquidation, having due regard for the activily and
condition of the relevant market ard general financial and economic conditions, The Liquidator (other
than the General Partner) appoinfed as provided herein shall be eatitled to receive such reasonable
compensation for its services as shall be agreed upon by the Liquidator and a Required Interest.

(b)  Successor Liguidator. The Liquidator may resign at any time by giving fifteen
(15) days' prior written wotice and, if the Liquidator is not the General Partner, may be removed at any
time, with or without cause, by written notice of removal signed by the Limited Partners holding a
mugority of the Percentage Interests held by the Limited Partners. Upon the death, dissolution, removal or
resignation of the Liquidator, e successor and substitute Liquidator (who shall have and sucosed to alf the
rights, powsrs and duties of the originat Liquidator) will, within thirty {30) days theresfter, be appointed
by the Limited Partmers evidenced by written appointinent and acceptagce, The right t appoint a
successor substitute Liquidator in the menner provided herein shall be recurring and continuing for so
long as the functions and services of the Liquidator are anthorized to continue under the peovisions
hereof, and every reference horcin to the Liquidator will be deemed fo refer also to any such successor or
substitute Liquidator appoinied in the manner heruin provided.

(c)  Puwers. The Liguidator shall havs and may exercise, without further
authorization or consent of any of the parties hereto or their legal representatives or saccessors-in-interest,
all of the powers conlered upon the General Partner under the terms of this Agreement to the cxfeat
necessary or desirable in the good faith judgment of the Lignidator to perform its duties and functions.
The Liguidator (if not the General Pariner or & Limited Partocr) shall not be Bable as a ganerl pariner to
the Limited Partners and shail, while acting in such capacity on behalf of the Pnrtnershlp, be entitfed to

the indemnification rights.

73  Coun Appointment of Liquidatar. If, within ninety (90) days following the dats of
termination a Liquidator or suceessor Liquidator has not been appointed in the manner provided bevein,
any interested party shall have the right to make application to the then senior United States Federal
District Judge (in his individual and not judicial capacity) for that Federal District of Texas in which the
Partnership Office is situated for appointment of the Liguidator or sucosssor Liguidsor, and the Judge,
acting as an individual and not in his judicial capacity, shall be fully authorizéd and empowered fo
appoint and designate the Liquidator ar successor Liquidator who shall have all the powers, duties, rights

and authority of the Liquidator herein provided.

7.4  Liguidation,

()  Procedures. In the course of the Winding Up and terminating the business and
affairs of the Partnership, its assats (other than cash) shall be sold, its liabilities and obligations to
creditors (inciunding any loan made by Parmers) and all expenses incurred in its liquidation shall be paid,

29

2089808.14

St



.

and all resulting revenues and expenses shall be credited or charged to the Capital Accounts of the
Partners in accordance with Article 4. Al] Partnership property shall be sold upon lignication of the
Parinership and no Partncrship property shall be distiributed in kiod to the Partners except by agreement of
the Partners. Jf the interest of the Partnership in the assets is to be distributed in kind, the Liquidator shall
determine the fair market value of such Partnership property and the Capital Accounts of the Partuces
shall be adjusted for the gain or loss that would have been recognized if the Partnership property (o be

distributed had been sold by the Partnership for such fair market value,

(b) Distribution. The net proceeds from such sales (afier deducting all sclling costs
and expenses in connection therewith), together with (at the expiration of the perlod referved to in Section
7.5) the balance in the reserve account refirred to in Section 7.5 and any Partnership property that is to be
distributed in kind shall be distributed among the remaining Partners in the following order and priorities:

() Tartnorship assets shall be distributed to the General Partner for any
compensation, fees or uarcimbursed costs and expenses owed by the Partnership to the General
Partocr;

(i)  Partnership assets shall be distributed to the Partnors: in an amount
sofficient to discharge completely the principal and accrued interest owing ti such Partpors
pursuant to any loans made to the Parinership by such Partners; and

(i)  Subject to the terms of any Unit Designation(s) coveting:any Units then
ouistanding, Partnership assets shall be distributed among the Partners in accordaace with and to
the extent of their positive Capital Acoount balances, as determined after taking info account all
Capital Acocount adjustments for the taxable year of the Partuership during whichithe liquidation
of the Parmership ocowrs, and thereafler any remaining, assets shall be distributed among the
Partners in accordance with Percentage Interests. '

{¢)  Nepative Capital Accoumis. No Partner shall be required to restore any deficit
balance existing on its Capital Account upor the liquidation and termination of the Partnership-

(d) Miscellaneous. The Liquidator shall be insiructed to use all reasoriable efforts to
effect complete liquidation of the Partnership within one (1) year afier the date the Parinership is
dissolved. Each holder of a Partnership Interest shall look solely to the assets of the Partnership for all
distributions and shall kave no recourse therefor (upon tenmination or vtherwise) sgainst the Partnership,
the General Pariner or the Liquidator. Upan the completion of the liquidation of the Partnership and the
disgribution of all Partnership funds, the Partnership shall terminate and the General Partner (or a Limited
Partoer or the Liquidator, as the casc may be) shall have the authority to exccute and record all documents
required to effectuste the termination of the Parinorship. ‘

7.5 Creation of Reserves. Afier making payment or provision for payment of all debts and
tiabilities of the Partnership aad all expenses of liquidation, the Liquidator may sct up, for a period not to
exceed one (1) year after the date of termination, such cash reserves as the Liguidator may deem
reasonably necessary for any contingent or unforeseen liabilities- or obligations of the P i
provided, hawever, that any unused portion of the reserves shall be distribided to the Partners within four
(4) years of the date an which such reserves were created.

7.6  Final Audit. Within a reasonable time following the completion of the liquidation, the
Liquidator shall supply to each of the Partners a statement, certified by the Parmership’s independent
certified public accountats if the Limited Pertner’s holding & Required Interest shall so request, which
shedl set forth the assets and the liabilities of the Partuership as of the date of completo liguidation, each
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Partner’s pra rata porfion of distribufions parsuant to Scction 7.4, and the amouat retained 2s reserves by
the Liquidator pursnant ko Section 7.5, _

ARTICLE 8

STANDARD OF CARE: EXCULPATION: INDEMNIFICATION

8.1  Standard of Care. In the performance of its duties under this Agreetnent, and with
respect to any action taken on behalf of or with respect to the Partaership, the General Partuer shall use
reasonable efforts to conduct the business of the Parinership in a manner it believes is in lhe best inlerest

of the Partmership,

82  Exculpstion. Nore of the General Partner, any Related Party of the General Partner or
any Liquidator (each a “Covered Person™) shall be liable o the Parinership or any Partner under any
theory of law, inchuding tort, contract or otherwise (TNCLUDING A COVERED PERSON'S OWN
NEGLIGENCE) for any loss, demage or claim incurred by reason of any act or vmission by such Covered
Person in good faith on behalf of the Partnership and in a maneer reasonably believed td be within the
scope of authority confetred on such Covered Person by this Agreement, including any such loss, damage
or claim attributable to errors in judgment, negligence or ather fauit of such Covered Person, except thata
Covered Person shall be liuble for any such loss, dsmage or claim incurred by reason of Culpable Acts of
such Covered Person. A Covered Person shall be fully protected in relying in good faith upon the recards
of he Partmership and upon such information, epinicans, reports or statements presented to the Partnership
by any Person as to matters the Covered Person reasonably believes are within such ether Person’s
professional or expert competence and who has been selecied with reasonable care by or on behalf of the
Partnership, including information, opinions, reparts or statements as to the value and amount of the
assets, liabilities, profits, losses or any other facts pertinent to the cxistence and amouut of assets from
which distributions to Partners might properly be paid.

83  Indemnification. To the fullest exient permitted by applicable law, each Covamd Ferson
shall be entitled to indenmification from the Partnecship for any loss, damage or claim incnrred by such
Covered Person by reason of any act ar omission performed or omitted by such Covered Person in. good
faith on behalf of the Partncrship and in & manmer reasanably believed to be within the scope of authority
conferred on such Covered Person by this Agreement, except that no Covered Peeson shall:be eutitled to
be indemnified in respect of any loss, damage or cleim incurred by reason of Culpable .Acts of such
Covered Person; provided, however, that any indemnity under this Article 8 shall be provided out of and
to the extent of Partnership asscis only, and no Covered Person shall bave any persopal liahilily on
account thereof. TRE FOREGOING INDEMNITY 1S INTENDED TO INDEMNIFY EACH
COVERED PERSON FOR HIS OWN ACTS OF NEGLIGENCE AND SHALL AFPLY
IRRESPECTIVE OF ANY CLAIM OF CONCURRENT OR CONTRIBUTORY NEGLIGENCE ON
THE PART OF SUCH COVERED PERSON.

8.4  Expenses. To the firllest enctent permitted by applicable law, expenses {incloding legsl
frres) incurred by & Covemd Person in defending any claim, demand, actian, suit or procveding for which
indernmity is sought under this Agreement shall, from time to time, be advanced by the Parfaership prior
ta the [nal disposition of such claim, demand, action, suit or proceeding upon receipt by the Partnesship
of aa undertaking by or on behalf of the Covered Person ta repay such amount if it shall be determined
that the Covered Person is not cntitled to e indemnified as authorized under this Article 8. -
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ARTICLE 2
MERGER AND CONVERSION

9.1  Merger and Conversion. {(a}  Pursuant to the Act, and with the prior written conseut of
the General Partner and the Required Interest as contemplated in Section 2.1, the Partoership may adopt a
plan of merger or plan of conversion and may merge with, or convert into, one or more domestic ar
foreign limited partnerships, corporations, general partnerstips, limited liability companies, associations
or other legal entity organized pursuant to the laws of the state of Texas or any other state to the extent of
such taws or the constituent documents of such entity would permit such eatity to enter into 8 merger with
the Partnership. Notwithstanding the foregaing, the approval of the Limited Partners shall not be required
to approve such merger or conversion, so Jong as all of the holders of Units of any class or series mceive,
subject fo Section 9.1(b) below, the same form and amount of consideration per Unit (or if any holders of
ary such elass or series of Units are given an option as to the form and ameunt of consideration to be
recejved, all such holders are given the same option). Further, no approval of the Limited Partners shall
be rcquired for a transaction to convert the Parmership to a limited lighility company or a corporation
{whether by virtue of merger, convetsion ar other transaction), whether sach converted entity is taxed as g
parinership, “C" corporation or “S8" corparation, which is consummated primartly for the purpose of
changing the form of eatity used to conduct the business of the Partnership, so long as the Limited
Partners have the same or substantially the same relative rights, obligations and interests in the new entity
as they enjoyed as Partuers of the Partnership immediately prior thereta (other than rights, obligations and
interest with respect to the taxation of such eotity or with respect to voting rights as contomplated in
Section 9.1(b) below). In the cvent any transaction pursuant to this Section 9.1 results in the termination
of the Pertnership, each Pariner will receive, incident to such merger or other transaction, shares of stock
or other equity interests i the successor entity in proportion ta each Partner's then cursent respective
Capital Account balance, as adjusted by treating the Partnorship as having liquidated and gains and losses

allocated in accordance with this Agreement.

(b)  The Patners scknowledge and agree that the Gencral Partmer controls the
Partnerskip and penerally has the right and authorily to take all actions except for the Major Decisions,
without the approval of the Partuers. Accordingly, the voting rights of the Timited Partnérs are limited.
The Partners agree that upon any conversion of the Partnership, the converted entity shall be controlled by
the General Partuer (or ths awners of the General Partner). Accordingly, each Partner (other than the
General Pariner and Elder and any non-employee invesiors designated by the General Partner) mry
receive non-voling stock and each Partner shall execnis a Stockholders Agreement, in a fortn approved by
the General Periner, containing voting agreements {which will include the grant of a proxy to the General
Partner or Elder for the right to vote the subject shares of such Partner), transfer restrictions, dag-along
rights, lock-up provisions and other provisions reasortably required by the General Partner consistent with
this Agreemwent or otherwise customary; provided, however, the Partners contemplate that vpon an initial
public nﬁ'enng of the stock of such converted entity, such Stockholders Apreement would provide that
such provisions of the Stockholders Agrsement which are not customary for a publicly-iraded company
(with ownership and capitalization similar to the convertsd ent:ty] would expire or wonld no longer bé

applicable upon suz:h initial public offering,
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ARTICIE 10
-E S

10.1  Cerlificate Requirements. The Generul Partner shall (i) sign, swear 1o and file, from time
to time in said office, all such wrifings to further amend the Certificate as are required by the Act for the
carrying out of the terms and provisions of this Agreement; and (i) apon winding up of the Parmership,
shall sign and file in said office the wrifing required by the Act to cancel the Certificate a5 theretafore

amended.

10.2  Notices and Approvals. All notices, requests, statements, offers, acceplances or other
matters required or permitted to be given or furnished bereunder to any Purmmer shall be deemed
sufficiontly given or furnished if in writing and personally delivered to such Partner, ot deposited in the
United States mail, in a sealed envelope, certified mail with rehon receipt requesicd, with postage
prepaid, or delivered via ovemight courier, or delivered by facsimile transmission, at the addresses of the
Partners set forth in Exhibit 1, or at such other address 85 such Partner shall have previously designated
by the giving of fifteen (15) days’ written natice to the Pastner giving such notice, request, statement,
offer, acceptance or ather writing, For purposes of this Agreemeut, the date of the giving of notice shall
be the date of the facsimile transmission if the original of such transmission is personally delivered,
delivered by certified mail or delivered by overnight courier within two {2) business days following the
date of the facsimile transmission, and, if facsimile transmission is nat used, the date of the giving of
notice shall be the date of delivery, if personally delivered or delivered by overnight courier, or three (3)
businesx dayy after the date deposited in the mail if delivered by certified mail,

10.3  Force Majeare. If, as a result of force majeare (including and without limitation any and
all events and circumstances not within or subject o a party’s reasonable contyol), the General Pactner is
unable to carry out, wholly or in par, its duties and obligations under this Agreement, then the duties and
obligations of the General Partmer, so far as it is affected by the force majeore, shall be suspended during
the continnance of the force majeure. The Genera] Partner shall use all reasonable diligénce to remove
the force majeure as quickly as reasonably possible. The requirement that any force majcare shall be
remedied with all reasonable dilipence shall not require the setllement of strikes, lockouts or ather labor
difficulty suffered, but resolution of all such ditficultics shall be entircly within the discretion of the party

concerned.-

104  Applicable Faw. THIS AGREEMENT IS ENTERED INTO AND SHALL BE
CONSTRUED AND ENFORCED IN ACCORDANCE WITH THE APPLICABLE LAWS OF
THE STATE OF TEXAS WITHOUT REGARD TO CONFLICT OF LAWS RULES. This
Agreement shall be subject to all valid applicable laws and official orders, rules and regulatmns, and, in
the event this Agreement or any portion thereof is, or the operations contemplatad hareby are, found to be
inconsistent with or contrary to agy such laws or official arders, rules and regnlations, the latter shall be
deemed to control, and this Apgreement shall be regarded as modified accordingly, and, as so modified,
shall continue in full force and cffect; provided, however, that nothing herein contained shall bs construed
as a waiver of dny rtght 10 question or contest any such law, order rule or regulation in any forum having

Jjurisdiction in the premises.

105 WAIVER OF JURY TRYAL: Venue.

(2) EACH OF THE PARTIES TO YHIS AGREEMENT WAIVES ANY RIGHT TO

TREAL BY JURY OF ANY DISPUTE OF ANY NATURE WHATSOEVER THAT MAY ARISE
BETWEEN THEM, INCLUDING, BUT NOT LAIMITED TO, THOSE DISPUTES RELATING TO
OR INVOLVING, IN ANY WAY THE CONSTRUCTION, PERFORMANCE OR BREACH OF
THIS AGREEMENT OR ANY OTHER AGREEMENT BETWEEN THE PARTIES, THE
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PROVISIONS OF ANY FEDERAL, STATE OR LOCAL LAW, REGULATION OR ORDINANCE
NOTWITHSTANDING. By execulion of this Agreement, each of the parties bereto ackmowledges and
agrees that such party has had an oppartunity to consult with fegul counsel and that such party knowingly
and voluntarily waives any right fo a trial by jury of any dispute pertaining to or relating in any way to the
transactions contemplated by this Agreement, the provisions of uny federal, state or local law, regalation
or ordinance notwithstanding,

@) Without Umiting the enforceability or scope of this Section 10.5, the pariics to
this Agreement agree that if a controversy or claim between them arisss out of or relates to this
Agresment and results in litigation, the courts of Harris County, Texas, or the courts of the United States
of Anterica located in Harrig County, Texas, shall have jurisdiction to hear and decide such matter, and
such parties hereby subimit to the jurisdiction of such courts. .

106  Successors and Assigns. This Agreement shall be binding upon the Partners, their heirs,
executors, administrators, legal representatives, successors and assigns, any or all of wham shall exeoute
and deliver olf necessary documents requited to carry out the terms of this Agreement.

10.7 Amendments. This Agreement may be amended, modified and restated from time to
time by agreement of a Required Interest, as well as (he General Partner may, without the approval of a
Required Interest, make such amendments tn this Agreement as may be necessary to admit an Additional
or Substituted Limited Partner in accordance wilh the provisions of Article 6, to adopt any Unit
Designation as provided herein or as otherwise provided herein. Further, additional requicements for the
approval of any amendment or modification of this Agreement may be set forth in any Unit Designation.
Any amendment, modification or restatement of this Agreement shall be in writing and shall be signed by
the Generel Pariner and such Limited Pariners, if any, us may be required under the foregoing provisions.

10.8  Entire Agreemeot. This Agrecment, together with the agreements refewed to herein and
any confidentlality and/or noncompetition agraements that such Partners may have entered inw with the
Partnership in coanection with their employment, embody the entire agrecmeani and uuderstanding among
the Partners relating fo the subject matter hereof and shall supemede all their prior agreements and

understandinps relating to such subject matter.

109 Waiyer of Partition. Notwithstanding any statute or principle of lew ta the coatrary, each
Partner hereby agrees that, duriog the term of the Parfoership, it shall bave no right (and hereby waives
any Tight that it might otherwise have had} to canse any Parinership property to be pantitioned and/or

distribuited in kind (except as permitted by Section 7.4).
10.10  Gender and Number. Whenever required by the context, as used in this Agreement, the

 singular number shall include the plural and the neuter shall include the mascolive or feminine geader,

and vice versa.

10.1] Captions, The Article and Scetion beadings appearing in fhis Agresment arc for
convenience of reference only and are not intended, to any oxtent ‘or for any purpese, to limit or define the

- text of any Article or Section.
IO.IZ Counterparts, This Agreement may be execuied in one or more counterparts, each of
which shall be an original, but all of which shull constitute bat one and the same document.
10,13 QgUsgﬁ Community Ig@m' Subject 1o Agreemenl. The respective spouses of the

individoal Partners join in the execution of this Agrecment to cvidence that the respective community
interests of cach, if any, in and to any of the Partners' Partnership Interests is subject to the terms end
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provisions of this Agreement in all respects as if such spouses were a Partner hercund:er with respect o
sach community interest. Any option to purchasc a Pestner’s Parnership Interest purscant to this
Agreoment shall include any interest therein owned by the spouse of such Partner.

10.14 Constryction. This Agreement has heen freely and fairly negotiated among the parties, H
an ambiguity or question of infent or interpretation arises, this Agreement will be construed as if drafted
Jointly by the parties and no presumption or burden of proof will arise favaring or disfavoring any party

because of the anthorship of any provisien of this Agreement.

10.15  Representation by Counse) and Tax Advice. Each party acknowledges that Cox Smith
Matihews Incorporated has represenisd John D, Elder I in connection with the negotiation and sxecution

of this Apreement and has nol rcpresented any other party herefo, including without limitation, the
Partnership or the General Partuer. Each party further acknowiedges that it has been encouraged to
seck legul conasel and tax advice to represent such party’s interest in the negotiation and exvcation
of this Agreement and analyze the tax consequences to such party, and each party bas either hud
such representation or voluntarity declined to have such representation.

hRh kb kA
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AMENDED AND RESTATED
AGREEMENT OF LIMITED PARTNERSHIP

OF

THE LEGACY CMS GROUP, LTD.
(# Texas Limited Partnership)

[COUNTERPART SIGNATURE PAGE]

IN WITNESS WHEREOF, the Generni Partner end the Limited Partners haive axecuted this
Agreement effective as of the date first set forth gbove,

GENERAL PARTNER:

Legacy anagement, LLC

_...-—-"”—.__
. Elder IIT, Manager

By:
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Please see the enclosed.

A-18 - Secretary of State Registration
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*201002700688*

DATE: BOCUENTID  DESCRPTION EXPED  PENALTY CERT COPY
D2R2010 201002700688  REG. OF FOR PROFIT LA LEE CO. 1asan m oa 00 0
LR
Recelpt

This. 15 20t 2 bill. Please do not remd payment.

CORPORA TION SERV ICE COMPANY
ATTN: LISA VADO

887 SOUITH HIGH STREET
COLUMBUS, OH 43208

STATE OF OHIO
CERTIFICATE

Ohio Secretary of State, Jennifer Brunner

1909627
1t iz hereby cenified that the Secretary of State of Ohio bas custody of the basiness records for
ACCLAIM ENERGY MANAGEMENT, LLC
and, that said business records show the filing and recording of!

Document{s):
REG. OF FOR. PROFIT LIM. LIAB. CQ,

Docurmant Nois):
201902700688

Witnegs my hand apd the seal of the
Secretary of State at Columbus. Ohic

this 2151 day of January, 4.1, 2010.
Lioeted Seates of America

Soatc of Ohiv

DfFice of e Scerstary of State Ohio Secrctary of State
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Prescribed bz
The Dhig Secretary of Stare
Ceseral Chio: (614) 464-3910
Toll Frem 1-877-508-FILE (1-877-767.3453;

www Seustale ah i
el busgervilsoas alate.ohbs

REGISTRATION OF A FOREIGN
LINETED LIABILITY CONPANY

Fiting Fee $125.00
THE YNDERSIGNED GEBIRING TO FILE A,

ST R ir, b d e -

P3 fo
Crehembas, OH 43218
zn sudzsonyl few of f4097

Hon Bxpadts PO Dok €70 f

Coumbus, Q45218 |

(108LEAY
{RE 4708
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B-1 - Jurisdiction of Operations

Acclaim Enerpy, Ltd. and its affiliates are currently licensed or registered io provide retail natural
gas or retail electric aggregation, brokerage and consulting services in the following jurisdictions:

State Natural Gas Electricity
Texas Not required Yes
California Not required Not required
Connecticut Not required Yes

District of Columbia | Yes Yes
Delaware Not reguired Yes

Ilinois Not required Yes
Massachusetts Yes Yes
Maryland Yes Yes

Maine Yes Yes

New Jersey Not required Yes

New Mexico Not required N/A - Regulated
New York Not required Not required
Oregon Not required Not required
Pennsylvania Not required Yes
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B-2 - Experience and Plans

Acclaim Energy, Ltd. (the “Company™) is a full-service energy consulting and brokerage firm
acting exclusively on behalf of its clients. The Company has been in existence since 2003,
however, its consultants and risk managers possess numerous years of experience in the energy
industry as illustrated by the following:

| Name Summary of Experience

Ryk Holden Over 28 years of energy industry experience as an energy (rader and
risk manager with Shell, Enron and the Company.

Richard Zdunkewicz | Over 20 years of energy industry experience as a transaction originator
and structurer with Pennzoil, Enton, Sempra Energy and the Company.

Ron Fort Over 30 years of energy industry experience as a trader and structurer
with Amerex and the Company.

Trish Collins Over 15 years of energy industry experience as a transaction ongmator
and structurer with Enron, Suez Energy and the Company.

Bhavin Patel Over 10 years of energy industry experience as an Operations Manager
with Enton, Reliant Energy and the Company.

Dennis Vegas Over 20 years of energy industry experience as a Marketing Executive
with Enron and the Company.

John D. Elder III Over 6 years of energy industry experience as an Executive Officer with
the Company.

The Company acquires and manages client relationships on both a direct basis and through its
chanrel partners. Qur channel partners are typically large, national consulting firms which do not
possess the deep energy expertise which the Company possesses. Our targeted clients are
typically large, multi-facility national accounts, such as big box and in-line retailers and mid-
sized to large manufacturers. The Company currently has the staff, sysiems and resources to
adequately manage our current client base and our anticipated growth. The Company will add
future staff to accommodate the growth in its client base as necessary to provide the highest
quality of services to its clients. The Company does not intend to act as a physical supplier of

energy in the future.
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B-3 - Summary of Experience

The following table illustrates the Company’s experience in providing the services for w_hic_h rt is
seeking to be certified. The Company provides its services in numerous markets and jurisdictions
across North America.

Natural Gas
Business Sepment # of Accounts
Commercial 2,000
Industrial 30
Governmental 20
Other 15
Total 2,065

Electricity
Business Segment # of Accounts
Commercial 4,500
Industriai 400
Governmenial 2,150
Other 375
Total 7,425

&




B-4 - Disclosure of Liabilities and Investigations

There are no existing, pending or past rulings, judgments, contingent liabilities, revocations or
authority, regulatory investigations or any other matters that could adversely impact Acclaim
Energy Lid.’s financial or operational status or the ability to provide the services the company is
seeking to be certified to provide.
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C-1 - Annual Reports

Not applicable. Acclaim Energy, Ltd. is a privately-held company and does not produce annual
reports, only financial statements. Historic financial statements are included in C-3.
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C-2 - SEC Filings

Not applicable. Acclaim Enesgy, Lid. and iis affiliates are private companies.
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Please see the enclosed.

C-3 - Financial Statements
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Accrual Basis

Gudinary Incame/Expenta
Income

Energy fiate Optimization

Energy Management Services Fees
Refiability Systems
Critical Lead Regisiration
Demand Respanse Fees
Powerviews
Reporting
Energy Management Services Eens - Other

Tatal Energy Management Services Fees

Risk Management Services
Retra Enengy Audit
Consulling

HEl Cansuting

TotalIncame

Cost of Gords Soid
Bonus
Admintsirative Bonus
Energy Team Bonus
Operations Bonus

Taotal Bonus

Rate Op
Direct expenses
Commistions & Bonuses
Attainment Bonus
Sales Cormmissions
Sales - Demand Response/ELIS
Sales - Mike Goodwin Deals
Sales - Energy Rate Qatimizatio

Total Sales Commissions

Total Commissions & Bonuses

Referral Commissions
Refesral - ELIS
Referral - Refability Sensices
Referral - CL Registration
Referral - Enargy Rate Qptimiza

Total Referral Cemmissions
Rate Op Direct Legal Expense
Tolal Rate Bp

Management Services Fees
Refarral Fees
Direct Costs
Lega! Faes
Miscellaneous irecl Costs

Total Management Seryices Fees
HE| Congwiting Cost of Services
Tatal COGS

Gross Profit

Expense
Reconciliation Discre pancies
Variable Cosis
Caorporate Expansas
Consulting Fees
Other Lonsulting Fees

Total Consulitng Fews

DHice Expense
Faodt and Beverage
Krchan Supplies
COffice Supplies
Visitor Parking
Admnistrative Expenses

Tatal Qffice Expanse

Total Sorporate Expentes

General & Administrative

Courier

Poslage

Misc. Expanses

Gifts

Centributions

Dues and Subscriptions

Movihg Expanse

Miscetlsneous

Travel & Ent
Automabile Expense

Acclaim Energy,LTD.

Profit & Loss Prev Year Comparison
January through Decernber 2010

Gas & Ol
Aepairs & Maintenance
Tolal Rutattabite Exnence
Mealz
Reimi reed Miles
Tolt Read
Entanainment
Parking
Rental Car
Kot odging
Airfarg

Total Travel & Ent

Towl General & Administrative

dan - Dee 10 Jan - Dee. 02 $ Changs * Changa
3,840,577 49 3.169%03.20 TE0.094.41 24.8%
-14,500.00 60,000.00 ~14,500.00 124.2%
4.900.00 32,300.00 27 400.00 B4.8%
1178736 125 998,16 -112.210.80 -9 6%
8,840.00 14.930.00 -5.200.00 42.1%
350.00 7 000.00 -76,550.00 ¥9.6%
183,000.00 304,150.00 449150 00 55.5%
116,177.36 614,3768.16 -438 200:80 81.0%
15,750.00 -8,750.00 22 500,00 3333%
0.00 1068531 -18 885,11 100.0%
84000 60.397.50 -58,557.50 ABE%
19,084.62 55,425.78 -36,331:86 856%
4,101,439.97 4911631 03 185,808:94 4.9%
1934 85 B.500.00 54515 67%
0.00 0.00 0.00 00%
0.00 95,850 00 -55,080 00 -400.0%
7.834.85 104,450.00 -96,513,1% 924%
11,068.98 20,291.40 9,2:2242 -45.5%
18,800.00 0.00 38,600.90 100 0%
112,000.00 0.00 11,000.00 100.0%
1,178.26 0.00 1,178.26 106.0%
237 $45.57 197,508 43 10,739.54 20,1%
35(,824.23 197.508.43 152,817.30 77 3%
388,824 21 197 .806.43 140,817.80 98.5%
140,000 60 0.00 140,000 60 100 0%
8,000.60 0.00 4 000 a0 100.0%
43300 p.oo 435.00 100 0%
336.458.43 478,085.91 141,626 48 -2 6%
482 854 .43 478,085.91 4,808.52 10%
0.00 19,180,00 -19,150.00 “1009%
832,787 64 715,473.74 167,313.90 3%
©.00 4,345.00 -4 345,00 180.0%
16,502,69 62,770.78 -50,968.07 79.2%
0.00 1,763.50 1,784 50 -100.0%
166 4D 0.00 168,40 100.6%
16.969.08 73.884.25 86918 17 77 0%
280 1,084,332 104433 -100 0%
907,891.68 894,852.31 1283925 1.4%
3.193,748.39 3016778 70 178,980.89 5.9%
402.30 0.00 302,30 108.0%
84,762.88 20mz2a8 62,770.02 3,118.9%
44 782 B 2012.88 62.770.02 3,148.5%
0.90 2,964.88 -2.964.88 -100.0%
2138.23 1.502.55 63506 423%
12,589 .94 10.812.49 207245 9.2%
800,00 0.00 BO0 00 100.0%
.00 199.85 -190.85 400.0%
15.824.17 1548077 34340 2%
60.507.05 1749363 63,113.42 380 8%
4.088.68 1,150 34 293834 255.4%
855.80 1,101.12 24532 22.3%
000 1214 56 -1,21886 . -130.0%
3460.26 131056 2,187.70 164 6%
1.100.60 n.0o 3,t100.00 1000%
20592 283470 353872 923%
0.0 21113 21113 S000%
0.00 4,690.92 1,690.92 -100.0%
1.352.38 1,583.37 1,769.01 111.7%
1,684 32 3.604.85 1,924.53 -53.4%
503230 5,188.22 19452 -3.0%
.00 5010 50.10 100 0%
0.00 17.60 -17.40 108.0%
1,124.58 75.00 1,049.55 1,399.4%
0.00 0.00 [ 0.0%
786.57 107.98 &78 39 628.4%
.00 130.76 -130.78 -100.0%
0.00 489 67 -489.62 -100.0%
8.40 132760 -1.119.20 -88.3%
6.952.22 7,186.680 234 B8 -3 3%
18,760.54 17,7042 1,066.73 8.0%
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Accrual Basis

Markating Costs
AWBD Event
Market Research
Advertizing
Consulling Services
Conations
Events
Food and Bevarage
JE Business Development
Marketing Materials
Metrbershigs
Travel Expenses

Total Markating Costs

Operations Costs
Food and Bavarage

Total Operations Costs

Sales Casts
Events
Food and Beverage
Marketing Materials
Memberships
Printing
Prospecting

Tolal $ales Costs

Total Variable Costs

Fived Costs
Opearations Costs
Service Oelivery

Total Qperations Costs

Cepreciation
Corporate Operaling Casts
Employea Developmenm
Team Activities and Awards
Trainig
Total Emp loyee Develo pment

Technical infrastructure
Computer Expense
Haimenance & Support
Subacrimed Monthly Services
Compu ter Software
Computer - Misc.

Total Compuier Expenae

Internet Expense
Intemet Hoating
Internet Exkpense - Othar

Total intern et Expense

Telephone
Telephone Equipment
Caillar Telephane
Localil ong DistTelaphane
Communication - Misc

Tatal Telephone
Technical Infrastrustute - Olher
Tatal Technical Irnitastructure

Pratessional Consulting Feas
Human Resourée Recruiting Fees
Human Resource Consulting Fees

Totst Professional Consulting Fees

SBalary & Beneiits

Payroll Expenses
Life Insurance
Payroll Expenses
Satary Vacation
Haalth Insurance
Garage Parking
Metro Passes
Long Term Disability Insuranze
Employer's Payrall Takes
Special Recognition
Payroll Expenses - Other

Tolal Poyrcll Expenses

Goatract | abor

401{ k) Plan Expenses
Personnel Hiring

Saff Training

Total Salary & Benefits

Professional Fees
Accounting!Tax Fees
Legal Fegs

Total Professional Fees

Total Corporate Operating Costs

Markating Satary & Banafits
Lifa Ingurance
Payroll Expenses
Heatlth Insurance
Garage Parking
Metra Passes
Lang Term Dicability Insurance
Employers Payroll Taxes

Total Marketing Salary & Banefits

Acclaim Energy,LTD.

Profit & L.oss Prev Year Comparison

January through Dacember 2010

dam - Dec 10 Jam - Qec @3 $ Ghangs % Ghange
0.2 b.00 020 100.0%
28,817 42 0.00 28217 42 100.0%
158.00 1.309.54 311354 -84 1%
000 57.308.07 57,306 07 100.0%
1610000 500.00 9.500.00 1.4208%
11.006 40 15620113 -4E13.73 -285%
[T 102,384,527 102,384 52 A00.0%
36,748.43 25 350.96 11,397.47 45.0%
13,253.42 1600251 324099 324%
1.813.06 84,00 1,744 06 25276%
0.00 222624 -2226 24 -1a0.0%
101,934.63 216,780 .97 =114,846.04 53.0%
oo 36.76 +36.76 -100.0%
0.00 3%.76 -36.76 -10.0%
?,772.62 6,725.91 1,043 74 15.5%
000 2.139.53 -2 .53 -100.0%
338 64 000 13954 00.0%
4.084.85 1,520.9% 3,443 94 2264%
0.00 1,217.03 A7 03 -100.0%
73,646.06 30,825.06 42,821.30 138.5%
a8,723.47 242,431.84 a4,297.03 104 4%
268,026 18 264 447.01 6 42082 2.2%
272 444 88 0.00 22,449 68 10084
2244960 ©.00 22.449.88 160.0%
34,497.95 LX) 34,487.95 100.0%
2,378.00 1,863 88 51442 6%
$65.48 0.00 56549 100.0%
2,943,489 1,863 88 1.879.61 579%
128,421 82 137,710.10 -5,588.28 -1.0%
17,830.33 5,533.50 12,305.83 ‘ 223.4%
18,320.83 13.040.98 9.279.85 48.7%
6,205.60 462045 1668.15 36 0%
180 578.58 16691343 13,665.56 53%
305261 2573323 479.33 13.6%
0.00 0,00 -20.00 -100.0%
3,052.51 259128 458 33 %
101183 341484 -2.401.04 -70A%
0.00 1,31824 1318 24 -100.0%
35.999.13 3142424 1,564 59 14.5%
28.00 200 29.08 100.0%
37,039.76 18.167.12 87254 2.4%
293.15 .00 20348 100.0%
220,564 .10 205.673.43 15.39087 7%
1,018 44 o0 $.015,44 100.0%
14,079 B0 16,000.00 -4.920.20 -20.8%
12,095.24 16,000.00 -3,804.76 -4.4%
2,500.04 100 00 2.500.04 2.500.0%
224,448.50 380,684.96 136 276.46 -37.8%
0.00 2,307 84 2,307 84 -100.0%
16,413.07 448503 11,818.04 298.5%
4,380.00 £,807 50 -2.597.50 -¥.5%
0.00 0oe 0.00 0.0%
$1.29 67542 «7156.70 -112.0%
41.31837 19,693.08 21,325.29 108.7%
000 1,485.70 -1,495.10 -100.0%
21,250.00 TG 21.212.50 56,988.7%
310,017 70 396,596 .43 B5678.73 -21.8%
34,805.08 22,040 .51 1265545 57.A%
2,431,58 2826 48 394,00 14.0%
3TA? 176,00 -138.13 -T8.5%
0.00 286.42 206 42 -190.0%
347,183.21 43202594 7454273 17T
21.624.93 4,500.00 17524 .93 3as.0%
78.132.20 43,503 3% 34,528 65 70.6%
8895712 48,003.55 5195350 t08.2%
£03,143.17 881,566.80 -10,423.63 -1.8%
725.00 130,00 575.00 383.3%
58,268 72 98.234.54 «42,087.82 -42.8%
5,028 00 14,157.36 -2,229.38 -58.1%
2.040.00 2.040.00 a.on 0.0%
0.00 +7D.00 -170.00 -100 0%
9A0.80 1,068.97 -88.12 -22%
01288 £933.08 -510.10 -15.4%
70,953.50 121,843.90 -50.890.40 A18%
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Agcrual Basis

Cperations Salary & Benefits
Lite Insurance
Payrol) EXxpanges
Health Insurance
Garage Parkirg
Wetro Passes
Long Term Disability Insurance
Employers Payroll Taxes
Totai Gpesstions Saiary § Benefits
Saiqk Salary & Banafits
Lite Ingurance
Payroll Expenses
Health Insurance
Qarage Parking
Long Tern Disablity Ingurance
Empioyers Payroll Taxes
Sales Salary & Benefils - Other
Tetzl Sabes Salary & Benefits
Cverhead Costs
Bank Service Charges
Insurance
Sumty Bond
Workers Campensation
Commerciai Package
Koy Man Life Insurance
Total Insurance
Licenzes and Permits
Filing Faes
Licenses and Pennits - Other

Taotal Licensas and Permits

Ren
Sacurity Serviceas
Automohile Lease Fayment
Ofice Equiprment
Office Rent
Propany Tax
Rant - Other

Tatal Rent

Repairs
Equipmeni Repairs

Totsl Repairs
Total Sverhead Costs
Tatal Fiked Cogta
otal Expense

Net Dreinary Income

Dier Income/Expense
Other Income
Interest income

Total Qther Income

Jther Expense
Credit Card Expense
Franchize Taxes
Discaunt lor Prepayment of Feas
Interest Expense
Qthar Inlarest
intarest Enpense - Other

Total Interest Expense
Totzl Other Expensa
Net Other Income

Net Income

Acclaim Energy,LTD.
Profit & Loss Prev Year Comparison
January through Gecembar 2010
dan - flec 10 Jan - Dec 0¥ § Champe % Change
75.00 aon 15.00 160.0%
415.104.41 244,214 38 73, 88005 215%
20,986.20 18.215.00 277320 15.2%
2,180.00 1484.00 70500 47.5%
357.00 1.350.00 -1.003.00 73.8%
138094 BB4.B4 #9512 55.1%
2845881 29 360.35 -3T1.44 1.2%
472,583 48 356.010.55 TG 584,93 19.3%
2,200.00 400.00 130000 450,0%
45977012 7713674 -71.596.92 -9.3%
37.374.48 32.547.00 482748 14.8%
6.160.C0 .105 o0 5500 0.7%
212242 247537 24875 10.0%
60,050.85 62,009.48 201553 “3.X%
15 673.64 0.0 1567364 100.0%
225,851.0 876.951.89 6101258 S8%
6.608.31 8,150.85 -1.54234 -18.8%
1.390 00 400.00 899.00 237.5%
7.010.50 10,136.02 -2,125.44 -30.6%
1.8M.17 1,993.28 ELIRT] ' -7.8%
502120 3,149 00 1,684 20 59.0%
15,251 96 15,688.31 -426.35 -21%
16.845.79 837.00 76,211.79 37532%
800.00 2.198.88 30898 -Asa%
17.44579 2.630.88 14,810.81 563.1%
B4.85 0.00 84.9% 100.0%
784512 7.645.32 0.00 0.0%
0 3,040.07 +3.010.25 69.0%
193,856 20 192,482 77 37161 0.2%
49611 57147 7528 “13.2%
330 78 o.00 TR 100.0%
201.432.28 203,738 83 -2,3073F L%
0.00 1,804,532 -1,804.82 -100.0%
0.00 1,804.52 -1,804.52 -1840.0%
240.748.32 232,014.09 B.734.23 3 8%
2,3%0.7.61 2.320407.23 2992038 1.3%
2 £34,856.30 2.616,854.24 24 002.06 08%
554,892.09 401,924.46 152 967.63 3B.1%
49671 324.83 171.89 £29%
486.71 324.83 17+.88 $29%
290.286.78 0.00 28,286, 7% 100.0%
16.760.91 4,645.72 12.118.1% 260.8%
34,785.48 81,015.60 -40.230.12 £7.1%
2,68342 5,084 65 -2,201 23 -43.2%
116,166.42 108,101.02 BOSE 4D 7.5%
112.042.84 13.185.67 §.857.4T 5.2%
199 476,02 198,246.89 1.029.03 0.5%
188,379 31 -195.522.16 -857.1% 4%
255,512 .78 201,402.30 152,110.68 TA8%
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C-4 - Financial Arrangements

The Company is not engaged in the business of providing competitive retail naiural gas or
electricity physical supply services. This section is not applicable.

There are no financial arrangements needed or in place required for Acclaim Energy, Ltd and its
affiliates to conduct competitive retail natural gas services. All of our activities are consultative
in nature and no title is taken to any physical natural gas commodities and no financial positions
are taken by us in the course of our business activities.

17



Please see the enclosed.

C-5 - Forecasted Financial Statements
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C-06 - Credit Rating

Not applicable. Acclaim Energy, Ltd. and its affiliates are private companies with no public debi.

30



Please see the enclosed.

C-7 - Credit Report

3



Bonart Brinted: 01/11/2011

it

D-U-N-S® Number; 15-155-3588
Endorsement: jdiuhy@acclaimenargy.com

D&B Address

ihddress 1221 Lamar 5t Ste 510
Houston , TX - 77010

Location Type Single Location

Phone 713 524-0250

Fax

Web

Trade Names
Trade Names ACCLAIM ENERGY ADVISORS

Company Summary

Predictive indicators - Supplier Evaluation Risk

Supplier Evaluation Risk Rating: 8 High risk of
supplier experiencing severe financial stress over the next
12 months.

Pradictive Indicators - Credit Capacityfor Headquarters

D&B Rating: 1R§

Number of employees: 1R indicates 10 or more
employees
Composite credit appraisal: 3 is fair
This assessment is based on D&'s D&B Rating.

Mistory & Operations

IR L L L L LT PP Py N T T T

This is a single location

Manager JOHN D ELDER Hll, PARTNER
Year Slarted 2003

Employees 19

Sic 8748

Line of business Business consulting services
NAICS 541690

Higtory Status CLEAR

This information may not be repreduced in whole or in part by any means of repreduction.
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mailto:jdluhy@acclaimenergy.com

C-8 - Bankruptcy Information

Not applicable. Acclaim Energy, Ltd. and its affiliates have never filed for bankrupicy protection.
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Not applicable.

C-9 — Merger Information
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D-1 - Operations

The Company is a full-service energy consulting and brokerage operation. The various
operational groups and their respective functions are described below.

Clieni Development and Consulting — acquires clients and provides client-specific advisory;
supported by the Mid-Office Operations, the Risk Management and Structuring Operations and
Client Services Operations, this group is responsible for developing and maintaining relationships
with the Company’s clientele.

Mid-Office Operations — supports the Client Development and Consulting Group; acquires client-
specific energy load data and manages the “Request for Proposal” process for the Company’s
clientele.

Risk Management and Structuring Operations — supports the Client Development and Consulting
Group and the Company’s clientele by providing energy market intelligence, including market
prices and recommendations for procurement and price risk management strategies.

Client Services Operations — supports the Client Development and Consulting Group and the
Company’s clientele related to contract management, utility bill verification, energy supplier
transilion issues and specific client reporting. This group also supports and maintains the
Company’s web portal and utility reporting technologies.

Financial Operations — provides accounting, accounts payable and accounts receivable support to
the Company; this is not a client-facing function.

Marketing — provides marketing support and competitive intelligence to the Client Development
and Consuiting Group.
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D-2 - Operations Expertise

Please refer 1o Exhibit B-2 above and Exhibit D-3 below for evidence of our staff’s Operational
Expertise.
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D-3 - Key Technical Personnel

Name Title Email Address Telephone #

Ryk Holden | Director, Risk Management rholden@acclaimenergy.com 713-524-0250

Ron Fort Dirccior, Structuring rfort(@acclaimenergy.com 713-524-0250

Richard Director, Business Development | rzdunkewicz(@acclaimenergy.com | 713-524-0250

Zdunkewicz | and Pricing; Principal Consultant

Trish Collins | Director, Principal Consultant tcollins(@acclaimenergy.com T13-524-0250

Bhavin Paiel ) Manager, Client Services bpatel(@acclaimenergy.com 713-524-0250
QOperations

Name Background

Ryk Holden | Mr. Holden is a 1981 graduate of the University of Itlinois, with a degree in Enginecring.
His applicable technical expettise is in the price risk management and the structuring of
both wholesale and retail natural gas and electricity supply agreements and financial
hedging instruments. Work experience: Shell North America, 1981 — 1989; Enron
Capital & Trade, 1989 — 1992; MG Trading, 1992 — 1998; Holden Energy, 1998 —2005;
Acclaim Energy Advisors, 2004 - current

Ron Fort Mr. Fort is a 1967 graduate of Oxford College, Emory University in Atlania, Georgia,
with a degree in Business Administration. Mr. Fort’s applicable technical expertise is in
the structuring of retail energy supply contracts and the active management of price risk
{(“hedging”). Work experience: Phoenix Trading Company (energy commodities futures
trading), 1984 - 1999; PolarShield, Inc. 1999 — 2002; Amerex Retail Energy Services,
2004 — 2009; Acclaim Energy Advisors, 2009 — current.

Richard Mr. Zdunkewicz is a 1980 graduate of Texas A & M University, with:a degree in

Zdunkewicz | Economics. His applicable technical expertise is in the structuring of retail energy

supply contracts in most major deregulated markets. Work experience: Enron Energy
Services, 1997 — 2001; Sempra Energy Solutions, 2001- 2004; Direct Energy Business,
2004-2006; Acclaim Energy Advisors, 2006 — current.

| Trish Collins

Ms, Collins is a 1989 graduate of the University of Arkansas, with a degree in Chemical
Engineering. Her applicable technical expertise is in the structuring of retail energy
supply contracts in all deregulated markets across North America. Work experience:
Enron Energy Services, 2000 — 2001; Nation’s Energy Holdings, LLC, 2001 - 2002;
Suez Energy Resources North America, 2002 — 2004; LPB Energy Management, 2004 —
2005; Acclaim Energy Advisors, 2007 — current

Bhavin Patel

Mr. Patel is a 2001 graduate of Texas A & M University, with a degree in Economics
and a minor in Business Administration. Mr. Patel’s applicable technical expertise is in
contract management systems and technologies. Mr. Patel is an active member of the
National Contract Management Association. Work experience: Reliant Energy, 2002 —
2005; Science Applications International Corporation, 2005 — 2006; Epterprise Products
Operations, L.P., 2006 - 2007; Acclaim Energy Advisors, 2007 - current
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