BEFORE (8
THE PUBLIC UTILITIES COMMISSION OF OHIO * A

In the Matter of the Application of Chio
Edison Company, The Cleveland Electric
INluminating Company and The Toledo
Edison Company for Approval of a

New Rider and Revision of an Existing
Rider

Case No. 10-0176-EL-ATA O

MEMORANDUM OF SUE STEIGERWALD; CITIZENS FOR KEEPING THE ALL-

ELECTRIC PROMISE (CKAP); JOAN HEGINBOFHAM AND-BOB SCHMEFF-— -~

HOMES, INC. CONTRA FIRSTENERGY’S MOTION TO COMPEL

L INTRODUCTION

This matter was reopened due to large and in some cases, obscene ificreases in
electric bills by All-Eleetric customers. The existence of the All-Electric customer and
their unique energy requirements and usage were not disclosed to the PUCO or OCC
when the initial matter was discussed. Duc to the All-Electric customers lack of
representation earlier, on May 27, 2010, a Motion to Intervene was filed by Sue
Steigerwald, Citizens for Kceping the All-Electric Promise (CKAP), Joan Heginbotham
and Bob Schmitt Homges. Inc. (“CKAP Parties™). On November 17, 2010, the Attorney
Examiner granted intervention. In addition, FE’s marketing praclices are undéer scrutiny
in this matter. FE has filed three sets of Interrogatories and Requests for Pn:;duction of
Documents. The CKAP Parties have responded to each of those sets of diséovery and

provided supplemental responses to FE's first set since FE’s Motion To Compel. FE’s

Mation to Compel should be denied.
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1L ARGUMENT

CKAP PARTIES HAVE PROVIDED COMPLETE RESPONSES TO FE’S
FIRST SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION

FE argues that CKAP Parties’ responses are deficient since they éhave not
specifically identified documents that have been submitted at Public Hearings or to the
PUCO Docket. CKAP Parties have responded to those requests with their objections and
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have provided documents rendering FE’s Motion to Compel moot.
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FE’s discovery requests essenti"ally ask for either all documents CKAP Parties
have or will use in this matter. The CKAP Parties objected to the breadth of the requests,
objected on the basis that the information was exempt from discovery under the trial
preparation or attorney-work product doctrine and attorney-client privilege and Vpo'mted to
the PUCO Docket and the transcripts of the Public Hearings. FE complaine(f that those
responses were insufficient, as the documents were not specifically identified. FE is
seeking a ruling that is neither required by the PUCQO’s discovery rules and which there is
no precedent to require such an cffort. In fact, Ohio case law has held that if the
demanding party has equal access to the documents then they are not entitled to demand
discovery, '

FE also complains about other documents that may be available. CK;AP Parties
have noted their objections above. While FE may have obtainpd a docun{ent that is
exempt from discovery, it does not mean that all other documentation that IS exempt is
suddenly discoverable. The focus of this matter must remain on the marketing of the all-

electric rate by FE and the plight of the All-Electric customer should the discount be



taken away. The aitempt to obtain documents exempt from discovery is an attempt o
shift that focus. -

In addition, FE’s demand asks for documents that are not in the possession,
custody or control of CKAP Parties. Implicit in the wording of Ohio Adm. Code 4901-1-
20(A) 1s the requirement that the requestéd documents are in the possession, éustody or
control of the party upon whom the request is served. CKAP Parties’ counsel has made it

clear that the requested documents are not in their possession, custody or control. (See
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Ex. GWG-2). There is no duty under the discovery rules to force CKAP Parties to
compile or possess the requested documents.

FE has had equal access to the documents submitted at the Public Heﬁrings and
those submitted to the Docket. FE's counsel attended each Public Hearing and witnessed
the documents submitted at those hearings and the transcripts of those hearings ‘-have been
docketed. In addition, the PUCO Docket is publicly available to all. FE has equal access
to those documents and cannot demand more. Furthermore, FE is not entitled to
documents exempt from discovery or those that are not in the possession, custody or
control of CKAP Parties. FF’s motion to compel should be denied.

ILL has also requested all documents reflecting, based upon ar ml#ed to the
September 24, 2010 Staff Report or any analysis thereof. CKAP Parties have (;bjected to
that request citing trial preparation and attorney-client privilege. These pﬁﬁleges have a
long history of being upheld and derive from the Federal Rules of Civil Procedure, Ohio
Rules of Civil Procedure and Ohio Administrative Code. (See OCC’s Memorandum
Contra FirstEnergy’s Motion (o Compel Pages 7-14). FE’s Motion to Compel on this

basis must be denied.



[II. CONCLUSION

CKAP Parties have responded to FE's discovery requests with documents and
objections. FE is not entitled to a Motion to Compel. FE has equal access to the PUCO
Public Hearing transcripts and the Docket. FE cannot compel production of documents
not in the possession. custody or control of CKAP Parties. FE cannot compel production

of documents that are protected by privilege. CKAP Parties have subnilitted their

responses to all of I'E’s discovery rcquésﬁ. For these reasons, CKAP Partie?fespectﬁlllyw

request that the Commission reject FE’s arguments and deny FE's Motion to Compel.

Respectfully submitted,

Kevin Corcoran

Corcoran & Associates Co., LPA
8501 Woodbridge Court

North Ridgeville, OH 44039
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440-327-4684 fax
kevinocorcoran/@yahoo.com

Attorney for Sue Steigerwald; Citizens For
Keeping The All-Electric Promisé (CKAP);
Joan Heginbotham and; Bob Schmitt
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5,

P



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served upon the following parties of
record this 30" day of December 2010 via first class US mailpostage prepaid.

Jeffrey L. Small
Maureen Grady
Christopher Allwein

Office of the Ohio Consumers’ Counsel

10 West Broad Street, Suite 1800
Columbus, Ohio 43215
small@OCC . state.oh.us
grady@OCC state.oh.us
allwein@OCC state.oh.us

John H. Jones

Steven L. Beeler

Public Utilities Section

Office of the Attorney General
180 E. Broad St., 6th Floor
Columbus, Ohio 43215
john.jones@puc.state.oh.us
steven.beeler{@puc.state.oh.us

Thomas J. O’ Brien
Bricker & Eckler LLP
100 South Third Street
Columbus, Ohio 43215
tobrien@bricker.com

M. Howard Petricoff

Stephen M. Howard

Vorys, Sater, Seymour and Pease 1.1.P
52 E. Gay Street

P.O. Box 1008

Columbus, Ohio 43216-1008
mhpetricofigvssp.com
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Samuel C. Randazzo

Joseph M. Clark

McNees Wallace & Nurick LLC
21 East State Street, 17th Floor
Columbus, Ohio 43215
sam@@mwncmh.com
jelark@mwnemh.com

Richard L. Sites

General Counsel & Senior Director of Health
Policy

Ohio Hospital Association

155 East Broad Street, 15th Floor

Columbus, Ohio 43215

ricks@ohanet.org

James W. Burk |
FirstEnergy Service Company

76 South Main Street '

Akron, OH 44308
butkj(ifirstenergycorp.com .
Cynthia Fonner Brady :

Senior Counsel

Constellation Energy Resources, LLC
550 West Washington Blvd, Suite 300
Chicago, 1llinois 60661
cynthia.brady@constellation.com
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