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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke Energy

Ohio for Approval of a Market Rate Offer to

Conduct a Competitive Bidding Process for :

Standard Service Offer Electric Generation :  Case No. 10-2586-EL-SSO
Supply, Accounting Modifications, and Tariffs for

Generation Service,

COMMENTS
SUBMITTED ON BEHALF OF THE STAFF OF THE
PUBLIC UTILITIES COMMISSION OF OHIO

INTRODUCTION

On November 15, 2010, Duke Energy Ohio, Inc. (Duke) filed an application
seeking approval of a market rate offer (MRO) to conduct a competitive bidding process
for a standard service offer (SSO) electric generation supply and related relief pursuant to
R.C. 4928.141 and 4928.142. By entry dated November 16, 2010, the Commission
1lf:stablished a procedural schedule that included an option for Staff to file comments
regarding any initial recommendations on Duke’s application for an SSO that Staff might
have, at the time, or such alternative SSO as Staff deems appropriate.

These comments are timely‘ submitted by the Staff for the Commission’s

consideration pursuant to the aforementioned November 16, 2010 entry.

L Compliance of the Company’s MRO filing with Statutory and Rale
Requirements



Ohio law and Commission rules provide specific requirements that are applicable
to a Standard Service Offer price for retail electric generation service that is to be
provided under a Market Rate Offer by an electric utility. While Staff is still analyzing
the Company’s compliance with these requirements, Staff offers the following initial
comments on the Company’s application:

1. R.C. 4928.142(A)(1): The market-rate offer shall be determined through a
competitive bidding process that provides for all of the following:

(a) Open, fair, and transparent competitive solicitation

The Company is proposing to procure gencration services through a descending
clock auction process. The process described by the Company is similar to the proéess
that was approved by the Commission in Case No. 08-935-EL-880, and was used to
procure generation supply that is currently being used to serve the FirstEnergy
Companies' load. Also, in Case: No. 09-388-EL-SSO, the Commission approved the use
of a CBP by the FirstEnergy Companies for ﬁllﬁlling future generation requircments.
However, Staff notes that these generation auction proposals were approved under an
Electric Security Plan, which has different requirements and capabilities than a Market
Rate Offer.

(b) Clear product definition

As with the auction process, the product to be offered is very similar to the product
that was offered in the FirstEnergy Companies' auctions. The product to be offered is a
one-percent slice-of-system hourly load following full requirements segment (tranche) of

Duke’s 880 load. The product requirements include energy, capacity, transmission,



ancillaries, and resource adequacy services. Staff believes that the components of the
product to be offered through the proposed competitive bidding process are clearly
defined.

(c) Standardized bid evaluation criteria

The Company proposes to evaluate the bids received through its CBP based solely
on price. Staff believes that this straightfofward evaluation criterion satisfies the
requirement for standardized bid evaluation criteria.

(d) Oversight by an independent third party that shall design the solicitation,

administer the bidding, and ensure that the criteria specified in division

(A)(1){a) to (c) of this section are met,

The Company proposes to use the services of CRA Iniernational, Inc, to conduct
its bidding process. CRA is not affiliated with the Company. CRA's responsibilities
would include the design and administration of the CBP, communication with bidders,
establishment of the starting price for the auction, and reporting the auction results to the
Commission. CRA is the same firm that was used by the FirstEnergy companies in their
recent generation auctions. Staff believes that the requirement for CBP oversight by an
independent third party is satisfied.

2. R.C, 4928.142(B)(1): The electric distribution utility or its transmission
service affiliate belongs to at least one regional transmission organization that
has been approved by the federal energy regulatory commission; or there
otherwise is comparable and nondiscriminatory access to the electric
transmission grid.

The Company has shown in its application that it currently belongs to the Midwest

Independent Transmission System Operator (MISQO), which is a Federal Energy

Regulatory Commission (FERC) approved Regional Transmission Operator (RTO).
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However, the Company recently has received approval from FERC to move from MISO
to the PYM Interconnection (PJM). The move to PIM is to be effective on January 1,
2012, the same date that the Company would begin operation under its proposed MRO.

Although FERC has conditionally approved the Company’s realignment to PIM,
FERC’s approval did not make final determinations on several issues raised by
intervening parties. The Company’s transition to PJM has not yet occurred, and there are
significant issues associated with this transition that are unresolved.

3. R.C. 4928.142(B)(2): Any such regional transmission organization has a
market monitor function and the ability to take actions to identify and
mitigate market power or the electric distribution utility's market conduct; or
a similar market monitoring function exists with commensurate ability to
identify and monitor market conditions and mitigate conduct associated with
the exercise of market power. '

Both MISO and PJM have FERC-approved independent market monitors with the
ability to identify and mitigate market power. Potomac Economics, Ltd. is MISO's
independent market monitor. Monitoring Analytics, LLC, has been the FERC-approved
independent market monitor for PJM since 2008. Staff believes that the statutory
requirement for a market monitor function is satisfied regardless of which RTO the
Company belongs.

4. R.C, 4928.142(B)(3): A published source of information is available publicly
or through subscription that identifies pricing information for traded
clectricity on- and off-peak energy products that are contracts for delivery
beginning at least two years from the date of the publication and is updated
on a regular basis.

The Company, in its filing, has shown that multiple sources of electricity price

information are available. The sources listed include ICAP Energy, Intercontinental



Exchange (ICE), Platt, and the New York Mercantile Exchange (NYMEX). Staff
believes that the statutory requirement for availability of electricity pricing information
has been satisfied.

5. R.C. 4928.142(D): The first application filed under this section by an electric
distribution utility that, as of July 31, 2008, directly owns, in whole or in part,
operating electric generating facilities that had been used and useful in this
state shall require that a portion of that utility’s standard service offer load
for the first five years of the market rate offer be competitively bid under
division (A) of this section as follows: ten per cent of the load in year one, not
more than twenty per cent in year two, thirty per cent in year three, forty per
cent in year four, and fifty per cent in year five, Consistent with those

percentages, the commission shall determine the actunal percentages for each
year of years one through five.

The statute appears to delineate specific percentages associated with specific
transition years that the Commission must observe in making its determination regarding
the first five years of the phase-in process. However, the Company’s application
anticipates a transition to generation rates that are established 100 percent by a
competitive bid for the third year of its MRO, At this time, Staff is not convinced that the
Company’s proposed phase-in for its MRO is in compliance with the statute. Such a
concept appears to Staff to be better suited for consideration within an ESP.

6. Compliance of MRO Filing with Commission Rules

The Commission’s rules, Chapter 4901:1-35, 0.A.C., provide specific
requirements that are applicable to a 880 price for retail electric generation service
provided under a MRO by an electric utility. The Company’s summary of its compliance
with these requirements is presented in Attachment A to the Company’s application.

While it is not necessary for Staff to reiterate the Company’s presentation in these



comments, Staff notes that the Company’s indication that it has provided the required
information does not necessarily mean that Staff believes the proposals made by the
Company are necessarily appropriate or are the optimal proposals in any specific area.
Compliance with the Commission’s rules for an MRO filing ultimately requires that a
variety of issues be resolved. These issues include, but are not limited to, areas such as
the overall structure of the CBP plan, RTO membership and realignment issues, corporate
separation issues, the conversion of winning bid prices to rates that will be charged to
customers, and the appropriateness of various riders to be included in the rate structure.
Staff’s recommendations in these and other areas, to the extent that Staff determines
necessary, will be addressed in Staff’s testimony.

II.  Duke should consider an electrie security plan SSO option.

Staff believes that the Applicant should submit an electric security plan pursuant
to R.C. 4928.143. Although either an electric security plan or a market rate option would
fulfill the obligation under R.C. 4928.141, an electric security plan could offer significant
advantages for the Applicant, stakeholders, and the public at large. The success of
Duke’s current electric security plan demonstrates that the additional attributes of an
electric security plan may provide value to both consumers and the electric utility.
Therefore, Staff recommends that the Applicant consider building on the successful

electric security plan rather than proceed with the more limited market rate option.



CONCLUSION
Based upon the forgoing, the Staff requests that the Commission give studied

consideration to the comments contained herein.
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PROOF OF SERVICE

I hereby certify that a true copy of the foregoing Comments submitted on behalf

of the Staff of the Public Utilities Commission of Ohio, was served by electronic mail,

upon the following parties of record, this 7 day of December, 2010.

PARTIES OF RECORD:

Amy B. Spiller

Associate General Counsel
Elizabeth Watts

Assistant General Counsel

Rocco O. D’Ascenzo

Senior Counsel

Duke Energy Business Services, Inc.
139 Fourth Street, 25Atrium

P. 0. Box 960

Cincinnati, Ohio 45202-0960
amy.spiller@duke-energy.com
elizabeth.watts@duke-energy.com
rocco.d’ascenzo@duke-energy.com

David C. Rinebolt

Counsel for Ohio Partners for Affordable
Energy

231 West Lima Street

Findlay, Ohio 45840-3033
drinebolt{@ohiopartners.org

Samuel C. Randazzo

Joseph E. Oliker

Counsel for Industrial Energy Users-Ohio
McNees Wallace & Nurick LLC

Ll W

Johp/H. Jones
Asgfstant Attorney General

David F. Boehm

Michael L. Kurtz

Counsel for Chio Energy Group
Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202
dboehm@bkllawfirm.com
mkurtz@bkllawfirm.com

Colleen L. Mooney

Counsel for Ohio Partners for Affordable
Energy

1431 Mulford Road

Columbus, Ohio 43212-3404
cmooney2@columbus.ir.com

John W. Bentine

Mark Yurick

Matthew S, White

Counsel for the Kroger Company
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21 E. State Street, 17th Floor
Columbus, Ohio 43215
sam@mwncmh.com
joliker@mwnemh.com

Mark A. Hayden, Counsel of Record
FirstEnergy Service Company

76 South Main Street

Akron, Ohio 44308
haydenm@firstenergycorp.com

David A. Kutik, Attorney for
FirstEnergy Solutions Corp.
Jones Day

North Point

901 Lakeside Avenue

- Cleveland, Ohio 44114
dakutik@jonesday.com

Grant W, Garber, Attorney for
FirstEnergy Sclutions Corp.

Jones Day

325 John H. McConnell Blvd., Suite 600
Columbus, Ohio 43215-2673
gwgarber{@jonesday.com

M. Howard Petricoff

Stephen M. Howard

VORYS, SATER, SEYMOUR AND
PEASE LLP

52 East Gay Street

P.O. 1008

Columbus, Ohio 43216-1008
mhpetricoff@vorys.com
smhoward@vorys.com

Chester, Wilcox & Saxbe, LLP
65 East State Street, Suite 1000
Columbus, Chio 43215-4213
jbentine@cwslaw.com
myurick@cwslaw.com
mwhite@cwslaw.com

Dougtlas E. Hart

Attorney for The Greater Cincinnati
Health Council

441 Vine Street, Suite 4192
Cincinnati, Ohio 45202
dhart@douglasehart.com

Ann M. Hotz, Counsel of Record

Kyle L. Verrett

Jody M. Kyler

Assistant Consumer Counsel

Office of the Ohio Consumers’Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
hotz@occ.state.oh.us
verrett{@occ.state.oh.us
kyler@occ.state.oh.us

Cynthia Fonner Brady

Senior Counsel

Constellation Energy Resources, LL.C
550 W. Washington St., Suite 300
Chicaggo, Illinois 60661
cynthia.brady@constellation.com

Attorneys for Constellation NewEnergy,
Inc. and Constellation Energy
Commodities Group, Inc.
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Senior Counsel

Dominion Resources Services, In¢.

501 Martindale Street, Suite 400
Pittsburgh, Pennsylvania 15212
gary.a.jeffries@dom.com

Michael D, Dortch

Kravitz, Brown & Dortch, LL1.C
65 East State Street, Suite 200
Columbus, Ohic 43215
mdortch@kravitzlic.com

Thomas J. O’Brien

Bricker & Eckler LLP

100 South Third Sireet
Columbus, Ohio 43215-4291
tobrien@bricker.com

Barth E. Royer

Bell & Royer Co., LPA
33 South Grant Avenue
Columbus, Ohio 43215
barthroyer@aol.com
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