FILE

REC
ECENED'DOC-'\’EHHG bty

BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke
Energy Ohio for Approval of a Market
Rate Offer to Conduct a Competitive
Bidding Process for Standard Service
Offer Electric Generation  Supply,
Accounting Modifications, and Tariffs for
Generation Service.

Case No. 10-2586-EL-SSO

T N et St —t

DUKE ENERGY OHIO, INC.’S MEMORANDUM
IN OPPOSITION TO THE MOTION TO COMPEL

OF INDUSTRIAL ENERGY USERS-OHIO

By its Motion to Compel (Moticn) filed at 5:30 p.m. on Friday, December 3, 2010,
Industrial Energy Users-Ohio (IEU) seeks to compel Duke Energy Ohio, Inc., (Duke Energy
Ohio) to spend its time and ratepayer dollars to respond to a set of interrogatories and requests
for production of documents for which IEU has sought answers, to no avail, in a separate
proceeding that is currently before the Public Utilities Commission of Ohio (Commission} on
motions to dismiss. The issues related to regional transmission organizations (RTOs) that are
under consideration in this market rate offer (MRO) proceeding are extremely circumscribed and
do not reach to the queries by IEU. The additional rationales raised by IEU in its vain attempt to
show any relevance to this proceeding are mere misstatements of law and fact. Thus, Duke

Energy Ohio respectfully submits that IEU’s Motion should be denied.
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[EU’s motion is a series of generalizations, with no effort to show how any single,
individual interrogatory or document request is related to this proceeding. Duke Energy Ohio
will review each and every interrogatory and document request and discuss its objections.

However, the general assertions by IEU must first be addressed.

IEU’s Assertions

IEU’s Description of Duke Energy Qhio’s Position.

IEU, in its generalized discussion of the issues, states that Duke Energy Ohio’s objections
“state that [Duke Energy Ohio] is refusing to provide substantive responses because of the
position [Duke Energy Ohio] has taken in Case No. 10-1398-EL-CSS.” Although it is true that
Duke Energy Ohio referenced, in its responses, the fact that IEU propounded the exact same
discovery on Duke Energy Ohio in this proceeding as it did in that complaint case, that fact is a
far cry from IEU’s allegation. First, as even a cursory glance at Duke Energy Ohio’s objections
will reveal, the objections raised to this discovery include a number of issues, not just one. In
addition, even the reference to the IEU complaint proceeding is not a statement that Duke Energy
Ohio is objecting here because of the position that Duke Energy Ohio has taken in that case.
Rather, Duke Energy Ohio has pointed out to IEU that it is a perversion of the discovery process
for IEU to take discovery from one case, where dismissal and a corresponding stay of discovery
are under consideration, and simply drop it into a new proceeding on unrelated matters.

Issues Included in MRO Proceeding.

Although IEU implies otherwise, Duke Energy Ohio agrees that both state policy, as set
forth in R.C. 4928.02, and corporate separation issues are matters to be considered by the

Commission in the course of an MRO proceeding. However, this application most certainly is
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not one that is asking for the Commission to consider and approve of Duke Energy Ohio’s
transfer of functional control of transmission facilities from one RTO to another.

Similarly, IEU attempts, in its Motion, to raise corporate separation issues as the
connection between its discovery and this proceeding. Although corporate separation is at issue
in a limited manner, this is not an audit of Duke Energy Ohio’s corporate separation compliance.
If IEU had wished to raise compliance issues, it should have done so in a proceeding that was
intended to address such matters.

In addition, Duke Energy Ohio is at a loss to find any legitimate corporate separation
compliance issues, even if such were appropriately under consideration here. In IEU’s motion,
page 8, it suggests that its discovery “seeks information that will identify whether [Duke Energy
~ Ohio’s] RTO elections are being improperly influenced by an affiliated company engaged in
offering competitive services or otherﬁvise managing generation assets.” IEU offers no
explanation as to what “affiliated company” it is referencing. Later, on pages 11 and 12 of its
Motion, IEU includes slightly more information. It is apparently seeking information regarding
communications between a Midwest Independent System Operator (Midwest ISO) official and
Keith Trent, who IEU describes as “an employee who is not an employee of [Duke Energy
Ohio).” Is this the source of the corporate separation concern? Keith Trent is an employee of
Duke Energy Business Services LLC, the service company by which most employees in the
Duke Energy Corporation businesses are employed. Mr. Trent serves as the President of
Commercial Businesses for Duke Energy Corporation. As this Commission is well aware, Ohio
law and regulations anticipate that large companies may operate in this manner, with personnel

being employed, in large part, by one entity and being “shared” among the various operating
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entities. That Mr. Trent is eraployed by DEBS does not create a corporate separation violation
and does not mean that his discussions with the Midwest ISO were on behalf of an entity other
than the one that owns and operates generation assets. Indeed, Ohio law provides that
transmission services are nonregulated at the state level.

Perhaps IEU’s corporate separation concern is actually based on the discussion found on
page 10 of its Motion. IEU proposes that, if the Midwest ISO (because of alleged misconduct)
does not satisfy the requirements of R.C. 4928.12, then Duke Energy Ohio's corporate
separation, of necessity {(as the Midwest ISC is referenced as Duke Energy Ohio’s RTQ), is
invalid. Therefore, IEU concludes, Duke Energy Ohio’s MRO application must be denied.

Of course, there are several flaws in this logic. First, this is most definitely not a
proceeding to determine whether the Midwest ISO is a suitable RTQ for any utility in Ohio to
belong to. Second, as IEU is well aware, Duke Energy Ohio has obtained approval from the
Federal Energy Regulatory Commission (FERC) to transfer functional control of its transmission
assets to PJM Interconnection LLC (PJM). The transfer to PJM is planned to occur effective
January 1, 2012, the same date on which the proposed MRO would go into effect. Membership
terms and conditions, including those involving the withdrawal of an RTO member, are
jurisdictional to the FERC. Duke Energy Ohio must abide by those conditions and cannot
accelerate its withdrawal. Therefore, not only are IEU’s claims in this regard irrelevant vis-a-vis
Duke Energy Ohio, they are also moot. If IEU is concerned with Midwest ISO’s suitability as an
RTO, this is an issue to be decided by the FERC and IEU must make its case in that forum.

It is undeniable that Duke Energy Ohio’s corporate separation plan will have to be

updated to reflect this RTO change once it is effective, and Duke Energy Ohio said as much in
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its application. Such amendment of the plan cannot occur until the Commission has acted on the
amendment of the plan that is currently before it and the language of the plan cannot indicate
alignment with PYM until the change is completed. Thus, amendment of the plan on this basis is
not yet ripe. It is absurd to suggest that the MRO application must be denied because Duke
Energy Ohio has not yet amended the plan to reflect the change that has been, elsewhere,
approved and is not even effective under the FERC-governed process. It is, similarly, absurd to
suggest that discovery that addresses issues related to the suitability of Midwest ISO, which will
not be Duke Energy Ohio’s RTO after 2011, to serve as an RTO at all are relevant to Duke
Energy Ohio’s application for its new standard service offer.

IEU also raises the specter of state policy violations in its attempt to show relevance of its
discovery. However, the only actual policy issue that TEU asserts is to suggest “that DEQ and its
affiliates have essentially conducted a CBP to see which RTO offers the best generation revenue
opportunity in exchange for DEO agreeing to transfer operational control over transmission
facilities to the winning RTO bidder. This is not the type of CBP that is consistent with the
public interest or the policy objectives set forth in [R.C. 4928.12].” Motion at p. 12. IEU’s
justification is dubious at best and intentionally misstates the facts at worst. There was no CBP
to determine which RTO Duke Energy Ohio would condition its future membership upon, RTO
membership is voluntary and the terms and conditions of membership are FERC-regulated. RTO
membership is, however, required under Ohio law. Ohio law does not prescribe any conditions
to a utility’s RTO membership decision, just the obligation to be a member.

The justification for Duke Energy Chio to realign its RTO membership is not at issue in

the case sub judice. It is entirely irrelevant to this proceeding. Realignment with PTM provides
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the Company with many operational benefits with its jointly owned generation whose co-owners
are already in PJM. Realignment also puts all competitive suppliers of retail electric service in
Ohio in the same RTO, thereby allowing the participants to operate under the same set of rules.
Duke Energy Ohio fully explained its reasoning as part of its filing before the FERC, which was
ultimately approved pending\the Company’s satisfaction of certain regulatory conditions. IEU
could have raised ifs concerns at the FERC. It did not.

Despite is curious claims regarding state policy, even IEU has not alleged that Duke
Energy Ohio has actually conducted such a competitive bidding process; these are IEU’s fanciful
allegations, created out of whole cloth.

Duke Energy Ohio’s Objections

Irrelevance.

All of the interrogatories and requests for production of documents propounded by [EU
were overly broad and unduly burdensome, given that they seek information that is neither
relevant to this proceeding nor likely to lead to the discovery of evidence that would be
admissible in this proceeding. A number of aspects of this issue have been discussed above, but
Duke Energy Ohio addresses these arguments with reference to the various issues identified in
the discovery requests. In doing so, Duke Energy Ohio first reiterates the intended purpose and
scope of discovery as contemplated under Commission rules.

As expressly set forth in O.A.C. 4901-1-16, discovery may be obtained in respect of any
matter, “not privileged, which is relevant to the subject matter of the proceeding.” (Emphasis
added.) However, discovery into matters or about information that is not reasonably calculated

to lead to the discovery is admissible evidence is not permitted. Id See also In the Matter of the
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Application of The Cincinnati Gas & Electric Company for Approval of its Electric Transition
Plan, Case No. 99-1658, 2000 PUC LEXIS 337, *4. In this regard, the Commission has found
that the rules applicable to the discovery process will not be liberally interpreted. In the Matter
of the Complaint of David Wellman v. Ameritech Ohio, Case No. 99-768-TP-CSS, 2002 PUC
LEXIS 634, *6-7. Applying these general principles to IEU’s discovery requests at issue
undeniably confirms that said requests are well beyond the intended scope of discovery.

Interrogatories 1 through 8 and Document Requests 1 through 4 seek information
concerning whether the Midwest ISO offered, or Duke Energy Ohio requested, any
“commitments or concessions” in an attempt to convince Duke Energy Ohio to remain in the
Midwest ISO. To determine whether this issue has relevance to Duke Energy Ohio’s
Application for approval of its MRO, it is critical to review the questions that must be answered
by the Commission in order to evaluaie that Application. Division (D) of R.C. 4928.142 sets
forth the aspects of RTO membership that are relevant to the MRO determination:

An application under this division shall . . . demonstrate that all of the following
Tequirements are met:

(1) The electric distribution utility or its transmission service affiliate belongs to
at least one regional transmission organization that has been approved by the
federal energy regulatory commission; or there otherwise is comparable and
nondiscriminatory access to the electric transmission grid.

(2) Any such regional transmission organization has a market-monitor function
and the ability to take actions to identify and mitigate market power or the
electric distribution utility’s market conduct; or a similar market monitoring
function exists with commensurate ability to identify and monitor market
conditions and mitigate conduct associated with the exercise of market power.

The administrative rules promulgated by the Commission to amplify this statutory

language include the same substantive requirements. 0.A.C. 4901:1-35-03(B)(1)a) and (b).
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Does the existence or nonexistence of any “commitments or concessions” by the Midwest ISO
impact, in any way, whether or not Duke Energy Ohio belongs to an RTO? No. Does it impact.
in any way, whether or not the Midwest [SO or PIM has a market-monitor function and the
ability to identify and mitigate market power? No.

IEU asserts, in its Motion, that state policy issues may support its requests. It is unclear,
however, how state policy goals can possibly be impacted by the existence of any alleged
“commitments or concessions” that may have been offered by the Midwest ISO to convince
Duke Energy Ohio to remain in the Midwest ISO, or similarly requested by Duke Energy Chio,
when uitimately Duke Energy Ohio decided to transfer control of its transmission assets to PIM.
Any such “commitments or concessions” must have been, by definition, of no effect and could
not have had any impact on state policies. Duke Energy Ohio is leaving the Midwest ISO and
realigning with PIM. Assuming such offers were made, how could an ineffective offer by the
Midwest ISQ, in the face of Duke Energy Ohio’s move to PIM, be relevant or have any impact
on the availability of reasonably priced retail electric service? It cannot and IEU has thus failed
to establish a basis to compel discovery now.

IEU also asserts that its discovery requests may reveal information that is relevant to
corporate separation issues in the MRO proceeding. Again, it is necessary to start with a clear
understanding of what corporate separation issues are actually relevant to an MRO application.
The statute governing such applications does not mention corporate separation plans in any way.
The administrative rules that amplify that statute include the following subsection:

The electric utility shall provide a description of its corporate separation plan,

adopted pursuant to section 4928.17 of the Revised Code, including but not

limited to, the current status of the corporate separation plan, a detailed list of all
waivers previously issued by the commission to the electric utility regarding its
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corporate separation plan, and a timeline of any anticipated revisions or

amendments to its current corporate separation plan on file with the commission

pursuant to Chapter 4901:1-37 of the Administrative Code.
0.A.C. 4901:1-35-03(B)(3). Discovery questions concerning “commitments or concessions” by
MISO are unquestionably not directed toward uncovering any information about a description of
the plan, its status, a list of waivers, or anticipated revisions. This filing requirement cannot be
the justification for these discovery requests.’

State policy, again, could be looked to for justification on the corporate separation issue
raised by IEU, if there were state policies that could conceivably be impacted by any answer to
these questions. Reviewing the state policies enumerated in R.C. 4928.02, the most relevant are:

(H) Ensure effective competition in the provision of retail electric service by

avoiding anticompetitive subsidies flowing from a noncompetitive retail electric

service to a competitive retail electric service or to a product or service other than

retail electric service, and vice versa, including by prohibiting the recovery of any

generation-related costs through distribution or transmission rates;

(I) Ensure retail electric service consumers protection against unreasonable sales

practices, market deficiencies, and market power]|.]

Once again, it is clear that supposed “commitments or concessions™ proposed by the Midwest
180 and rejected by Duke Energy Ohio, or the reverse, are entirely unrelated to the avoidance of
subsidies and protection against unreasonable sales practices, market deficiencies, and market
power.

Discovery questions are required, at least, to be “reasonably calculated to lead to the
discovery of admissible evidence.” 0.A.C. 4901-1-16(B). The answers to these questions
cannot, by any stretch of the imagination, lead to the discovery of information that would be

relevant to Duke Energy Ohio’s application for an MRO.

1t is also noteworthy that the corporate separation issue was apparenily a last-ditch effort by IEU, in the complaint
case. Corporate separation was not initially discussed by IEU but was added, later, in a supplemental filing,
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Interrogatories 9 through 12 and 15 through 24 and Document Requests 3, 6, and
9 through 13 request information concerning studies or analyses that may have addressed
the economic impact of Duke Energy Ohio’s move to PIM on Duke Energy Ohio, the
Midwest ISO, other Midwest ISO members, other PJM members, or Duke Energy Ohio’s
affiliates. The existence, or content, of any studies dealing with economic impacts‘ of
Duke Energy Ohio’s move to PJM could not affect any the elements of the MRO
Application review: membership of Duke Energy Ohio in an RTO that is approved by
FERC, the existence of a market monitor function, the furthering of state policies, or the
status of Duke Energy Ohio’s corporate separation plan.

Interrogatories 13 and 14 and Document Requests 7 and 8 request information
concerning internal protocols for communications with RTOs. Again, this information
would not impact the Commission’s review of Duke Energy Ohio’s membership in an
RTO approved by FERC, the existence of a market monitor function, the furtherance of
state policies, or the status of the corporate separation plan.

As none of the interrogatories or requests for production of documents seek
information that is directly relevant to this proceeding, nor are they likely to lead to the
discovery of evidence that would be admissible in this proceeding, IEU’s motion to
compel should be denied.

Vagueness.

Duke Energy Ohio also objected to Interrogatories 9 through 12 and 21 through
24 and Document Requests 5, 6, 12, and 13 on the ground that they are vague and

ambiguous and, therefore, unduly burdensome. The questions ask for information
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conceming “revenues [Duke Energy Ohio] may receive... .” It is unclear to Duke
Energy Ohio whether these questions are asking for information concerning revenues the
Duke Energy Ohio would receive from customers or otherwise. This is an extremely
broad question at best and, with its confusing wording, cannot reasonably be answered.
Similarly, Interrogatories 17 through 20 and Document Requests 9 and 10 ask about the
“impact” of the move to PJIM — a vague and indecipherable term. What type of impact is
[EU referencing? Duke Energy Ohio would not be able to answer without conjecture.
The motion to compel should be denied.

Privilege.

The questions that ask for information concerning studies or analyses that may have been
prepared are also subject to objections on the ground of privilege. Discovery in Commission
proceedings is only allowed with regard to matters that are not privileged. O.A.C. 4901-1-16(B).
To the extent that studies or analyses that could be responsive to these inquiries may be been
prepared, they were done so at the request of counsel, in preparation for litigation. They are,
therefore, privileged matters.

Exceeding the Scope of Discovery.

The final category of objections relates to all interrogatories and request for production of
documents and is based on the process under way in a complaint case filed by IEU, docketed at
10-1398-EL-CSS.

In that case, a complaint against the Midwest ISO and Duke Energy Ohio, IEU
propounded a number of interrogatories and requests for production of documents on Duke

Energy Ohio. Notably, IEU propounded here an identical set of these discovery requests. The
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Midwest ISO and Duke Energy Ohio have both filed motions for a dismissal by the Commission,
as well as motions to stay discovery pending the resolution of the dismissal request. IEU
contemporaneously filed a motion to compel responses to its discovery, While these motions are
pending, Duke Energy Ohio has not responded to IEU’s discovery requests.

What IEU has been unable to obtain through its complaint docket, it apparently hopes to
garner here. IEU simply changed the caption on its discovery requests and sent them out again.
This is clearly an abuse of the discovery process and demonstrates IEU’s intent simply to harass
Duke Energy Ohio. IEU's motion to compel should be denied.

Conclusion

For the reasons discussed above, Duke Energy Ohio respectfully suggests th#t Duke

Energy Ohio’s objections should be upheld and IEU’s motion to compel should be denied.

Respectfully submitted,

DUKE ENERGY OHIO
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