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Public Utttities Commission of Qhio
180 E. Broad St.
Columbus, Ohio 43215-3793

Attn: Ms. Andrea Smith
Complaint Investigator

Re:  Informal Complaint
Account Number 11 0025 5100 1 4

Dear Ms. Smith:

Per our phone conversation on September 9, 2010 please find the following in reference to the informal
complaint that I filed with you in regard to The llluminating Company.

A, COMPLAINT FACTS

At some point prior to or in 2007 T experienced a sharp spike in my electric bill which did not match my
previous normal usage records. I contacted the Company and talked to a Customer Service Manager. The
Manager did not give me his name stating that it was policy. I did speak with a manager not just a service
representative. Based on an investigation by this individual it was determined that the usage was abnormal and
may have occurred due to a number of reasons which may have included a faulty meter reading. An adjustment
in the payment was discussed and agreed upon. I told the Manager that 1 would be sending the agreed upon
payment via a restictively endorsed check attached to a letter acknowledging the agreement. I requested the
address and to whosc attention such a payment should be sent to. I was advised that I should send it to The
Iltuminating Company, 76 S. Main St., A-RPC, Akron, Ohio 44308-1890, attention Customer Service
Manager. 1 sent check #3528 in the amount of $172.86, which, as stated, included a restrive endorsement which
read “RESTRICTIVE ENDORSEMENT - Endorsement of this check voids all previous agreements and
contracts, constitutes full Accord & Satisfaction without protest and voids all future claims on this account.
Payee further agrees to remove all negative credit burean information”. A copy of this check and the letter is
attached. This check was negotiated by the Company. Instead of correcting the account records to reflect the
agreement the Company breached the agreement by continuing to demand payment including fees and interest.
I contacted the Company by phone on several occasions but was unsuccessful in resolving the matter. On
August 3, 2010 a Company representative showed up at my home threatening to turn off the power if payment
was not made. A copy of the disconnection notice is attached.

B. LAW AND ARGUMENT

Although the Company has presented excuses for its acceptance of check #3528 without discharging the debt,
none are legally sufficient to avoid the effect of the accord and satisfaction. The Company should be required to
honor the agreement because there is no genuine issue of material fact, I am entitled to a credit as a matter of
law, and reasonable minds can only come to a conclusion adverse to Company afier construing the evidence in

my favor, In this matter, even if everything the Compuny claims is true, there was still an accord and
satisfaction.



{1) Check #3528 and its accompanying note discharges the Company’s claim under R.C. Sect. 1303.40

Before it can be shown that the claim is discharged under R.C. Sect. 1303.40(A), it must be demonsirated that
the three prerequisites apply. The check was tendered in good faith, meeting element (1), because 1
communicated the dispute o the Company beforehand by phene and sent the check with an explanatory cover
letter addressed to the Customer Service Manager to make the effects of cashing the check clear to its intended
recipient. Element (2) is met because I did not owe the amount claimed due to supporting data and reasons
agreed to by the Company. Finally element (3) is indisputably met because the Company admits that it cashed
the check.

The Company’s claim that the discharge should not occur because I paid an “undisputed” amount, which could
be scen as a challenge to element (3). However, R.C. Sect. 1303.40 does not state anything against paying with
a undisputed amount, but only requires that the “claim™ be “unliquidated” or subject to a bona fide dispute. See
Section 1303.40 (emphasis added). In this matter, the claim itself was definitely subject to a bona fide dispute.
My check and letter made it clear that the check was to settle the current amount due and also any claim the
Company had for prior amounts claimed.

The Company demonstrated that it could alter bills after submission to me, and could have done so with the
disputed bill at the time payment was sent, either altering it upwards or downwards. Had the Company accepted
the check and then revised the bill payment downwards due to an error, the accord and satisfaction would still
be valid Clearly, any debt that could still change is unliquidated, so prerequisite (3) is satisfied. Therefore, the
analysis can continue under R.C. Sect. 1303.40(A).

(2) Any debt was discharged under R.C. Sect. 1303.40(A) because the check and accompanying letter
both contained conspicuous statements that the check was to be regarded as payment in full

R.C. Sect. 1303.40(A) specifies that a debt can be discharped if the instrument or an accompanying written
communication contained a conspicuous stafement to the effect that the insirument was tendered as fufl
satisfaction of the claim. A statement is conspicuous when™it is so written that a reasonable person against
whom it is to operate ought to have noticed it.” R.C. Sect. 1301.01. The official comment to UCC 3-311 further
specifies, “if the claimant can reasonably be expected to examine the check, almost any siatement on the check
should be noticed and is therefore conspicuous.”

Check #3528 and its accompanying letter clearly meet these requirements. Check #3528 included a restrictive
endorsement on its rear side, with “RESTRICTIVE ENDORSEMENT™ in large block letters and specified that
the check was an accord and satisfaction. (See Check #3528). Furthermore, the letter sent with the check
specified that it was “offered as payment in full for any and all current and prior claims.” This letter was short
and could have been read in a matter of seconds. The letter was also sent with an “Attn: Customer Service
Manager” line at the top, so that the Customer Service Manager would receive the check and make a decision
on whether to cash it or enter a legal dispute. (See letter). Therefore, both the check and accompanying
communication were very clear that cashing the check would cause a full discharge of the debt.

The Company alleges that the statement on the back of the check is insufficient because nobody looks at the
backs of checks, and they just fook at the front and send them to the bank to be cashed. The letter sent was
addressed to the Customer Service Manager. As discussed above, any statement on the ¢check should be
sufficient if it is expected that scmeone will examine the check. 1had plenty of reason to assume that the check
would be examined. R.C. Sect. 1303.40(B) contains two protections against the accidental cashing of
restrictively endorsed checks, giving the recipient 90 days to return the accepted amount with a statement that
the money was not accepted as an accord and satisfaction, or alternative allowing them to send a conspicuous
statement stating that such communications were to be sent to a particular office. R.C. Sect. 1303.40(B)(1). The
Company failed to avail itself of these reasonable protections, so it cannot use its failure to look at the back of
my check as an excuse for not accepting it.



C. CONCLUSION

The facts of this case are clear. The Company cashed a check with a clear indication the payment was in full
satisfaction of the debt claimed. If the Customer Service Manager to whom the check and letter was sent failed
to read them before accepting the check’s benefit, that is solely the Company’s fault. Therefore, based on the
above, a decision by the PUCO should be made that accord and satisfaction is applicable here and the
Company should be required to credit my account the amount claimed plus fees and interest.

Should the PUCO not decide in favor of me, then I wish to proceed with a formal complaint and any other
avenues which are available to me.

Should you have any questions or require additional information feel free to contact me.

Sincerely,

(). Wiokake

Peter J. Wielicki
3314 Fortune Ave.
Parma, Ohio 44134
216-398-4843
wielicki@cox.net


mailto:wielicki@cox.net

August 19, 2007

The [lluminating Company

76 5. Main St., A-RPC

Akron, Ohio 44308-1890

Attn: Customer Service Manager

Re: Account#110025510014
Payment in Full

Dear Sir:

This correspondence is to confirm the agreement reached in regard to the sbove referenced account.

Please find attached my check #3528 in the amount of $172.86 which is offered as payment in full for any and
all current and prior claims. This is not to be considered as a partial payment. Be advised that this check
contains a restrictive endorsement.

Kindly correct my records to reflect a zero balance due.

Should you have any questions concerning this matter feel free to contact me.

Sincerely,

Peter J. Wielicki
3314 Fortune Ave.
Parma, Ohio 44134
216-398-4843
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§ 1303.40. (UCC 3-311) Accord and satisfaction by use of instrumaent.

if & person against whom a claim is asserted proves that that person in good Igith lendered an ingkument {o the claimant as full
salisfaclion of the claim, that the amount of the claim was unliquidated or subject to a bona fida dispute, and that the claimant oblained
paymaent of the instrument, all the following apply: )

{A) Unless division (B} of this section applies, the ciaim is discharged i the person against whom the claim b asserted proves that the
instrumeant or an accompanying written communication contained a conspicuous stalemant 10 the effect that tha instrument was tenderad
as full saiisfaction of the claim.

{B) Subjact to division {C) of this saction, a claim is not discharged under division {A) of this section if eilher of the following appies:
{1} The clgimanl, if an organizatian, proves bath of the following:

{a) Whihin a reasonabie time betoré the person against whom the claim is assened WAGEEA 1AG MAFUMEN 1 TE CIFIMANL 1he Claman
sent a conspicuous slalement to the person that communicalicns conceming disputed dabts, incliding an instrement tendered as Rl
Salisfaction of 4 debt, are to be seht to 8 designited parsan, office, or place.

{b) The instrumeni or accompanying communication was not received by that designated person, office, or place.

{2} The claimant, whether or nat an organization, proves that within ninety days efter payment af tha instument, the caimant leved
repayment of the amount of the Instrumant lo the person against whom tha &lalim is assarad. Divisioh [BY{2) of thig Beelion does Rt appl
If the claimani is an erganization that sent a statemeant complying with division (B 1) of this section.

{C) A claim is discharged if tha parson against whom the claim Is asserted proves that within a reasonabla time befom colleclion of the
instrument was initiated, the claimant, of an agent of the ciaimant having direct responsioiity with tespect \o the disputed pbligation, knew
that the instrument was tandered in full satisfaction of tha claim.

HISTORY: 145 v § 147, Eff 8-19-94.

Not analogous to former RC § 1303.40 (129 v 8 5), repealed 145 v S 147, § 2, off 81994,

Official Comment

1. This section deals with an informal method of disputa resolution carvied out by use of 8 negoliable ingtrument. In the lypical case there
is a dispute conceming the amount that is owed on a claim.

Case #1. The claim is for the price of goods or sarvices 501d 1o a consumer who &5ser1s that he or she is not obliged 10 pay the full price
F6F WhICh the consumar wis billed batause of a defect or breach of waranty with respact o the goods or senvices.

Case #2. A claim i made on an insurance poiicy. The insurance company alleges thak it is not liabie under the policy for the amotmt of the
claim.

In aither cass the persan against whom the claim is aasansd may atlempl Bn acoord and Satisfaction of the disputed claim by tandering a

1 of4 ' 812672010 3:20 PM
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chack to the clainvant for same amoun fess than the full amount claimed by the claimant. A staterment will be included on the check ortn a
CORVHUNCAtoN atcompanying the chack o the effect that the check is offared as full payment or full satisfaction of the cleim. Fregquently,
there is alsa a stalement to the effect that obisining payment of the check is ar agreement by the claimant fo a settiement of the dispule
for the amount tardered. Before enactment of revised article 3, the gase law was in conflicl over the question of whether cbialning
payment of the check had the eflecl ol an agreement {o the settlement proposed by the deblor. This issue was govamad by a
common-iaw ruie; bul some cowrts hold that the common-law was modified by former saction 1-207 which they interprated as applying o
ful satilement checks.

2. Comment d. to Restatsment of Contracts, section 281 discusses the full safisfaction check and the applicable common-aw rule. (na
case fke case #1, the buyer can propose a setllement of the disputed bill by a clear nolation on tha check indicaling that the check is
tendered as fuli satisfection of the bill. Under the common-law rule the sellar, by abiaining payment af %hé ENBSK ABGLPLS e B 5F
compramise by the buyer. The resull is the same if the seller adds a notation to the check indicaling that the check is acceptad undar
prelast of in ol pafial satisfaction of the claim. Undar the commonJaw fiy the salar can rifuse tw cheEk D tan scteit it subject to te
condition staled by the buyer, but the seller can't eccept the check s refuse to be bound by the candilion. The rula applies only b an
urliquidated claim or a efaim disputed in goord fsith by the buyer. The dispute in the courts was whether eection 1-207 changed the
commoraw ruie. The Restatemnent states that seclion "need nol be read as changing this well-established rule.”

3. As part of the revision of article 3, saction 1-207 has been amended to add subsection (2) stating that section 1-207 "doas not apply ko
an accord and satisfaction” Because of that amendment and revised article 3, section 3-311 govems full satisfaction checks. Saclion
3-311 follows the common-law rule with some minor variations to refiect modem business conditons. In cases cavered by section 3-311
there will oftan be an individual on one side of the disput® and a business arganization on the other, This section is nat designed 1o favor
gilher the individual or the business organization. in case #1 the person saeking the accord and satisfzclion is an individiial. W case #2
the person seeking the accord and satisfaction is an insurance company. Section 3-3111 is based on a balief that the common-aw rue
produces & fdir resull and that infofmial dispute resdllition by full §aEETACHEGR EREEKE SHEUK ba entbuidgad.

4. Subseclion {a) siales three requimments for application of section 3-311. "Good falth® in subsection {a)}{i} is defined in saction
3-103{a)4} as nol cnly honesty n facl, but the observance of reasonable commercial standards of fair dealing. The meaning of "fair
dealing”™ will depend upon the acis in the particular casa. For example, suppose an inswer tenders a check In seftlemanl of a claim for
personal injury in an accident clearly covered by the insurance policy. The claimant is necessitous and the amount of the check is very
small in relationship to tha exient of the injury and the amount recoverable under the policy. If the tder of fact determines that the insurer
was laking unfair advantage of the claimant, an accord and satisfaction would rot result from payment of the chack because of the
absence of good faith by the insurer in making the tender. Another example of lack of good faith is found in the practice of same buginass
debilors in routinely printing full salisfaction language on ihair check sincis so ihat afl or a large part of the deblg af the 38BIeF 4/ p&Id by
checks bearng the full satisfaction language, whalher or nol there is any dispule with the creditor. Under such a practice the claimant
cannot be sure whether a tendar i full satistaction 1s or i Ab BAIRG Matts, Use of A clikck on which full satiz{zcton Enguage was affixed
routinely pursuant to such a business practice may pravant an accord and satisfaction on the grourd that the check was not tendered in
guad falth uider subsaction (E)).

Section 3-311 does not apply 1o cases in which the debl is a liquidated amount and not subject 1o a bona fide dispute. Subsaction {a)i).
Qlher law applies to cases in which a debtor is seeking discharge of such a debt by paying less than the amount owsd. For tha purpose
of subsection {aj(il) obtaining acceptance of a check is considered to ba obtaining payment of the check.

The person seeking the accord and satisfaction must prove thal the requirements of subsaection (a) are mal. |f that parsen also proves
that s tatatmant required by subsection (b} was given, the claim i discharged unless subsestion (o) applies. Nermally ba siatemant
required by subsectian (b) is written on the check. Thus, the cancealed check can ba used to prove the slalement as well as the fact that
the claimant obtained paymant ef the check. Subsecliaon (b) requires g "conspicuous” statement that tha Instrument was tendered in full
salisfaction of the elaim. “Conspicuous” is defined in saction 1-201(10}. The statement is conspicuous if “it is so wiitter that a reasonable
person againsl whom it is lo operate ought to have noticed it" i the claimant can reasonably ba axpectad ko examine the check, atmast
any statement on tha check should be noticed and is therefore conspicuous. In €ases in which the claimant is an ndividual the claimant
will receive the chack and will normally indorse it. Since the statament concaming terder in fuli satisfaction normally will appear above the
space provided for the claimant's indorsement of the check, the claimam "ought to have noliced” the stalement.

. Sutsaction {CK1) is 4 Mmitatisr on subsection (b} in case3 In which the claimant ks an orgenization: i is designed io protast the claimant
against inadvertent accard and satisfaction. |f the claimant is an organizalion payment of the check might be obtained without nolice to the
parsanne! of the organization concarmned with the disputed clakn. Some busingss arganizations have claims against very large numbers of
customers. Examples are department stores, public utilities, and the lke. These claims are normally paid by checks sent by cusiomers lo
a designated offica at which clarks employed by the claimant or a bank acting for the claimat process the checks and record the amounts
pad. If the processing office is not designed o deal with communications exiraneous to recording the amount of the chack and the
account number of the customer, payment of a full satisfaclion check can easlly be obiained wilhout knowtedge by the claimant of the
existence of the fu)l salisfaction statement. This is pariculady brue if tha stalemeant is written on the reverse side of the check in the area in
which indorsements are usually wiitten. Normalty, the clerks of the claimant have no reason o ook at the reverse Sile of chacks.

20f4 8/26/2010 3:20 PM
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Indorsement by the claimant normally is done by mechanical means ar thers may ba no indorsement al all. Seclion 4-205(a). Subseclion
(2)(1) aliows the claimant to profect ilself by advising customers by g conspicuous steferment thal EomMMIEICANONS HGHEING dispuled
debls must be sent to a particular person, office, or place. The statement must be givan ta tha customer within a reasonable time belore
the tander is made. This requirgment is designed to assure thal the custemer has raagonable nofice thal the full satisiactnn SRCK Must
be sent o a paicuiar place. The raasonable tme requirement could be salisfisd by a notice on the billing statement sent o tha
cusiomer. If the full satisfaction check is sent ta the designated destination and the check is paid, the leim ia discharged. If the claiant
proves thet the check was nal received at Ine designated gastination the claim is not discharged unless subsection {d) applies.

8. Subsection (CH2) is 30 A88iHHed © prevent inadvertant accord and satisfaction. It can be used by a claimanl other than an
organization or by a tlaimani as an alermative 1o subsection ()X1). Some organizaiions may be reluciant to use subsertion {CX1) beceuse
it may result in confusion of customers that tEUSBY eAGLks 1 B3 Foulinaly sent io the special designaled person, office, or place. Thus,
mych of the benelit of rapid processing of chacks may be iost. An organization that chogses not to send a notice complying with
subsaction (c](1)i) may prevent an inadveriont actord and satsfactian By CoMphig with subsection {e}(2). i the claimant discovers that it
has obtained payrmernt of a full satisfaction check, it may prevent an accord and gatisfaction if, within 90 days of tha payment of the theck,
the claimant tenders repaymant of the amewn of the chagi 1 the person against whorn the S i a68ed.

7. Subsection {¢) is subject 10 subsaction (d). If a person aganst whom a clgim is assarted psoves thal the glaimant oblained payment of
a check known to have been tandered in full safisfaction of the cleim by "the claimant or an agent of the claimert having direct
rasponsibility with respect to the disputed obligation,” the claim is discharged even ¥ (i} the check was not sent 1o the person, office, er
plate required by a nolce complying with subssction (c)(1), or [ii} the Clsimant tendared repayment of the amount of the check in
compiiance with subsection te)(2).

A claimant knows that a check was tandered in full satisfaction of a claim when the claimant “hes aclual knowledge” of that facl. Section
1-201{25). Under section 1-201{27), i the claimant is an arganization, it hes knowiedge that & chEt was tendersd in fill sdlisiactan of the
claim whan that fact is

“brought to the atlention of the individual conducting thal transaction, and in any event when it woukd have been brought 1o his attention il
the gmanization had exarcised due diligence. An omganization exercises due diigence # # maintains reasonable roulines for
comrnunidating significent information to the parson conducting the transaction and thera is reasonable compliance with the noutines. Due
diligence does not tequire an individuat acting for the orgenization to communicate ifommation unless Such communication ia part of his
reguiar dutigs or LNIess NG 138 FASON ¥ oW of the franssclion and that the transaction would be materially affected by the information,”

With respect to an attempied accord and salisfaction the “individual conducting that transaction” is an empisybs oF SINEF &dant of the
organization having direct rasponsibility with respect 1o the dispute. For gxample, if the check and communication are received by a
collection agency acling for the claiment to collect the disputed claim, obtaining payment of the check will masult in an accoel and
satisfaciion even if the ciaimant gave rolice, pursuant 1o subsection {c){1). that full satisfaction checks be sent lo some other office.
Simiarly, it a cuslomer assening a claim 1or braach of warmanty with respact to defectve goods purchased in a retall oullel of a lgnge chain
slore delivers the full salisfaction check to the manager of the retail outiet at which the goods wens purchasad, obtasining payment of the
check will alsn result in an accord and satisfaction. On the other hand, if the check is mailad o the chief executive officer of the ghain
siore subsection {0 would probably not be satisfied. The chief exacutive officer of a large corporstion may have generst resporsibility for
oparations of the company, but does not normally have direct responsibility for resolving a smatt disputed bill 1o a customer. A check fora
retativaly small afoui Mailed io a high Bxecuiive officer of a large organization is no1 fikety 1o recetve the axecutive’s personal axention.
Ralbar, the check woukl nosmally be routingly sent to the appropdaie office for daposit and cradi to tha customaer's account. |f the chack
does recaive the personal aHeAlion 6F the kigh executive officer and the officer is aware of the fult satisfaction language, ¢ollection of the
check will result in an accord and safisfaction because subsachan (d) applies. In this case the officer has assumed direct responsibilty
with respect 10 the disputed transaction.

if a full satifaction check is seni la a lock box or othar office processing checks sent to e claimant, il 9 irelevant whether the clek
processing the chack did or dif not see he statement that the check was tandered as full satisfaction of the claim. Knowledge of the cler
is not imputed (o the organization because the clerk has no responsibility with respect 1o an scoord and satisfacion. Moreaver, %18 i8 no
failure of "due diligence” undar section 1-201(27) if tha claimant does not require ils clerks to look for full satisfaction statements on
checks or accompanying communications. Nor is there any duty of the claimant fo assign that duty Yo its clerks. Sactign 3-314g} is
inlended (o allow a claimant 10 avoid an inadvertenl accord and satistaction by comphing with gither subsection (cX1) or {2) without
burdéning the check-procéssmg operation with sxitranecus and wasteful additional duties.

8. In 50me casas the disputed claim may have been assigned o 3 financa company of bank a8 part of a financing amengement with
respect to accounts receivable. If the acceunt deblor was notified of the assignmert, the claimant i INe BSSignee of the account
receivable and the "agent of the claimant” in subsectian (d) refers w an ageni of the assignee.
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OCCUPANTS! %=

ELECTRIC SERVICE TO THESE PREMISES HAS BEEN DISCONNECTEﬁ-;’/F’

gAFudss0ATE § 7T (o sHUT-ofF TIME /O ? Tt

CUSTOMER NAME ACCOUNT NO.
PETE WIELICK] 110025510014
SERVICE ADDRESS

3314 FORTUNE AVE PARMA OH 44134

We received no response to our request for payment of your overdue electric bill. As a result, your electric
service has been disconnected.

$ 302.88

T
In order to have service restored, the past due or defaulted < mount Past Due

payment plan balance and a reconnection charge must

$ 35.00
Security Deposit
ig G $74.00
provide assistance. To ensure same- day restaration, you Total Required For Raeconnectian
must contact us before 12:30 p.m and make a payment or $411.88

provide proof of payment.

Important Information

We urge you to cal! our toll-free number concerning restoration of service. Do not attempt to reconnect the
electric meter yourself, An unauthorized reconnection is both dangerous and against the law.

Under the law, any proof of unautharized reconnection or tampering is considered sufficient evidence that the
customer reconnected the meter or caused the tampering. Violators of the law may be subject to jail

sentences and fines. In addition, violators must pay for the value of electricity used and the cost of repairs or
replacement.

Please he aware that using candies, partable heatars, gas appliances and gasoline or diesel-powered
generators to light or heat your home may be dangerous. Portable heaters and burning candles that

are loft unattended, especially around children and pets, can create a fire hazard. In addition, portable haaters
and gasoline or diesel-powered generators can produce deadly Javels of carbon monoxide

and should never be operated inside the home or garage. For more safety information, contact your

local fire department.

If you have a complaint in regard to this disconnection notice that can not bé resolved aftar you have called
The Cleveland Electric llluminating Company or for general utility information, residential and business
customers may contact the Public Utilities Commission of Ohio for assistance at 1-800-886-7826 (toll fres) ar
for TTY at 1-800-686-1570 (toll free) from 8:00 a.m. to 6:00 p.m. weekdays, or at www.puco.ohio.gov.
Residantial customers may also contact the Ohio Consumears' Counsel for assistance with complaints and
utility issues at 1-877-742-5622 (toll free) from 8:00 a.m. to 5:00 p.m. weekdays, or at www,pickoce.org.
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