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BEFORE 

THE PUBLIC UTILITIES COMMISSION O F OHIO 

In the Matter of the Application of Ohio 
Edison Company, The Cleveland Electric 
Illuminating Company, and The Toledo 
Edison Company for Authority to Establish 
a Standard Service Offer Pursuant to 
R.C. §4928.143 in the Form of an Electric 
Security Plan. 

CaseNo. 10-388-EL-SSO 

INDUSTRIAL ENERGY USERS-OHIO'S MEMORANDUM CONTRA THE APPLICATION 

FOR REHEARING BY THE OFFICE OF THE OHIO CONSUMER'S COUNSEL, CITIZEN 

POWER, AND NATURAL RESOURCES DEFENSE COUNCIL 

L INTRODUCTION 

The current standard service offer ("SSO"), or default service, for customers who 

do not shop and are in the service territories of Ohio Edison Company ("OE"), The 

Cleveland Electric Illuminating Company ("CEI") and The Toledo Edison Company 

("TE") (collectively "FirstEnergy" or "Companies"), was established in Case No. 

08-935-EL-SSO and expires on May 31, 2011. On October 20, 2009, the Companies 

filed an application for approval of a market rate offer ("MRO") to conduct a competitive 

bidding process ("CBP") to obtain generation supply for SSO supply beginning on June 

1, 2011, so as to maintain uninterrupted SSO generation service.̂  In the responsive 

comments submitted on behalf of the Public Utilities Commission of Ohio's 

("Commission") Staff, Staff stated it "would recommend that the Applicants strongly 

^ In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company, 
and The Toledo Edison Company for Approval of a Market Rate Offer to Conduct a Competitive Bidding 
Process for Standard Service Offer Electric Generation Supply, Accounting Modifications Associated with 
Reconciliation Mechanism, and Tariffs for Generation Service, Case No. 09-906-EL-SSO, Application 
(October 20, 2009) (hereinafter "MRO Case"). 
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consider building on the successful electric security plan ("ESP") rather than to proceed 

with the somewhat more limited MRO. Staff will distribute to all parties of the case a 

straw man proposal to facilitate discussions at the December 1, 2009 pre-hearing."^ 

As a result of the above-mentioned Staff recommendation in the MRO Case, 

serious and lengthy discussions, deliberations, and negotiations took place that resulted 

In a Stipulation and Recommendation ("Stipulation") filed on March 23, 2010 that 

contained a proposed successor ESP for the Companies.^ Accordingly, a procedural 

schedule was established by Entry issued March 24, 2010.'* In accordance with the 

procedural schedule, prepared testimony was submitted on April 15, 2010 and the 

evidentiary hearing began on April 20, 2010 and concluded on April 23, 2010. Post-

hearing briefs were filed by the parties on April 30, 2010. 

On May 12, 2010, a Supplemental Stipulation was filed that incorporated all of 

the terms of the original Stipulation as well as additional terms agreed to by the 

signatory parties. The Supplemental Stipulation was supported by all of the signatory 

parties to the original Stipulation and added the support of the Council of Smaller 

Enterprises and the City of Akron. In a May 13, 2010 Entry on Rehearing denying 

Applications for Rehearing related to procedural issues in this proceeding, the 

Commission indicated it needed additional information on the impact of the proposed 

ESP on customers' bills before making a decision on the proposed ESP.^ The 

Commission ordered its Staff to present a detailed analysis of the impact of the 

^ MRO Case, Comments Submitted on behalf of the Staff of the Public Utilities Commission of Ohio at 22 
(November 24, 2009). 

^ The Stipulation was accompanied by an application made pursuant to Section 4928.143^ Revised Code, 
thereby providing the Commission with the opportunity to enable a successor ESP for the Companies. 

^ Entry at 2, 3 (March 24. 2010). 

^ Entry on Rehearing at 9 (May 13, 2010). 
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proposed ESP on customers' bills and required the detailed analysis to be filed at least 

seven days before the Commission-ordered resumption of the evidentiary hearing on 

June 17, 2010.^ After the conclusion of the Commission-ordered resumption of the 

evidentiary hearing, several parties filed supplemental briefs regarding the 

Supplemental Stipulation on July 1, 2010. 

On July 22, 2010, the Companies filed a Second Supplemental Stipulation, which 

included all of the elements of the Stipulation and the Supplemental Stipulation as well 

as additional materials agreed to by the signatory parties, and Supplemental Testimony 

of William R. Ridmann to support the Second Supplemental Stipulation. The Second 

Supplemental Stipulation included as signatory parties (in addition to all of the signatory 

parties of the Stipulation and Supplemental Stipulation) the Northeast Ohio Public 

Energy Council and the Northwest Ohio Aggregation Coalition. Additionally, the 

Environmental Law and Policy Center, Consumer Protection Association, Cleveland 

Housing Network, Empowerment Center, and Consumers for Fair Utility Rates also 

signed the Second Supplemental Stipulation as non-opposing parties. The Office of the 

Ohio Consumers' Counsel ("OCC") also filed two separate pieces of supplemental 

testimony on July 24, 2010 and an evidentiary hearing was held on July 29, 2010. The 

Second Supplemental Stipulation (hereinafter referred to as "Combined Stipulation") 

and the Supplemental Testimonies were accepted into the record on July 29, 2010. 

On August 25, 2010, the Commission modified and approved the Combined 

Stipulation, finding that the as-modified Combined Stipulation meets the Commission's 

criteria for the approval of settlements, as affirmed by the Ohio Supreme Court.^ The 

^ The June 17, 2010 hearing commenced on June 21, 2010 pursuant to an Attorney Examiner Entry 
granting a brief extension of the hearing. 

^ Indus. Energy Consumers of Ohio Power Co. v. Pub. Util. Comm., 68 Ohio St.3d 559 (1994). 
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Companies filed a letter on Septembers, 2010 notifying the Commission they 

conditionally accepted the ESP, as modified by the August 25, 2010 Opinion and 

Order.® On September 24, 2010, OCC, Citizen Power, and the Natural Resources 

Defense Council (collectively referred to as "Joint Rehearing Applicants")^ jointly filed an 

Application for Rehearing (hereinafter "Joint Application for Rehearing") from the 

Commission's August 25, 2010 Opinion and Order. 

For the reasons described below, the Commission should affirm its Opinion and 

Order and deny in its entirety the Joint Application for Rehearing of the Joint Rehearing 

Applicants. 

II. ARGUMENT 

As a threshold matter, the Commission should deny the Joint Application for 

Rehearing in its entirety inasmuch as it raises no new issues for the Commission's 

consideration. The Commission fully considered in its Opinion and Order the 

arguments raised by the Joint Rehearing Applicants and the Joint Application for 

Rehearing presents no new arguments for the Commission's consideration. In fact, the 

Commission's Opinion and Order spends 21 pages explaining the arguments raised by 

the parties, including all of the points now raised again by the Joint Rehearing 

^ The Companies' letter stated: "While no formal acceptance of the Commission's Opinion and Order Is 
required, in order to avoid unnecessary uncertainty regarding the implementation of the ESP, the 
Companies hereby provide notice that they accept the Commission's Opinion and Order Issued on 
August 25, 2010 as their ESP for the period of June 1, 2011 through May 31. 2014, with such acceptance 
remaining dependent upon the terms and conditions of the ESP as approved bejng specifically 
implemented in the manner and timeframe contemplated thereby, no changes being made as a result of 
an application for rehearing or appeal, and with the Companies reserving the right to withdraw the ESP if 
the Companies do not concur with any change made to distribution rate design or the competitive bidding 
process beyond the scope of the terms and conditions of the ESP as filed." 

^ The Joint Rehearing Applicants were collectively described as the "Ohio Consumer and Environmental 
Advocates" or OCEA in the Opinion and Order. Opinion and Order at 19. These parties are referred to 
as the Joint Rehearing Applicants inasmuch as they did not collectively identify themselves as OCEA in 
this pleading. 
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Applicants, and its rationale in applying the three-prong test.^^ The Joint Application for 

Rehearing is generally speaking nothing more than a regurgitation of the issues raised 

by the Joint Rehearing Applicants and other parties who opposed the Combined 

Stipulation. In accordance with its well-established precedent,^^ the Commission should 

deny the Joint Application for Rehearing in its entirety. 

Should the Commission again address the issues raised by the Joint Rehearing 

Applicants, the Industrial Energy Users-Ohio ("lEU-Ohio") submits (as a signatory party 

to the Combined Stipulation) that the Commission's Opinion and Order correctly found 

that the Combined Stipulation meets the criteria established by the Commission for the 

approval of settlements. As the Commission correctly found and explained in Its 

Opinion and Order, the Combined Stipulation and the record below demonstrate that: 

(1) the settlement is the product of serious bargaining among capable, knowledgeable 

parties; (2) the settlement, as a package, benefits ratepayers and the public interest; 

and (3) the settlement package does not violate any important regulatory principles or 

practices. The Commission should reaffirm its Opinion and Order and deny in its 

entirety the Joint Application for Rehearing. 

Additionally, the Commission's Opinion and Order correctly determined and 

explained why the proposed ESP met the statutory criteria for approval of an ESP, 

finding that the ESP was, in the aggregate, "... more favorable ... as compared to the 

^̂  Opinion and Order at 21-42. 

^̂  See, for a recent example, In the Matter of Commission's Review of Chapters 4901:1-17 and 4901:1-
18, and Rules 4901:1-5-07, 4901:1-10-22, 4901:1-13-11, 4901:1-15-17, 4901:1-21-14. and 4901:1-29-12 
of the Ohio Administrative Code, PUCO Case No. 08-723-AU-ORD, Entry at 5 (September 22, 2010). 
("Upon review of OCC's request, we agree that it essentially reiterates OCC's comments In this docket 
that were considered and rejected by the Commission in our Order and Entry adopting new rules. 
Therefore, the Commission finds that OCC's motion for waiver or suspension of the disconnection rules 
for minimum payment PIPP customers lacks merit and should be denied.") 
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expected results that would othenwise apply under Section 4928.142, Revised Code."^^ 

The Joint Rehearing Applicants provide no arguments or additional record evidence not 

already fully considered by the Commission and therefore their claims that the 

Combined Stipulation does not meet the test found in Section 4928.143, Revised Code, 

should be denied. 

Finally, in its Opinion and Order, the Commission found that the issues raised by 

the Joint Rehearing Applicants were legally deficient inasmuch as they did not cite to 

any evidence proving that the Combined Stipulation, as supplemented, did not meet the 

Commission's test for approving settlements.^^ The Commission explicitly noted, in 

contrast, that the Combined Stipulation addressed many of the issues raised by OCEA 

regarding the initial Stipulation and that OCEA failed to update its analysis to account 

for additional benefits contained in the Combined Stipulation even though OCEA was 

given a full and fair opportunity to do so.'''* The Joint Application for Rehearing once 

again cites no record evidence to support the position that the Combined Stipulation, as 

supplemented, does not meet the Commission's criteria for the approval of settlements. 

The Commission should deny the Joint Application for Rehearing Inasmuch as its fails 

to remedy this fatal defect. Further, the Commission should clearly delineate in its Entry 

on Rehearing that, regardless of the hypothetical merits of the Joint Application for 

Rehearing, there is no record evidence upon which the Commission could make the 

determinations requested in the Joint Application for Rehearing even if those 

recommendations had any merit. 

^̂  Opinion and Order at 42-45. 

^̂  Opinion and Order at 24, 32. Emphasis in original. 

' ' I d 
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III. CONCLUSION 

For the reasons described above, the Commission should deny in its entirety the 

Joint Application for Rehearing and reaffirm its Opinion and Order. 

Respectfully submitted. 

^ l o 
Samujel C. Randazzo 
MCNEES WALLACE & NURICK LLC 
21 East State Street. 17*̂  Floor 
Columbus, OH 43215 
Telephone: (614) 469-8000 
Telecopier: (614)469-4653 
sam@mwncmh.com 
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served upon the following parties of record this 4*̂  day of October 2010, via electronic 

transmission, hand-delivery or first class mail, postage prepaid. 

James W. Burk, Counsel of Record 
Arthur Korkosz, Senior Attorney 
Mark A. Hayden, Attorney 
Ebony L. Miller, Attorney 
FirstEnergy Service Company 
76 South Main Street 
Akron, OH 44308 

James F. Lang 
Laura C. McBride 
Calfee, Halter & Griswold LLP 
1400 Key Bank Center 
800 Superior Avenue 
Cleveland, OH 44114 

David A. Kutik 
Jones Day 
901 Lakeside Avenue 
Cleveland, OH 44114 

ON BEHALF OF THE CLEVELAND ELECTRIC 
ILLUMINATING COMPANY, OHIO EDISON COMPANY 
AND THE TOLEDO EDISON COMPANY 

David F. Boehm 
Michael L. Kurtz 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, Ohio 45202 

ON BEHALF OF OHIO ENERGY GROUP ("OEG") 

Janine L. Migden-Ostrander 
Consumers' Counsel 
Jeffrey L. Small, Counsel of Record 
Gregory J. Poulos 
Assistant Consumers' Counsel 
Office of the Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
Columbus, OH 43215-3485 

ON BEHALF OF OFFICE OF THE OHIO CONSUMERS' 
COUNSEL ("OCC") 

M. Howard Petricoff 
Stephen M. Howard 
Vorys, Sater, Seymour and Pease LLP 
52 East Gay Street 
POBox 1008 
Columbus OH 43216-1008 

David I. Fein 
VP, Energy Policy-Midwest 
Constellation Energy Group, Inc. 
550 W. Washington Street, Suite 300 
Chicago, IL 60661 

Cynthia Fonner Brady 
Senior Counsel 
Constellation Energy Resources, LLC 
550 W. Washington St., Suite 300 
Chicago, IL 60661 

ON BEHALF OF CONSTELLATION NEWENERGY, INC. 

AND CONSTELLATION ENERGY COMMODITIES 

GROUP, INC. 
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Glenn S. Krassen 
Bricker & Eckler LLP 
1375 East Ninth Street. Suite 1500 
Cleveland, OH 44114 

Matthew W. Wamock 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH 43215 

ON BEHALF OF THE NORTHEAST OHIO PUBLIC 
ENERGY COUNCIL ( " N O P E C " ) 

Garrett A. Stone 
Michael K. Lavanga 
Brickfield, Burchette, Ritts & Stone, P.C. 
1025 Thomas Jefferson Street, NW 
8*̂  Floor, West Tower 
Washington, DC 20007 

ON BEHALF OF NUCOR STEEL MARION, INC. 

Robert J. Triozzi, Director of Law 
Steven L. Beeler 
City of Cleveland 
Cleveland City Hall 
601 Lakeside Avenue, Room 106 
Cleveland, OH 44114-1077 

ON BEHALF OF THE CITY OF CLEVELAND 

David C. Rinebolt 
Colleen L. Mooney 
Ohio Partners for Affordable Energy 
231 West Lima Street 
PO Box 2793 
Findlay, OH 45839-1793 

ON BEHALF OF OHIO PARTNERS FOR AFFORDABLE 
ENERGY ("OPAE") 

Richard L. Sites 
Genera! Counsel & Senior Director of Health 
Policy 
Ohio Hospital Association 
155 E. Broad Street, 15*̂  Floor 
Columbus, OH 43215-3620 

Thomas J. O'Brien 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH 43215 

ON BEHALF OF THE OHIO HOSPITAL ASSOCIATION 
( " O H A " ) 

Thomas J. O'Brien 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH 43215 

ON BEHALF OF THE OHIO MANUFACTURERS' 
ASSOCIATION ( " O M A " ) 

John W. Bentine 
Mark S. Yurick 
Matthew S. White 
Chester, Wilicox & Saxbe LLP 
65 E. State Street, Suite 1000 
Columbus, OH 43215-4213 

ON BEHALF OF THE KROGER CO. 

Charles R. Dyas, Jr. 
C. David Paragas 
Barnes & Thomburg LLP 
21 East State Street, Suite 1850 
Columbus, OH 43215 

Teresa Ringenbach 
Direct Energy Sen/ices, LLC 
5400 Frantz Road, Suite 250 
Dublin, OH 43016 

ON BEHALF OF DIRECT ENERGY SERVICES, LLC 

Nolan Moser, Staff Attorney & Director of Energy 
& Clean Air Programs 
Will Reisinger, Staff Attorney 
Trent A. Dougherty, Director of L e ^ l Affairs 
Megan De Lisi 
The Ohio Environmental Council 
1207 Grandview Avenue, Suite 201 
Columbus, OH 43212-3449 

Todd M. Williams 
Attorney & Counselor at Law 
PO BOX 6885 
Toledo, OH 43612 

ON BEHALF OF THE OHIO ENVIRONMENTAL COUNCIL 

( " O E C " ) 

Michael D. Dortch 
Kravitz, Brown & Dortch, LLC 
65 East State Street, Suite 200 
Columbus. OH 43215 

ON BEHALF OF DUKE ENERGY RETAIL SALES, LLC 

( " D E R S " ) 
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Associate General Counsel 
Duke Energy Ohio Business Sen/ices Inc. 
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ON BEHALF OF DUKE ENERGY OHIO, INC. 

Douglas M. Mancino 
McDermott Will & Emery LLP 
2049 Century Park East, Suite 3800 
Los Angeles, CA 90067-3218 

Gregory K. Lawrence 
McDermott Will & Emery LLP 
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Matthew W. Wamock 
Bricker & Eckler LLP 
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Michael R. Belting 
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ON BEHALF OF FIRSTENERGY SOLUTIONS CORP. 
("FES") 
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