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In the Matter of the Investigation ) P ucC O
into the Development of the ) .

Significantly Excessive Earnings Test ) Case No. 09-786-EL-UNC
Pursuant to Amended Substitute )

Senate Bill 221 for Electric Utilities. )

DUKE ENERGY OHIO, INC.'S
MEMORANDUM CONTRA APPLICATION FOR REHEARING

Pursuant to paragraph (B) of Rule 4901-1-35 of the Ohio Administrative
Code (0.A.C), Duke Energy Ohio, Inc, (Duke Energy Ohio) files this
memorandum contra the application for rehearing that was filed by the Ohio
Consumers’ Counsel, the Ohio Energy Group, the Ohio Hospital Associaﬁon, the
Ohio Manufacturers’ Association, and Citizen Power Inc. (Customer Parties) on
August 4, 2010. Paragrapﬁ (B) of Rule 4901-1-35, O.A.C,, allows a party to file a
memorandum contra within ten days after the filing of an application for
rehearing. The appropriate method for computation of time is set forth in Rule
4901-1-07, O.A.C. That rule states, in paragraph (A), that a time period expiring
on a weekend shall be extended to the first succeeding business day. Further, in

paragraph (B) the rule goes on to state that, where service was made by mail,
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three days shall be added to the allowed time. In the present situation, the
application was filed on August 4, 2010. The ten-day period for filing a
memorandum contra would end on August 14. However, as that day was a
Saturday, the deadline is extended to Monday, August 16, 2010. Three days
could aléo be added, as this application for rehearing was served by mail,
making the deadline be August 17, 2010.

The application for rehearing requested that the Commission reconsider
the entry that allowed utilities until September 1, 2010, to file their applications
under the test for significantly excessive earnings (SEET), set forth in Sectioﬁ
4928.143, Revised Code.

The Customer Parties contend that the Commission’s entry is unjust and
unlawful both because it allowed the utilities not to file their SEET applications
until after the Commission had an opportunity to rule on the pending,
substantive application for rehearing and because it did not address the
possibility that the payment of interest could ultimately be required.

Duke Energy Ohio respectfully requests that the Commission find that the
Customer Parties” claimed grounds for rehearing be denied and that it leave its
entry unchanged, as more fully explained in the attached Memorandum in
Support.

Respectfully submitted,



Amy/B. Spiller L

Associate General Counsel
Elizabeth H. Watts

(Counsel of Record)

Assistant General Counsel

Duke Energy Business Services LLC
Counsel for Duke Energy Ohio, Inc.
Columbus Office:

155 East Broad Street, 21¢ Floor
Columbus, Ohio 43215

(614) 222-1331

Cincinnati office:

2500 Atrium II, 139 East Fourth
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MEMORANDUM IN SUPPORT

(A)  SEET Application Filing Deadline

As this Commission is well aware, it is required, under certain
© circumstances, to determine whether an electric utility’s rates result in the utility
garnering significantly excessive earnings, as set forth in various provisions of
Amended Substitute Senate Bill No. 221 (8.B. 221), Sections 4928.142(D),
4928.143(E), and 4928.143(F), Revised Code. The Commission has worked
diligently to establish rules and procedures to enable it to make the required
determination, with many parties participating in the process. Initially, the
Commission followed its standard processes to promulgate rules, one of which -
established May 15, 2010, as the date on which the initial SEET applications
would be due. Rule 4901:1-35-10, O.A.C.; Case No. 08-777-EL-ORD.
Subsequently, the Commission opened the current proceeding, holding a
workshop to discuss issues related to the required SEET. Commission Staff then
issued recommendations for the Commission’s consideration. Parties in this
proceeding filed comments and reply comments relating to the Staff
recommendations and a question and answer session was scheduled to provide
the Commission with an opportunity to inquire further to various issues. In a
separate proceeding, one utility requested a waiver of the May 15 deadline on

the ground that critical information would not be available by that date. The



Commission granted the waiver and ordered that the new deadline of july 15 be
applicable to all electric utilities. The Commission issued its Finding and Order
on June 30, 2010, two weeks prior to the new filing deadline.

Duke Energy Ohio, planning to file an application for rehearing with
regard to the Finding and Order, requested a brief extension of the deadline so
that any amended SEET application it should file will comply with the'
Commission’s requirements as they may ultimately be resolved. Duke Energy
Ohio only asked that the filing deadline occur after the Commission rules on its
application for rehearing. It is this brief delay that has generated the Customer
Parties’ current application for rehearing.

The Customer Parties, with much hyperbole, assert that the “utilities have
requested delay after delay of their SEET ﬁi‘mgs." (Customer Parties Application
for Rehearing, August 4, 2010, at 6.) In fact, the utilities have requested exactly
.two extensions. The first request was based on the fact that the third-party
reports that the utilities must use to prepare the SEET applications would not be
available until after the May 15 deadline established in the governing rule. The
Commission correctly agreed that the date should be modified, setting it at July
15. The Customer Parties did not file an application for rehearing of that entry

and that Commission’s decision is not currently at issue.




The only other “delay” requested by a utility was this motion by Duke
Energy Ohio. Rather than “emasculating the protection for customers,” as
described by the Customer Parties, Duke’s request is intended to provide
eﬁiﬁmdes in the process, for the utilities, the intervening parties, and the
Commission itself.

The Customer Parties claim that ordering the filing of SEET applications
“forthwith” - that is, prior to the issuance of an entry on rehearing addressing
substantive matters in the Commission’s Finding and Order — will “facilitate, not
impede, the timely return to customers of . . . significantly excessive earnings in
2009.” Evaluation of the situation makes it clear that this is not the case. Three
applications for rehearing of the Finding and Order have been filed, both by
utilities and by the Customer Parties themselves. If the utilities were required to
file their SEET applications prior to resolution of those substantive issues, the
applications would have to be prepared in conformity with the current
requirements. Any issues with regard to which the Commission grants
rehearing would then require the utilities to amend and re-file their applications.
The Commission, therefore, would be unable to commence any review of the
SEET applications until amended applications were available, This is, of course,
no earlier than the review will start under the current schedule. Even if the

Commission denies rehearing on all grounds, how much of a delay will occur?




With the earliest application for rehearing of the Finding and Order having been
filed on July 26, the Commission is likely to act on August 25. Even if ‘the
schedule had not been modified in the Entry under consideration here, the
Commission could not begin its review until that decision date. The current
schedule requires SEET applications to be filed just one week after August 25. So
the intolerable “delay” of which the Customer Parties are complaining is, in
practical effect, one week long. It should also be noted that, by the time the
Commission is in a position to act on the current application for rehearing by the
Customer Parties, the filing deadline may actually be past.

It was entirely just and reasonable, and within the Commission’s
discretion, to allow the utilities not to file their SEET application until pending
applications for rehearing have been addressed. The Customer Parties’
assignment of error with regard to the deadline for filing the SEET applications
should be denied.

{B) Interest on SEET Refunds

The Customer Parties contend, as they did in the application for rehearing
of the Finding and Order, that the Commission’s Entry is in error because it does
not state that interest will be assessed on any refunds due to customers, if the

Commission has not, by the end of 2010, issued its order requiring such refunds.



Recognizing that the law does not require, or even suggest, the imposition
of such interest, the Customer Parties compare the timing in this to other types of
caseé. They then assert that the Commission’s failure to impose interest is an
error.

The Customer Parties’ contention that the Commission’s Entry must be
- modified to provide for the imposition of interest is incorrect. If the Commission
determines that it has the authority to impose interest and that it is appropriate
to do so, it will have the opportunity to do so at subsequent times in this
proceeding or in the various utilities’ individual SEET proceedings. It clearly
does not require modification of this Entry for the Commission to impose such
interest.

The Customer Parties” second assignment of error should be denied.

Conclusion

For the reasons fully discussed above Duke Energy Ohio respectfully
requests the Commission deny the application for rehearing filed by the
Customer Parties on August 4, 2010.

Respectfully submitted,

Associate General Counsel
Elizabeth H. Watts
{Counsel of Record)
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Assistant General Counsel

Duke Energy Business Services LLC
Counsel for Duke Energy Ohio, Inc.
Columbus Office:

155 East Broad Street, 21* Floor
Columbus, Ohio 43215

(614) 222-1331

Cincinnati office:

2500 Atrium IT, 139 East Fourth Street
PO Box 960

Cincinnati, Ohio 45201

(513) 419-1871
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was served on the following parties,

&ﬁsﬁy of August 2010, via electronic mail delivery.

Duane W. Luckey

Attorney General’s Office

Public Utilities Commission Section
180 East Broad Street

Columbus, Ohio 43215

Counsel for Staff of the Public

Litilities Commission of Ohio

Thomas J. O'Brien
Bricker & Eckler

100 South Third Street
Columbus, Ohio 43215
Counsel for the Ohio
Manufacturers Association

David C. Rinebolt

Ohio Pariners for Affordable Energy
231 West Lima Street

Findlay, OH 45840

Counsel for Ohio Partners for
Affordable Energy

Thoeodore S. Robinson

2121 Murray Avenue
Pittsburgh, Pennsylvania 15217
Counsel for Citizen Power

Judi L. Sobecki
The Dayton Power & Light Company
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Eh‘zab - H. Watts

Michael Kurtz

Ohio Energy Group

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202

Counsel for the Ohio Energy Group
and the Ohio Hospital Association

Michael Idzkowski

Office of the Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215

Counsel for the Office of the Ohio
Consumers” Counsel

Steve Nourse

American Electric Power Service
Corporation |

1 Riverside Plaza, 29* Floor
Columbus, Ohio 43215

Counsel for American Electric Power

Arthur Korkosz

First Energy

76 S. Main Street, 18% Floor

Akron, Ohio 44308-1890

Counsel for the First Energy Companies



1065 Woodman Drive
Dayton, Ohio 45432
Counsel for Dayton Power & Light
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