
BEFORE 

THE PUBLIC UTIUTIES COMMISSION OF OHIO 

In the Matter of the Application of ) 
R.E. Burger Units 4 & 5 for Certification ) Case No. 09-1940-EL-REN 
as an Eligible Ohio Renewable Energy ) 
Resource Generating Facility. ) 

FINDING AND ORDER 

The Commission finds: 

(1) On December 11,2009, R.E. Burger Units 4 & 5 (Burger) filed an 
application for certification as an eligible Ohio renewable 
energy resource generating facility. The Burger facility is 
owned by the FirstEnergy Generation Corporation, which in 
turn is a subsidiary of FirstEnergy Solutions (FES). 

(2) Motions to intervene were filed by the Ohio Environmental 
Council (OEC), the Environmental Law and Policy Center 
(ELPC), the Sierra Qub of Ohio, the Ohio Consimiers' Counsel 
(OCC), the American Wind Energy Association (AWEA), and 
Ohio Advanced Energy. OEC also filed a motion to suspend 
Burger's application on January 12,2010. 

(3) By entry issued on February 3, 2010, the Commission 
suspended Burger's application, granted all pending motions 
to intervene, and also established a procedural schedule for the 
filing of comments in this matter. 

(4) By entry issued on March 26,2010, Burger's motion for leave to 
file an amended application was granted, and Burger's 
amended application was deemed filed as of March 10, 2010. 
Commission Staff timely filed comments on March 15, 2010, 
while the Ohio Consumer and Envirorunental Advocates 
(OCEA) (which is comprised of ELPC, OCC, and OEC) and 
AWEA separately timely filed comments on April 12, 2010. 
FES filed a response to OCEA's comments on April 22,2010. 

(5) By entry issued on April 28, 2010, Btuger's amended 
application was suspended. 

(6) On May 20, 2010, OCEA filed a motion to dismiss or, in the 
alternative, a motion for an evidentiary hearing. FES filed a 



09-1940-EL-REN -2-

memorandum contra the motion to dismiss on June 4, 2010, 
and OCEA filed its reply on June 11,2010. 

(7) Consistent with Sections 4928.64 and 4928.65, Revised Code, in 
order to qualify as a certified eligible Ohio renewable energy 
resource generating facility, a facility must demonstrate in its 
application that it has satisfied all of the following criteria: 

(a) The generation produced by the renewable 
energy resource generating facility can be shoMm 
to be deliverable into the state of Ohio, pursuant 
to Section 4928.64(B)(3), Revised Code. 

(b) The resource to be utilized in the generating 
facility is recognized as a renewable energy 
resoiirce pursuant to Sections 4928.64(A)(1) and 
4928.01(A)(35), Revised Code, or a new 
technology that may be classified by the 
Commission as a renewable energy resource 
pursuant to Section 4928.64(A)(2), Revised Code. 

(c) The facility must satisfy the applicable placed-in-
service date, delineated in Section 4928.64(A)(1), 
Revised Code. 

(8) Burger seeks certification of two 156 MW generating units,.. 
located at 57246 Ferry Landing Road, Shadyside, Ohio 43947. 
The application explains that Burger proposes to co-fire wood 
pellets/briquettes and/or agricultural biomass fuels in pellets, 
briquettes, or bales with coal, while relying on fuel oil for start
up and flame stabilization. Burger will initially conduct a 
six-month test bum of biomass fuel, which according to the 
application was scheduled to begin aroxmd April 5, 2010. 
During the test phase, biomass energy will provide from zero 
to 50 percent of the heat input, with coal supplying another 50 
to 100 percent, and fuel oil contributing less than ten percent. 
After the test phase is completed, the application states that 
Burger will become a full biomass co-firing facility, relying on 
biomass energy for 51 to 100 percent of its heat input, coal for 
zero to 49 percent, and fuel oil for less than ten percent. 

The application describes how the amoimt of biomass fuel used 
at the facility will be weighed on-site and tracked in a database. 
In addition, the application states that the heating values of all 
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biomass fuels will be determined, in accordance with the 
relevant standards, by the fuel suppliers prior to delivery. The 
application also includes detailed formulas explaining how the 
amount of electricity generated from biomass energy, as well as 
the resulting renewable energy credits (RECs), will be 
calculated, during both the testing phase (test phase formula) 
and when generating principally from biomass energy (REC 
multiplier formula), in accordance with Rule 4901:l-40-01(G), 
Ohio Administrative Code (O.A.C). 

OCEA's Comments and Motion to Dismiss 

(9) In its comments, OCEA contends that Burger should not be 
certified until additional information is provided regarding the 
source and location of the biomass material to be utilized, 
including whether the biomass material will be obtained in a 
sustainable manner; the method and distance of transporting 
the biomass material; the net carbon emissions that will be 
generated; the projected costs that FES will incur; and the 
implications for the compliance of the FirstEnergy electric 
distribution utilities with Ohio's renewable energy 
requirements (OCEA Comments at 5). OCEA questions 
whether a sufficient supply of biomass exists to provide the 
facility with a reliable source of fuel and argues that the large 
quantities of biomass needed by Burger would deplete forest 
resources and negatively impact Ohio's existing forest products 
industry {Id. at 16-27). OCEA complains that Burger has not 
provided the same amount of information required of other 
applicants for certification as renewable energy resottrce 
generating facilities {Id. at 15-16,25-26,28-29). 

In support of its motion to dismiss, OCEA avers that Burger 
has not met its burden of proving that its application has met 
the legal requirements set forth in Sections 4928.64 and 4928.65, 
Revised Code (OCEA Motion to Dismiss at 1). OCEA 
specifically argues that Burger's application is facially 
inadequate, as it does not include a demonstration of 
sustainability and renewability. OCEA reiterates its contention 
that Burger must provide information regarding the source and 
location of the biomass material to be utilized, the 
sustainability protocol that will be used, the method and 
distance of transportation, and the net carbon emissions that 
will be generated. {Id. at 6.) OCEA cites to the definition of 
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biomass energy contained in Rule 4901:l-40-01(E), O.A.C., to 
support its contention that a demonstration of source 
sustainability is required for any proposed use of biomass 
energy (OCEA Reply to FES Memo Contra at 3). OCEA states 
that the unprecedented size of the Burger facility, at over 
300 MW, means that it will have a substantial impact on Ohio's 
renewable energy standard, especially since the energy 
generated at the Burger facility will be eligible for a higher REC 
unit rate (OCEA Motion to Dismiss at 7). According to OCEA, 
Burger has not provided substantive responses to Staff 
discovery requests and has not supplemented those responses 
{Id. at 9). OCEA notes that, even after the Commission 
suspended Burger's amended application. Burger did not 
provide any additional information (OCEA Reply at 3-4). In 
the absence of such information, OCEA contends that the 
Commission should dismiss Burger's application or, in the 
alternative, set this matter for hearing, with a full procedural 
schedule, including ample time for discovery (OCEA Motion to 
Dismiss at 10-11). 

In response to OCEA's argtmients, FES argues that OCEA 
misstates the legal reqimrements necessary for certification of 
the Burger facility as an eligible Ohio renewable energy 
resource generating facility. FES maintains that neither 
Sections 4928.64 and 4928.65, Revised Code, nor Rule 4901:1-40, 
O.A.C, require an applicant to prove sustainability, a reduction 
in carbon dioxide emissions, or a favorable emissions profile. 
(FES Response to OCEA Comments at 1.) In addition, FES 
argues that the Commission has already certified other biomass 
facilities based on the same information provided in this 
proceeding by Burger and contends that OCEA's concerns 
about the costs of upgrading the Burger facility are misplaced 
because any costs incurred by FES to upgrade Burger will not 
be directly passed to Ohio consumers {Id, at 6,9). 

(10) The Commission finds that the arguments raised by OCEA in 
its comments and in support of its motion to dismiss lack merit. 
There is no requirement for an applicant for certification as an 
eligible Ohio renewable energy generating facility to provide 
the type of information desired by OCEA. OCEA's contentions 
regarding carbon emissions, either related to co-firing biomass 
fuels or the emissions resulting from transportation of the 
biomass fuels to the facility, lack foundation; nothing in 
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Chapter 4928, Revised Code or in the Commission's rules 
makes consideration of carbon emissions a relevant factor 
when determining whether to certify a facility as an eligible 
Ohio renewable energy resource generating facility. In 
addition, the Commission notes that, according to the 
application, Burger will be working with the Electric Power 
Research Institute and the National Renewable Energy 
Laboratory to evaluate net carbon output and Burger indicates 
that it is considering standards related to environmental 
sustainability during the evaluation of potential biomass fuel 
suppliers. Moreover, the United States Environmental 
Protection Agency has agreed to the use of biomass energy in 
the Burger facility in the consent decree in United States v. Ohio 
Edison Company, No. 2:99-cv-1181 (S.D. Ohio). 

While an applicant bears the responsibility to demonstrate that 
its proposed fuel type qualifies as a renewable resource, the 
availability of that renewable energy resource is not a relevant 
consideration when evaluating an application for certification. 
This is particularly true when, as in this case, a facility proposes 
to use biomass energy as its renewable energy resource. Since 
the definition of biomass energy includes a wide variety of 
qualifying materials, the fact that one particular type of 
biomass energy may not be available is not a valid basis for 
denying certification. Since the amount of RECs generated by a 
facility are proportionally metered and calculated as a 
proportion of the electrical output equal to the proportion of 
the heat input derived from qualified biomass fuels, the 
applicant bears the risk that sufficient quantities of biomass 
fuels may not exist to consistentiy create renewable energy. 

Nonetheless, as the Commission has previously stated, the use 
of forest resources as biomass energy is conditioned upon 
sustainable forest management operations. In the Matter of the 
Adoption of Rules for Alternative and Renewable Energy Technology, 
Resources, an Climate Regulations, and Review of Chapters 4901:5-1, 
4901:5-3, 4901:5-5, 4901:5-7 of the Ohio Administrative Code, 
Pursuant to Amended Substitute Senate Bill 221, Case No. 08-888-
EL-ORD, Opinion and Order (April 15, 2009) at 26, See also. In 
the Matter of the Application of Bay Shore Unit 1 for Certification as 
an Eligible Ohio Renewable Energy Resources Generating Facilityr 
Case No. 09-1042-EL-REN, Entry on JRehearing (June 16, 2010) 
at 4,5. The Commission recognizes that the applicant issued a 
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request-for-proposal (RFP) on January 28, 2010, that required 
bidders to provide information establishing that the raw 
material harvest can be completed in a sustainable maimer and, 
if possible, provide an independent certification of 
sustainability and that the period for responding to the RFP 
ended on March 5,2010. 

The Commission further notes that an application for 
certification is not the appropriate forum for addressing cost 
issues. Although OCEA additionally raises the concern that the 
scale of the Burger facility will inhibit the development of other 
sources of renewable energy in the state of Ohio, while also 
negatively impacting Ohio's existing forest products industry, 
the Commission finds that there is no basis under Chapter 
4928, Revised Code, or the Commission's rules for even 
considering the potential economic impact of a renewable 
energy resource generating facility when evaluating that 
facility's application for certification. 

OCEA's contention that other applicants for certification, such 
as residential solar applications, are required to make a much 
more exacting demonstration that their facility generates 
renewable energy also lacks merit. The Commission recognizes 
that renewable energy resource generating facilities that have 
not yet gone on-line are sometimes unable to provide details 
about all aspects of their proposed operations. Under those 
circumstances and regardless of the renewable resource, the 
Commission has granted certification to those facilities whose 
applications adequately demonstrate that the proposed facility 
will generate energy firom renewable resources in compliance 
with the Revised Code and the Commission's rules while 
requiring the applicants to update their application as new 
information becomes available. See, e.g.. In the Matter of the 
Application of Wyandot Solar L.L.C. for Certification as an Eligible 
Ohio Renewable Energy Resource Generating Facility, Case No. 
09-521-EL-REN, Finding and Order (September 9, 2009); and In 
the Matter of the Application of the University of Toledo Scott Park 
Campus PV Faciliiy, Case No. 09-827-EL-REN, Finding and 
Order (November 24,2009). 

Having concluded that there is no merit to the arguments 
raised by OCEA, the Commission finds that OCEA's motion to 
dismiss should be denied. 
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Consideration of the Statutory Criteria for Certification 

(11) We now turn to consideration of whether Burger's application 
satisfies the three statutory criteria for certification as an 
eligible Ohio renewable energy resource generating facility. 
With regard to the first criterion, which requires a showing that 
generation produced by the renewable energy resource 
generating facility is deliverable into the state of Ohio, we find 
that, based upon the application, and the facility's location in 
Ohio, the electricity generated from the Burger facility is 
deliverable into Ohio. Accordingly, the Commission finds that 
the application satisfies the first criterion. 

(12) The second criterion requires that the resource to be utilized in 
the generating facility be recogruzed as a renewable energy 
resource pursuant to Sections 4928.64(A)(1) and 4928.01(A)(35), 
Revised Code, or else be a new technology classified by the 
Commission as a renewable energy resource pursuant to 
Section 4928.64(A)(2), Revised Code. Biomass energy is 
specifically recognized as a renewable resource pursuant to 
Section 4928.01 (A)(35), Revised Code. The biomass energy 
materials Burger proposes to use, specifically, wood pellets or 
briquettes and/ or agricultural biomass fuels in pellets, 
briquettes or bales, meet the definition of biomass energy 
contained in Rule 4901:l-40-01(E), O.A.C. Therefore, the 
Commission finds that the second criterion is satisfied. 

(13) The third criterion, the placed-in-service requirement imposed 
by Section 4928.64(A)(1), Revised Code, can be met through the 
creation of a renewable energy resource on or after January 1, 
1998, by the modification of any facility placed in service prior 
to January 1, 1998. The application maintains that the 
modifications made to the facility in order to commence 
co-firing biomass fuels satisfy the placed-in-service 
requirement. The Commission finds, that as described in the 
application, the conversion of the Burger facility to the use of 
renewable fuels, such as biomass, constitutes a modification 
that creates a renewable energy resource. The Commission 
finds that the Burger facility meets the third criterion. 

(14) Given that Burger's application demonstrates that its facility 
satisfies the requisite statutory criteria to become certified as an 
eligible Ohio renewable energy resource generating facility, as 
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well as the Commission's rules, the Commission finds that 
Burger's application should be approved. 

(15) Section 4928.65, Revised Code, provides for an increase in the 
quantity of RECs produced by an Ohio generating facility of 
75 megawatts or greater that has committed, by December 31, 
2009, to modify or retrofit its generating vinits to enable 
generation principally from biomass energy by June 30, 2013. 
The application which was originally filed on December 11, 
2009, includes a commitment to modify the Biurger facility to 
enable generation principally from biomass energy by 
December 31, 2012, as required by the cor\sent decree in United 
States V. Ohio Edison Company, No. 2:99-cv-1181 (S.D. Ohio), the 
Commission finds that the Burger facility satisfies the 
requirements set forth under the statute and thus is eligible to 
receive an increase in the quantity of RECs created when 
generating principally from biomass energy. 

(16) Staff contends that the Burger facility should be found to be 
operating "principally" from biomass energy only when the 
plant is generating power using no more than a total of 
20 percent coal and fuel oil (based on heat input), co-fired with 
biomass fuels (Staff Comments at 8). In support of its position. 
Staff notes that, the Burger facility is subject to a 2009 consent 
decree, which commits the facility to operate on a regular basis 
using no more than 20 percent low sulfur western coal, in 
addition to biomass fuels, urJess the plaintiffs in that 
proceeding approve the use of a larger amoxmt of coal (Jd. at 5-
6, 8, citing to United States v. Ohio Edison Company, No. 2:99-cv-
1181 (S.D. Ohio)). Staff recommends that the REC multiplier 
formula only be used when the facility is generating power 
using no more than 20 percent coal and fuel oil (based on heat 
input) along with biomass fuels and that the test phase formula 
be used for calculating RECs whenever Burger operates with 
more than 20 percent coal and fuel oil (Id.). In its comments, 
AWEA supports Staff's interpretation of "principally" (AWEA 
Comments at 7). 

(17) The Commission finds that tiie Burger facility should be 
deemed to be generating principally from biomass fuels, and 
thus that the REC multiplier formula should be applied, only 
when the Burger facility is operating with no more than 
20 percent low-sulfur western coal and fuel oil, co-fired with 
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biomass fuels. At all other times, the test phase formula should 
be used to calculate the number of RECs generated through the 
use of biomass fuels at the Burger facility. 

(18) Section 4928.65, Revised Code, states that, when a facility 
qualifies for the increase in the value of RECs, the number of 
RECs produced by each megawatt-hour of electricity generated 
principally from the biomass energy shall equal "the product 
obtained by multiplying the actual percentage of biomass 
feedstock heat input used to generate such megawatt hour by 
the quotient obtained by dividing the then existing dollar 
amount used to determine a renewable energy compliance 
payment [as provided under Section 4928.64(C)(2)(b), Revised 
Code] by the then existing market value of one REC" (REC 
multiplier formula). The statute establishes one REC as the 
minimum value for any megawatt hour of electricity generated 
from biomass energy. 

In its comments, AWEA urges the Commission to alter the REC 
multiplier formula even when the Burger facility is generating 
principally from biomass energy. Rather than dividing the 
amount of the alternative compliance payment by the average 
market value of one REC, as required by Section 4928.65, 
Revised Code, AWEA advocates that the average market value 
of a REC should be set to equal the amount of the alternative 
compliance payment. (AWEA Comments at 3-4.) In other 
words, AWEA proposes eliminating the increase in value for 
any RECs created by the Bm-ger facility. AWEA takes this 
position because it believes that if the renewable energy 
generated by the Burger facility is tallied on the basis of the 
REC multiplier formula, the FirstEnergy electric distribution 
utilities would likely be able to satisfy all of their renewable 
energy resource benchmarks under Section 4928.64, Revised 
Code, through 2025, just from the RECs created by the Burger 
facility. AWEA maintains that the REC market in Ohio would 
be devastated by the impact of the REC multiplier formula, as 
the large number of RECs created by the Burger facility would 
flood the market and depress prices. {Id. at 4-6.) AWEA 
believes that following the plain language of Section 4928.65, 
Revised Code, leads to an absurd result and negates the 
renewable energy benchmarks {Id. at 6-7). 
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(19) The Commission disagrees with AWEA. The REC multiplier 
formula is established by the plain, imambiguous language of 
Section 4928.65, Revised Code, and thus the Commission must 
apply the statute as written. See State ex rel. Columbus Southern 
Power V. Pais (2008), 117 Ohio St.3d. 340, 345. Section 4928.65, 
Revised Code, clearly states that, for purposes of the REC 
multiplier formula, "tiie then existing market value" for RECs 
must be used, and therefore AWEA's proposed reading of the 
statute lacks merit. 

(20) In its application. Burger proposes determining the number of 
RECs generated on the basis of the REC multiplier formula on a 
monthly basis, in accordance with the operating procedures for 
the Generation Attribute Tracking System (GATS). Burger also 
offers to make all source materials relevant to the REC 
multiplier formula available to Staff upon request. In addition, 
as the REC multiplier formula references the "then existing" 
market values of a REC, Burger suggests working with Staff to 
create an appropriate methodology for determining the 
existing market value of a REC. In its comments. Staff agrees 
with Burger's proposal and notes that clear data on the market 
values ol RECs will not exist until after the April 15, 2010, 
annual compliance filings are reviewed (Staff Comments at 9). 

(21) With respect to the creation of a methodology to determine the 
existing market value of a RECs, the Commission finds that 
additional comments are necessary to address this issue. 
Accordingly, the Commission will establish a 60-day comment 
period, followed by a 30-day period for reply comments, for 
interested persons to submit proposals for, or comments 
regarding, a methodology to determine the existing market 
value of RECs. Such proposals and comments may include 
market-based alternatives, such as auctions, to determine the 
value of RECs. However, this additional comment period will 
not delay our approval of the certification of the Burger facility 
as an eligible Ohio renewable energy resource generating 
facility. 

(22) Finally, Staff recommends that Btirger's proposed test phase 
formula should be revised to include the volume and the 
heating value of the fuel oil used in the denomixiator of the 
formula, along with the weight and heating values of the 
biomass fuel and coal (Staff Comments at 6-7). 
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(23) The Commission agrees with Staff and finds that with Staffs 
modification, the test phase formula is consistent with the one 
the Commission approved for use when it has previously 
certified co-firing facilities. See In the Matter of the Application of 
Conesville Generating Station Unit 3 for Certification as an Eligible 
Ohio Renewable Energy Resource Generating Facility, Case No. 
09-1860-EL-REN, and In the Matter of the Application of Killen 
Generating Station for Certification as an Eligible Ohio Renewable 
Energy Resource Generating Facility, Case Nos. 09-891-EL-REN 
and 09-892-EL-REN. 

(24) In addition to satisfying the above-cited criteria. Section 
4928.65, Revised Code, requires a renewable energy resource 
generating facility to be registered with an approved attribute 
tracking system, such as GATS or the Midwest Renewable 
Energy Tracking System (M-RETS), for the facility's renewable 
energy credits to be used for compliance with Ohio's 
alternative energy portfolio standards. Burger provided its 
GATS identification niunber in its application and stated that it 
would meet all the documentation and reporting requirements 
mandated by GATS for multi-fuel generating units. 

(25) Burger is hereby issued certification number 10-BIO-OH-
GATS-0106 as an eligible Ohio renewable energy resource 
generating facility. Within 30 days after the conclusion of the 
test phase. Burger must file notification with the Commission 
that discloses any changes to the information provided in its 
application, or additional information that might not have been 
available at the time of the initial filing. Additionally, in the 
event of any substantive changes in the facility's operational 
characteristics or proposed fuel type, or if the results of any 
testing show that co-firing biomass fuel is not feasible, Burger 
must notify the Commission v^dthin 30 days of such changes. 
Failure to do so may result in revocation of its certification. 

It is, therefore, 

ORDERED, That OCEA's motion to dismiss be denied, in accordance with finding 
(10). It is, further, 

ORDERED, That Burger's application for certification as an eligible Ohio renewable 
energy resource generating facility be granted as set forth herein. It is, further. 
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ORDERED, That Burger be issued certification number 10-BIO-OH-GATSfll%, in 
accordance with findings (14) and (25). It is, further, 

ORDERED, That the RECs generated tiirough the use of biomass fuels at the Burger 
facility be calculated through the use of the REC multiplier and test phase formulas 
approved in accordance with findings (17), (22), and (23). It is, further, 

ORDERED, that a comment period be established in accordance with finding (21). 
It is, further. 

ORDERED, That a copy of this finding and order be served upon ail parties of 
record. 
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