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BEFORE
THE PuBLIC UTILITIES COMMISSION OF OHIO

In the Matter of Protocols for the

)
Measurement and Verification of Energy ) Case No. 09-512-GE-UNC
Efficiency and Peak Demand Reduction )
Measures. )

APPLICATION FOR REHEARING OF INDUSTRIAL ENERGY USERS-OHIO

Pursuant to Section 4903.10, Revised Code, and Rule 4901-1-35, Ohio
Administrative Code ("O.A.C"), Industrial Energy Users-Ohio ("IEU-Ohio”) submits this
Application for Rehearing from the Entry on Rehearing issued by the Public Ultilities
Commission of Ohio ("Commission") on June 16, 2010 (“June 18 Entry on Rehearing”).
As explained in more detail in the attached Memorandum in Support, the Commission’s
June 16 Entry on Rehearing in this case is unlawful and unreasonable for the following
reasons:

A. The Commission’s June 16 Entry on Rehearing violates Section
4928.66, Revised Code, again.

B. The Commission's blanket prohibition on the use of incentives
associated with energy efficiency and peak demand reduction
(“EE/PDR") programs having a payback period of one year or less
is unlawful and unreasonable.
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IEU-Ohio respectfully requests the Commission promptly grant its Application for |

Rehearing and the relief requested herein.
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BEFORE
THE PuBLIC UTILITIES COMMISSION OF OHIO

In the Matter of Protocols for the
Measurement and Verification of Energy
Efficiency and Peak Demand Reduction
Measures.

Case No. 09-512-GE-UNC

g W

MEMORANDUM IN SUPPORT OF INDUSTRIAL ENERGY USERS-OHIO

L BACKGROUND

On June 16, 2009, the Commission opened this case for the purpose of
developing protocols for the measurement and verification of energy and peak demand
reduction measures that would “...provide predictability and consistency for the benefit
of the electric and gas utilities, customers, and the Commission itself.”! As part of this
process and on June 24, 2009, the Commission issued an Entry in which it said (at
pages 2-4).

(5) The Commission must be in a position to be able to
determine, with reasonable certainty, the energy savings and
demand reductions attributable to the energy efficiency
programs undertaken by gas and electric utilities, including
mercantile customers, in order (a) to verify each electric
utility's achievement of energy and peak-demand reduction
requirements, pursuant to Section 4928.66(B), Revised
Code; (b) to consider exempting mercantile customers from
cost recovery mechanisms pursuant to  Section
4928.66(A)(2){c), Revised Code; and (c) to review cost
recovery mechanisms for energy efficiency andf/or peak-
demand reduction programs implemented by the electric or
gas utilities. In order to provide guidance regarding how the
Commission will determine energy savings andfor peak-
demand reductions, the Commission intends to establish

' Entry at 3 (June 24, 2009).
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(6)

{7)

protocols for the measurement and verification of energy
efficiency and peak-demand reduction measures, which will
be incorporated into a Technical Reference Manual (TRM),
The Commission's intent is that the TRM would provide
predictability and consistency for the benefit of the electric
and gas utilities, customers, and the Commission itself.

In many instances, the savings and/or reductions achieved
by implementing a particular measure can be predicted, ex
ante, with such certainty that the savings and/or reductions
can be assumed, without any ex post evaluation other than
to verify proper installation and operation of the measure. In
other instances, energy savings and/or peak-demand
reductions will be able to be determined through the
application of specific engineering calculations that have
been previously defined. In some instances, the set of
measures installed at a customer's facility may be unique or
complex, thus requiring the savings and/or reductions to be
calculaied on a case-by-case basis for each measure or
representative sample of measures. Further, in some cases,
ex ante estimates may need to be modified based on
statistical analysis of billing data to reflect the impact on
overall program results of additional factors, including
variations in baseline energy use, free ridership, and
spillover effects.

Therefore, the TRM will include the following information:

(a) Predetermined energy savings and demand reduction
values and calculation assumptions for specific
electricity and gas efficiency deemed measures and
deemed calculated measures, when such values can
be defined with a reasonable level of certainty,
including applicability conditions.

(b) Custom measure protocols consisting of standard
engineering calculations and/or other methods that
are used for determining energy savings and/or peak-
demand reductions for electricity and gas efficiency
measures that do not have applicable predetermined
savings values.

(c) Verification procedures that electric and gas utilities
will utilize to confirm both baseline conditions, when
appropriate, and the proper installation of energy



efficiency measures for which energy savings and/or
peak-demand reductions claims will be made.

(d) Protocols and assumptions for determining cost
effectiveness parameters, other than energy savings
and demand reductions, used in the fotal resource
cost (TRC) test for calculating the cost effectiveness
of energy efficiency programs undertaken by the
electric and gas utilities.

(8)  The Commission recognizes that the TRM will likely continue
to evolve as measures and protocols are added, refined, and
updated over time. As such, part of the development of the
TRM will. be the establishment of transparent and
participatory procedures to populate the TRM with
predetermined values for additional measures or updated
values, as well as updated protocols and assumptions, on an
ongoing basis.

In the June 24, 2009 Entry, the Commission called for collaboration and asked
utilities to work with mercantile customers to advise the Commission on measures that
are in current use, measures which the utilities may intend to use in their compliance
programs and measures that mercantile customers may intend to use to seek an
exemption from cost recovery mechanisms. In Appendix A to the June 24, 2009 Entry,
the Commission identified areas in need of policy guidance. Accordingly, numerous
parties, including IEU-Ohio, filed comments and reply comments for the Commission’s
consideration.

The Commission issued a Finding and Order on October 15, 2009, about four
months after it set out on its mission to bring predictability and certainty to the
effort by utilities and mercantile customers to comply with the requirements in
Sections 4928.64 and 4928.66, Revised Code, and nine months into the first

compliance year.
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The October 24, 2009 Finding and Order introduced a new batch of policy
guestions (contained in Appendix C) with proposed provisional policy recommendations
for the manner in which those questions should be resolved in the context of
development of the yet illusive and ever-mysterious TRM. [t also invited more
comments. The Finding and Order also signaled the Commission's intent to illegally
rewrite Ohio law so as to change the baseline specified by the General Assembly for
purposes of measuring the effects of energy efficiency programs and compliance with
the portfolio benchmarks established by the General Assembly. For example, the
Commission tossed out measurement based on actual achieved efficiency relative to
the three-year average required by Section 4928.66, Revised Code (which has become
known as the “as-found” method?), and, in effect, it rewrote the law to establish a higher
baseline.

On November 16, 2009, Applications for Rehearing were filed by IEU-Ohio, the
Office of the Ohio Consumers’ Counsel (“OCC"), and Ohio Edison Company, The
Cleveland Electric llluminating Company, and The Toledoc Edison Company
(collectively, “FirstEnergy”).

The Commission issued its Entry on Rehearing on June 16, 2010, one year after
the Commission opened this proceeding to bring predictability and certainty to
the effort by utilities and mercantile customers to comply with the requirements
in Sections 4928.64 and 4928.66, Revised Code, eight months after the rehearing

applications were filed and six months into the second compliance year.

2 "Under the 'as-found’ method, savings are calculated by subtracting the energy efficiency of existing
equipment from the proposed new, more efficient equipment.” Finding and Order at 8, fn 5 (October 24,
2009).
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The June 16 Entry on Rehearing is part of the Commission's very unfortunate
initiatives to gut Sections 4928.66 and 4928.66, Revised Code, in ways that impose
undue, unjust and unconscionable prejudice on Ohio’s mercantile customers. It comes
at a time when Ohio's economy is struggling, so the penalty is even more severe. |t
comes at a time when Ohio’s citizens want and need government to be accountable for
timely and useful performance; so the Commission's dysfunctional quest for making
things hard and confusing grinds more severely against the confidence that government
needs to restore. It comes at a time when hundreds of mercantile applications have sat
at the Commission for six months or more awaiting a final order, so the news it conveys
will most certainly encourage mercantile customers to quit trying to “do the right thing”.
The Commission’s resort to complex mysteries rather than understandable, practical
and predictable compliance routines sadly comes at a time when Ohio and its citizens
have no room for such mischief. Unfortunately and despite the efforts of customers and
utilities alike, confusion and a lack of predictability are the Commission’s only
contributions to Ohio’s effart 1o improve its energy productivity.

Because it represents customers, IEU-Ohio has stood, often alone, to formally
oppose the Commission’s efforts to substitute its own notions on what the law should be
for the law as written by the General Assembly. But, other parties have documented the
problems with the Commission’s performance in this area.

In a letter to Governor Strickland dated June 19, 2009°, Mr. Alexander urged the
Governor to act to address the problems presented by the Commission's “...costly and

convoluted rules.” He said that “[i]f not changed, the rules would effectively create a

3 Mr. Alexander's letter is atiached hereto as Appendix A.

{C31263:6} 7



program that customers won'’t embrace, utilities won't be able to implement, and Ohio
can't afford” and added that “... ‘the perfect has become the enemy of the good,
because the rules eliminated the incremental steps that would lead customers to long-
term, sustainable energy savings.”

In a letter to Chairman Schriber dated June 2, 2010*, Mr. Alexander expressed
his growing concemn about the Commission's delay in issuing an order to address a
proposed compliance plan. He said that “... | am concerned that absent prompt action,
and quite frankly even with prompt action, ... the Companies will have no meaningful
opportunity to meet their energy efficiency and peak demand requirements for 2010 as
required by Senate Bill 221."

In a letter to Chairman Schriber dated June 11, 2010,° Mr. Dimoff, the Executive
Director of the Chio Environmental Council (“OEC"), “...echoled] the concerns of
Anthony J. Alexander”. While IEU-Chio’'s and OEC's views diverge on many issues,
OEC has also publicly expressed concern about the Commission’s inability to provide
timely guidance on critical issues related to compliance with Qhio’s portfolic mandates.

The tone of this pleading is strong and its message is direct. But, the tone and
directness of this pleading are the byproducts of frustration that has accumulated over
many months. |EU-Ohio and others have repeatedly urged the Commission to back
away from its illegal course, follow the law and do so with great respect for common
sense and the realities that mercantile customers must contend with in the real world.

The Commission has responded to kinder invitations with contrary proncuncements that

* Mr. Alexander's June 2, 2010 letter is attached heretc as Appendix B.

° Mr. Dimoff's June 11, 2010 letter is attached hereto as Appendix C.
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indicate that the views, wants and needs of mercantile customers are irrelevant to the
Commission and perhaps the State of Ohio. The Commission can do much better and

it desperately needs to do so forthwith.

il. SUMMARY OF THE ENTRY ON REHEARING

In its June 16 Entry on Rehearing, the Commission denied |IEU-Ohio’'s
Application for Rehearing and said that it was reaffirming its previous “policy guidance”
that rejects the baseline called for by Ohio law and replaces it with two separate and
unequal baselines for measuring the effects of mercantile customer EE/PDR programs.
In turn, these ulfra vires baselines are then to be applied for purposes of measuring
compliance with Sections 4928.64 and 4928.66, Revised Code.

Although Ohio law commands that the Commission count “any” and “all”
mercantile customer-sited capabilities, the June 16 Entry on Rehearing said that the
Commission will only recognize some of these customer-sited capabilities. In so doing,
the June 16 Entry of Rehearing added even more mystery to how much of the “some”
the Commission might count for compliance purposes.

More specifically, the June 16 Entry on Rehearing stated that if a mercantile
customer retires a piece of functioning equipment early (with no indication of what
“functioning” or “early” means), the customer-sited capability will be measured using
“as-found” math. If, however, the same level of energy efficiency is achieved by a
mercantile customer by replacing a piece of equipment at the end of the equipment's
useful life (with no indication of how this end state is going to be determined) or to
comply with a building code, or staté or federal mandate, then the actuat achieved

energy efficiency will be ignored for compliance purposes. In this later case, the Entry
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on Rehearing stated that the Commission will only count the actual energy efficiency
increment that is in excess of the amount that would have been achieved based on the
“... highest of state or federal standards, or current market practices.” In other words, if
energy efficiency is one of the outcomes of equipment replacement at the end of the
equipment’s useful life, the June 16 Entry on Rehearing stated that the Commission is
going to use a hypothetical measurement of that energy efficiency that will only make
some, if any, of the actual energy efficiency eligible for being included in the compliance
count. Of course, the mathematical effect of all of the hypothetical measure of achieved
energy efficiency results in elevating the performance obligation that was established by
the General Assembly.

Then, in a footnote, the June 16 Entry on Rehearing acknowledged implicitly that
the Commission does not khow what it means by the words “... highest of state or

"I The footnote said that the Commission

federal standards, or current market practices
may provide some guidance someday through the ocutcome-challenged process that the
Commission has associated with development of the document it calls “TRM".®

The June 16 Eniry on Rehearing attempted to detract attention from the

Commission’s invention of new and illegal compliance-count-math by resorting to words

that have no obvious or discernable meaning. For example, the June 16 Entry on

® June 16 Entry on Rehearing at 5.
"id. atfn 1.

¥ id at4-8.
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Rehearing stated things like "business as usual” practices (whatever that means)
cannot be considered an energy efficiency program.®

Unrelenting in the quest to muddy the water further, the June 16 Entry on
Rehearing then stated that the Commission will initially assume that the actual energy
efficiency achieved by a mercantile customer is eligible to be counted {the Commission
will assume that it arises from a “program”) until an intervening party demonstrates that
the assumption is incorrect.” In other words, the June 16 Entry on Rehearing made
any mercantile customers that might consider relying on this assumption the target for
stakeholders (such as OCC} that have already demonstrated that they will take on this
assumption using the Commission's own illegal compliance math and the Commission’s
definitions to pave the way. In plainer words, the June 16 Entry on Rehearing
established a process that leaves the dirty work of illegally turning away mercantile
customers and the consequences tc protesting stakeholders.

Finally, the Commission also denied FirstEnergy’s Application for Rehearing,
asking the Commission to reconsider its blanket prohibition on incentives for EE/PDR
measures with a payback period of one year or less. !' In other words, the Commission
held that the energy efficiency opportunities having the best return on investment must
be disadvantaged in favor of those that do not.

IEU-Ohio hereby submits its Application for Rehearing from the unlawful and

unreasonable provisions of the Commission's June 16 Entry on Rehearing.

® [d. at 6. The words “business as usual”, “early retirement”, “useful life” are not contained in Sections
4928.64 and 4928.66, Revised Code.

9.
g, at 4.
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A The Commission’s June 16 Entry on Rehearing violates Sections
4928.64 and 4928.66, Revised Code.

IEU-Ohio has previously demonstrated in this proceeding and others such as the
Commission's “Green Rules” case (PUCO Case No. 08-888-EL-ORD) that the
Commission’s rules and orders placing restrictions on what mercantile customer-sited
resources may count towards the EE/PDR mandates violate Sections 4928.66(A)(2)(c)
and (d), Revised Code, and are unreasonable. The Commission's June 16 Entry on
Rehearing in this case continues this illegal, unreasonable and unwise rewriting of
Amended Substitute Senate Bill 221 (“SB 2217).

The Commission’s conduct thus far indicates that it is determined to persist on its
illegal, unreascnable and unwise course. Therefore, IEU-Ohio hereby incorporates by
reference’? its previous pleadings regarding these issues. In addition, IEU-Ohio offers
the following observations about the requirements of the law as they apply to the
Commission and the practical consequences of the Commission’s unwillingness to
timely follow the iaw.

Section 4928.64(A)(1), Revised Code, defines “alternative energy resource” as
an “advanced energy resource” or “renewable energy resource’ (defined in Section

4928.01, Revised Code) or mercantile customer-sited advanced enerqgy resource or

renewable enerqy resource (new or existing) that the mercantile customer commits for

integration into the electric distribution utility's (“EDU”) demand response, energy

'2 in the Matter of Protocols for the Measurement and Verification of Energy Efficiency and Peak Demand
Reduction Measures, PUCO Case No. 09-512-EL-UNC, Application for Rehearing and Memorandum in
Support of Industrial Energy Users-Ohio (November 16, 2009); /n the Matter of the Adaption of Rules for
Alternative and Renewabfe Energy Technology, Resources, and Climate Regulations, and Review of
Chapters 4901.5-1,4901:5-3,4901.5-5, and 4901.5-7 of the Ohio Administrative Code, Fursuant lo
Amended Subsfitute Senate Bill No. 221, PUCO Case No. 08-888-EL-ORD, Industrial Energy Users-
Chio’s Application for Rehearing or, in the Alternative, Request for Clarification, and Memorandum in
Support (November 16, 2009).
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efficiency or peak demand reduction programs as provided under Section 4928.68
{A)(2)(c), Revised Code. The deflinition of an “advanced energy resource” (Section
4928.01(A)(34), Revised Code) includes demand side-management and any energy
efficiency improvement.

There is no mention in Section 4928.64, Revised Code, of “programs”, no
prohibition on counting energy efficiency improvements that are the result of changes in
behavior, no authority delegated to the Commission to define “any” as only the
increment above some hypothetical “market practices” standard and no authority for the
Commission to preclude EDU compliance by relying on mercantile customer energy
efficiency or demand-side management that may occur as a resuit of compliance with a
building code or a federal or state requirement. There is nothing in this Section that
suggests that the compliance count will be diminished if the energy efficiency occurs as
part of an equipment replacement program that causes more energy efficient equipment
to be installed to replace equipment at the end of its “useful life” (whatever that means).
There is nothing in the law that allows the Commission to exclude energy efficiency
from the compliance count or withhold any incentives because the energy efficiency is
too cost-effective (has a payback of less than one year). In other words, "any” means
“any”.

Compliance with Sections 4928.64 and Sections 4928.66, Revised Code, in any
given year, is measured against a baseline that is computed as the average of the three
prior years (subject to such baseline adjustments as the Commission may make under
the law). Section 4928.64, Revised Code, defines the mercantile resources that are

eligible to count towards compliance as those which meet the substantive resource
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definitions (“advanced” and “renewable”) and directs the Commission o count such
resources against the compliance requirement when the mercantile customer commits
the eligible resource for integration into the EDU’s demand response, energy efficiency
or peak demand reduction programs as provided under Section 4928.66(A)(2)(c),
Revised Code.

Also, “advanced energy project” is defined in Section 4928.01(A)(25), Revised
Code. It means any technologies, products, activities, management practices (this
would include behavioral changes), or strategies that facilitate the generation or use of
electricity, and that reduce or support the reduction of energy consumption or support
the production of clean, renewable energy for industrial, distribution, commercial,
institutional, governmental, research, not-for-profit or residential energy users.

Section 492866, Revised Code, directs the Commission to measure
compliance [with divisions (A)(1)(a) and (b)] by including the effects of all demand
response programs for mercantile customers of the subject EDU and all such mercantile
customer-sited energy efficiency and peak demand reduction programs adjusted
upward by appropriate loss factors. Section 4928.66(A)(2)(c), Revised Code, states
that the Commission is to apply this compliance language to facilitate efforts by a
mercantile customer or group of mercantile customers to offer customer-sited demand
response, energy efficiency or peak demand reduction capabilities to the EDU as part
of a Section 4905.31, Revised Code, reasanable arrangement.

Where an EDU develops and implements, as part of its Section 4928.66,
Revised Code or Section 4928.64, Revised Code, compliance effort, programs that are

designed to harvest the new and existing customer-sited capabilities of mercantile
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customers, the Commission must include (in the compliance count) the effects of any

and all demand response programs for mercantile customers of the subject EDU and all
such mercantile customer-sited energy efficiency and peak demand reduction programs
adjusied upwards by appropriate loss factors. In other words, if an EDU
proposes/implements a program focused on achieving mercantile customer-sited
energy efficiency through behavior modification (usually low or no cost), the
Commission must count the energy efficiency effects of this program in measuring
compliance (subject to whatever limitation might be imposed by the applicable cost-
effectiveness test). If an EDU implements a program focused on achieving mercantile

customer-sited energy efficiency through education about “best practices’, the

Commission cannot ignore the energy efficiency effects of this program in measuring
compliance. The Commission cannot, by rule or otherwise, threaten to or actually
impose prejudice on an EDU that proposes to achieve compliance through these
options.

Section 4928.64(A)(2){c), Revised Code, states that the Commission may
exempt a mercantile customer from any Section 4928.66(A)(1)(a) and (b), Revised
Code, compliance cost recovery mechanism when the mercantile customer commits its
demand response or other new or existing customer-sited capabilities for integration
into the EDU’s demand response, energy efficiency or peak demand reduction
programs if the Commission reasonably determines that the exemption will reasonably
encourages such customers to commit those capabilities to those programs. |If the
mercantile customer makes such new or existing capabilities available to the EDU

pursuant to Section 4928.66(A)(2)(c), Revised Code, the EDU’s compliance baseline
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shall be adjusted to exclude the effects of all such demand response, energy efficiency
o peak demand reduction programs that may have existed during the period used to
gstablish the baseline. Section 4928.66(A)(2)(d), Revised Code, tells EDUs that they
may implement demand response programs, customer-sited programs and
transmission and distribution improvement programs focused on the reduction of line
losses.

Despite the clear and repeated direction of the General Assembly that the
Commission must measure compliance relative to a three-year historical baseline and
that “any” and “all” the customer-sited capabilities of mercantile customers are eligible to
be counted for compliance purposes, the Commission has persisted in defying the law’s
required math while eluding its responsibility to transparently, clearly and predictably
inform mercantile customers and utilities what the Commission will count. The
Commission’s defiance of the law on one hand and its refusal to articulate what it would
have the law say if it could rewrite the law on the other hand causes persons affected by
the portfolio requirements to be unable to ascertain how they might comply with such
requirements at the time they are obliged to comply. The law calls this type of
government regulation a “standardless trap”, a form of regulation that violates the
United States and Ohio Constitutions.

The Commission's illegal and unreasonable decisions in this case, including the
June 16 Entry on Rehearing, have unfortunate practical consequences. The conduct of
the Commission in this proceeding and others, such as Case No. 08-888-EL-ORD, have
erected barriers to engaging mercantile customers in the effort to reduce the energy

intensity of Ohio’s economy and to assist EDUs in meeting their compliance obligations.
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The General Assembly set out a simple mathematical expression of the baseline that
the Commission must use to measure compliance and clear directions for harvesting
the customer-sited capabilities of mercantile customers to this same end. As indicated
above, the Commission has taken this simple math and clear direction and created a
math model that has no predictable or finite set of variables and provides no guidance
on what values may be assigned to any variables that the General Assembly directed
the Commission to include in the compliance math.

In the more than 12 months since the Commission opened this proceeding, the
Commission has moved slow when it has moved at all. When it has spoken or acted, it
has manufactured illegal and confusing results from clear and simple directives from the
General Assembly. Despite suggesting that it would soon provide stakeholders with
certainty and predictability to guide compliance in June of 2009, the Commission has
done nothing to answer fundamental questions that must be answered before anybody
can know what the Commission will find to be sufficient to comply with the law. No
sensible mercantile customer is going to invest already limited resources to lead the
way through the minefield that the Commission has installed between mercantile
customers and the opportunity that was enabled by the General Assembly.

What the Commission has done here is as sad as it is illegal. Instead of helping
customers to reduce their energy bills, the Commission is driving electric bills higher by:
(1) prejudicing low and no cost compliance opportunities; (2) making the “what counts”
guestion incapable of being answered at the time when compliance must be planned
and pursued; and (3) squandering the opportunity to constructively engage real

customers in the compliance process.
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B. The Commission’s blanket prohibition on any EE/PDR incentives for
customer-sited capabilities with a payback period of one year or less
is unlawful and unreasonable.

In its June 16 Entry on Rehearing, the Commission denied FirstEnergy’s
Application for Rehearing asking the Commission to reconsider prohibition on the use of
any incentives for customer-sited EE/PDR capabilities that have a payback period of
one year or less. The Commission must revisit this determination; it is unlawful and
unreasonable.

it is important to note here that the Commission has been less than clear about
what it means by its use of the word “incentive” in this context. For example, the
Commission has not said whether it regards an exemption from a Section 4928.64 or
Section 4928.66, Revised Code, cost recovery mechanism as an “incentive” or a “swap”
that recognizes that the mercantile customer has made an in-kind contribution towards
compliance and ought not to alse have te help pay for the balance of compliance that
the utility must purchase. It is IEU-Ohio’s position that a full or partial exemption from
the cost recovery mechanism is not an “incentive”; the opportunity to avoid paying twice
for the same thing (double slamming) is not an incentive.

In any event, the absolute prohibition on the use of incentives in the case of the
most cost-effective (less than one-year payback) customer-sited capabilities offends the
law and otherwise is arbitrary and capricious.

The Commission is without jurisdiction to impose a blanket prohibition on the use
of incentives associated with mercantile customer-sited EE/PDR programs, including
the ane year or less payback prohibition except as may be warranted by the applicable

cost-effectiveness test. The practical effect of this prohibition is to preclude the use of
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any incentive to bring forward the most cost-effective customer-sited capabilities
thereby raising the overall cost of compliance and the rates that customers must pay to

support such compliance.

L. CONCLUSION
IEU-Ohio respectfully requests the Commission grant its Application for

Rehearing and amend its June 18 Eniry on Rehearing to correct the errors complained

Respectfulbnsubmitted, g

~ Samuel-C. RancT‘zzo (Coungel of Re
Lisa G. McAlister
Joseph M. Clark
MCNEES WALLACE & NURICK LLC
21 East State Street, 17™ Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Telecopier: (614) 469-4653
sam@mwncmh.com
Imcalister@mwncmb.com
jclark@mwncmh.com

of herein.
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Appendix A

= - |
FrsiEnergy, | | e
June 19, 2009 '
The Honorable Ted Strickland
Governor, State onhm

77 S, High Strezt, 30% Floor
Columbus, OH 43215 -

Dear Gavernor Stricklund:

I’mwmmgmshmwxﬁi ycuwvuﬂwmmslhawabomﬁcwgyciﬁmmcynﬂw adopled
on, Wedumday by the Public Utllities Cornmissicn of Ohio (PUCO),

Ibﬁlicvcﬂzcsem!mmuld;wpmdmc Ohio’s energy sfficicncy program by costing custormers
far more then anyone expects and creating unrealistic standards that may be: hmpossible for
customers ad vtilitics to meet.

For examaple, the Coamission’s rules regarding interruptible programs for farge industeal
customers would disrupt production and add to the ceonomic challenges fhcing ouwr already hard-
pressed mamfactnrers — without creating any new bepefits beyond thoss effexed throngh cument

pragiams,

Interruptible progruns are important toals that utilities wonld use to comply with ore of the key
energy sfficiecy requirements of 5.8. 221 — that is, reducing clectricity demand during periods
of peak customer usage. Through these voluntary progras, our industrial enstomers agres to
curtail aperations wita demand is high and clectricity supplies ata tight. Tn exchange, they
receive favoreble pricing thet reflects the value of the educed need for capacity.

A primery objective of these progratms is to avoid costly investments in new facilities that would

be pecded to mest customer demand for only a few hovrs & year. In fact, intesrnptible programs

for manuefactorers offer the most effective and cost-efficiest way fo reduce peak demand. Other

approaches - whether they involvé bissiness or residontislcustomers; andno-manter bowe - - -
wm&:winiuﬂmyseemtobc mplywuddanh:ﬁvcimﬁiagmi@rm

Owﬂ:cyears, these programs have boen wsed judiciovsly W minipize any negative impact on
our itate’s Iargest employers. For example, memifactaring operations are oply curtaded whon
oustomer demand for electricity is approaching the limits of available supply.

Unfortunately, the Conyulssion’s new rules would fmpose wnnecessary and costly service
disroptions on costomers — regatdless of how much electric supply is available to serve their
needs, The PUCO added a requirémnent that ufilities “achually” inferrupt service to customers to

. quakfyfmﬂ;&h&dm&mﬁontargetsmnludedeB 221, mﬂa:xﬂ:anoffemgpmvmprogmms
that are “designed to achiove” load reductiops, which is the sxpress language of the law.



The Honorable Ted sﬁﬁm -2 » June 19, 2009

This is an important distinction, especially when you consider that the former approach could
make it even more difficult for our state’s major employers to recover from the current recession,
By creating a far more expensive enexgy efficioncy program than the General Assembly
required, the PUCQ undermines the state's efforts to retain business and attract new employers

tg Ohio,

As the Obio Encrpy Group (OEG) stated in its reaction to the Compmission’s decision, “H would
be econlomically wasteful to require manufacturers to actyally shut down for a period of time to
prove they can,” especially when  you consider that many of these customers have bad their
service interrupted several times in recent years. The OEG also notes, “It would be more
reasonzble to simply require a demonstration of the ability to inferrapt, if needed. There isno
regson to umemssari}ydxsruptammufa@nngoperahmwhmhmﬂtendtobmtomo s

economic competitiveness,”

Axother example of the significant problems assoviated with these rules is the Commission’s
attempt to rewrite $.B, 221 by eteating unknowable standards for energy efficiency — based on
an uncertain definition of “industry standard new equipment or practices.” Sinaply put, a
custorer could make an enerpy efficiéncy improvement that achieves real and docomentable
energy savings, but that improvemnent would not cownt toward the state’s tatgets unless the
customer Bas used the most efficient product or process available. That’s 2 daunting task under
any scenazio, and an especially danperons course to follow as we deal with Ohio’s worst
cconomy in decades.

These are Just a few of the many ngmﬁml issues raised by the PUCO’s costly and, convoluted
rules. If not changed, the rules would effectively create a program that customers wan’t
embrace, vtilities won't be able to implement, and Ohio can’t afford. Xt appears “the perfect has
become the enermy of the good,” because the rules have climinated the incremental steps that

would lead customers m long-texm, sustainable energy mvmgs

Govemor, 1 ttuly believe that we could be facmg a worstmse: outcome for our customexs and the
Smtcothiomlessmgzl!ﬁcantchangesaremademthesemlw :

. Stncexely,

e /W% il

AJAfab

cc:  'The Honorable Bill Haxis
The Honorable Amnond Budish
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Anthony J. Afexander 333-384-5783
Fresident snid Chigf Exscutive Officer Iume 2, 2010 Fax: T30-384-5569

Chairman Alsn Schriber

Public Utilities Commission of Ohio
180 Eagst Broad Strect

Cohmnbus, OH 43215

Re:  Ohio Edison Company, The Cleveland Electric Nluminating Company,
The Toledo Edison Company (the “Companies™), Case Nos. 09-1947-EL-
POR, et.al., Case Nos, 09-1942-EL-EEC, et. al., and Case Nos, 09-580-
EL-EEC, et. al.

Pear Chairman Schriber:

1 am writing fo express my growing concem with the Commnission's delay in
issuing an Opinion and Order in the Companies’ Energy Efficiency and Peak Demand
Reduction Program Portfolio Plan proceedings for 2010-2012 (the “EE&PDR Partfolio
Plan™). Specifically, 1 am concerned that absent prompt action, and quile frankly even
with prompt action, in this docket epproving the Compenies’ Application, the Companies
will have no meaningful opportunity to meet their energy efficiency and peak demand
requirements for 2010 as required by Senate Bill 221.

- The Companies filed their EE&PDR Portfolio Plan on December 15, 2009, This
ﬁlmgwasmadﬁﬁve days after the energy efficiency and peak demand rules went into
effect!, and approximately 15 days before the December 31, 2009 required filing date. In
their Application, the Companies requested Commission approval on or before March 10,
2010. Moreover, the Companies notified the Commission that it was critical that certain
programs be implemented no later than April 1, 2010, in order to echicve the projected
savings and help ensure compliance with the 2010 benchmarks. We are now approaching
June 1, 2010 and still no decizsion has been rendered by the Commission. |

As valuable time shps away, it is becoming increasingly evident that the
Companies again will be required to file an application sezking a waiver or amendment
of their 2010 energy efficiency and peak demand reduction benchmarks. This is not the
Companies’ preferred path — but may be the cm]y pmh remaining available to the
Companies,

! The Cotrumission”s rules, which are set fortk in Section 4501:1:1-39-01 et seq. of the Obio Adminisirative
Code, went into cffect an December 10, 2009 and are still subject to applications for rehearing.



Chairman Alan Schriber 2- . June 2, 2010

Although it may no longer be possible for the Companies to meet their 2010
energy efficiency and peak demand reduction benchmarks, the Companies, with prompt
Commission-approval of this EE&PDR Portfolio Plan, can nevertheless begin
implementing a cost-effective portfolio of programs that will provide significant
opportunities for energy and cost savings for all of the Companjes’ customers. [
therefore urge the Commission to promptly approve the Companies’ EE&PDR Portfolio
Plan; ‘

Sincerely,

Tring (Bl

AJA:cjd
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1207 Grandvlew Avenue, Suile 201 614 487-7506
Columbus, Ghio 43212 vowvi theOEC.org

‘e, | Ohlo Envirenmertal Countil
]

{ UNLEASH{NG THE POWER OF GAEEW |

June 11%, 2010

Keith Dimoff
Executive Director
The Chio Environmental Counct

Chairman Alan Schriber

Public Utilities Commission of Ohio
180 East Broad Street

Columbus, Ohio 43215

Re:  Ohio Edison Company, The Cleveland Electric lluminating Company, The Toledo
Edlson Company (“FirstEnergy™), Case Nos. 09-1947-EL-PCR, et, al., Case Nos. 0o-
- 1942-EL-EEC, et. al,, and Case Nos, 09-580-EL-EEC, af, al. -

Dear Chairman Schifber:

| am writing today to echo the concerns of Anthony |, Alexander and various stakeholders regarding
the Commission's delay in Issuing an Opinion and Order in FirstEnergy's Energy Efficiency and Peak
Demand Reduction Program proceedings for z010-2012. Delay could hamper efforts to deploy low-
cost, job-intensive efficiency investments in the FirstEnergy service territory. In particular, there are
some contraversial provisions in the FirstEnergy proposal on which all ntervenors would appreciate
guldance from the Commission.

That noted, the OEC wishes to emphasize that under Senate Bl 221°s provisions, energy efficiency
targets are binding, and enforced by penalties. These targets are binding regardless of whether or
nat an efficiency plan authored by an investor owned utility is formally approved by the commissicn
before it is carried out. Ohlo utilities, even FirstEnergy, have at one time or as a matter of practice
deployed energy efficiency programs for 5.8, 221 compliance purposes without formal commission
approval.

fé % Duke Energy, American Eleciric Power, and Dayton Power and Uight all began to deploy zooo energy

’ . eiﬁciency programs prior to formal appraval from the Comnmisslon. This practice was continued in
koo, whan Duke Energy and Amerfcan Electric Power deployed programs in the early part of the year

1o & W p[y with 2010 energy efficiency targets prior to the Issuance of a fermal Opinion and Order by




FlrstEnergy has itself engaged in this practice. Forinstance, FirstEnergy continues to file mercantile
applications, designed to assist in the 2010 compliance periad, even though FirstEnergy’s
administrative agreements for mercantile programs have not yet heen formally approved by the
Commission.! These administrative agreements are controversial for a host of reasons, yet
FirstEnergy sees fit to move forward to achleve compliance with mercantile program implementatlon,
without formal approval,

Accordingly, as Ghio’s investor owned utilities have all engaged in the practice of development and
deplayment of energy efficlency programs designed to achieve S.B, 221 benchmarks without formal
approval of those programs, lack of formal approval can never be a justification for fallure to achieve
benchmarks or for the Issuance of a wavier. Waivers may only be granted in cases where an
amendment Is necessary because a utility cannot reasonably achleve benchmarks due to regulatary,
ecanomic, or technological reasons beyond its reasonable control.?

Ohlo utilitles have proven that the lack of formal approval of programs from the Commission is not a
“regulatory” harrier beyond their contral. Utilities, Including FirstEnergy, have on numerous
occaslons moved forward with programs absent Commission approval. Many energy efficiency
programs deployed by Ohio utilities are common-sense, well established programs that have been
implemented many times In other states with considerable success. Most of these programs are
non-controversfal, and can be Initiated at any time by a utility without Commission approval. This is
the established pracﬂce In Ohlo.

in conduslon. the OEC notes that Commission guidance on the more controversial aspects of
FirstEnergy’s plan is appreciated and desired, but delays in Commission appraval de not abrogate
the responslbility of utilities to meet S.B. 221 targets and benchmarks.

Thank ‘you’for your consideration,

* See Case No, 0g-553-EL-EEC; Entry on Rehearing, February 11%, 2010, p. 4.

? Section 4928.66(A)(2)(b) Revised Code, states: “(b) The commisslon may amend the benchmarks set forth in
division (A}{1)(a) or () of this section If, after application by the electric distribution utillty, the commission
determines that the amendment Is necessary because the utility cannot reasonably achieve the benchmarks
due to regulatory, economic, or technological reasons beyond its reasonable contiol.” :




CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing Application for Rehearing and
Memorandum in Support of Industrial Energy Users-Ohio was served upon the following

parties of record this 2" day of July 2010, via hand-delivery, electronic transmission or

first class mail, postage prepaid.

David A. Kutik

JONES DAY

North Point, 901 Lakeside Avenue
Cleveland, Ohio 44114

Paul A. Colbert

Grant W. Garher
JONES DAY

P.QC. Box 165017
Columbus, Ohio 43216

ON BEHALF oF THE EAST OHIO GAS
COMPANY D/B/A DOMINION EAST OHIO

Eric Gallon

Porter Wright Morris & Arthur LLP
Huntington Center

41 South High Street

Stephen Seiple

Columbia Gas of Ohig, Inc.
200 Civic Center Drive
P.O. Box 117

Columbus, Chic 43215

ON BEHALF COLUMBIA GAS OF OHIO, INC.

Steven Nourse

American Electric Power Service Corp.
1 Riverside Plaza — 29" Floor
Columbus, Ohio 43215

ON BEHALF OF COLUMBUS SOUTHERN
POWER AND OHIO POWER COMPANY
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amuel C. Rangdzzo /ge

Mark A. Whitt

Carpenter Lipps & Leland LLP
280 Plaza, Suite 1300

280 North High Street
Columbus, Ohio 43215

ON BEHALF OF VECTREN ENERGY DELIVERY
OF OHIC, INC.

Amy Spiller

Elizabeth H. Watts

Duke Energy Business Services, Inc.
139 Fourth Street

25 Atrium |

Cincinnati, OH 45202

ON BEHALF OF DUKE ENERGY QHIO, INC.

Candice M. Jones

Janet K. Stoneking

Ohio Department of Development
77 S. High Street

P.O. Box 1001

Columbus, Ohio 43216

ON BEHALF OF THE OHIO DEPARTMENT OF
DEVELOPMENT

Thomas J. O'Brien
BRICKER & ECKLER LLP
100 South Third Street
Columbus, Ohic 43215

ON BEHALF OF THE OHIO MANUFACTURERS
ASSOCIATION AND OHIO HOSPITAL
ASSOCIATION



Randall V. Griffin

The Dayton Power and Light Company
1065 Woodman Drive

Dayton, OH 45432

ON BEHALF OF THE DAYTON POWER AND
LIGHT COMPANY

Nolan Moser

Will Reisinger

Trent A. Dougherty

Director of Legal Affairs

The Ohio Enviranmental Council
1207 Grandview Avenue, Suite 201
Columbus, Chio 43212-3449

Todd M. Williams
Williams & Moser LLC
PO Box 6885

Toledo, OH 43612

ON BEHALF OF THE OHIO ENVIRONMENTAL
COUNCIL

Janine L. Migden-Ostrander

Ohio Consumers' Counsel

Jeffrey L. Small

Richard C. Reese

Assistant Consumers’ Counsel

Office of the Ohio Consumers' Counsel
10 West Broad Street, Suile 1800
Columbus, Ohio 43215-3485

ON BEHALF OF THE OFFICE OF THE OHIO
CONSUMERS’ COUNSEL

David Rinebolt

Ohio Partners for Affordable Energy
P.0. Box 1793

Findlay, OH 45840-1793

ON BEHALF OF OHIC PARTNERS FOR
AFFORDABLE ENERGY

Mary W. Christensen
Christensen Christensen & Owens LLP
100 East Campus View Bivd., Suite 360
Columbus, OH 43235

ON BEHALF OF PEOPLE WORKING
COOPERATIVELY, INC.
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Ebony Miller

Kathy J. Kolich

FirstEnergy Service Company
76 S. Main Street

Akron, Ohio 44308

ON BEHALF OF OHIO EDISON COMPANY, THE
CLEVELAND ELECTRIC ILLUMINATING
COMPANY AND THE TOLEDO EDISON
COMPANY

Rebecca Stanfield

Senior Energy Advocate

Natural Resources Defense Council
101 North Wacker Drive, Suite 609
Chicago, Il. 60606

ON BEHALF OF NATURAL RESOURCES
DEFENSE COUNCIL

Theodore Robinson
Citizen Power

2121 Murray Avenue
Pittsburgh, PA 15217

ON BEHALF OF CITIZEN POWER

Amy Goldberg

Environment Chio

203 East Broad Street, Suite 3
Columbus, OH 43215

ON BEHALF OF ENVIRONMENT OHIO

Ned Ford

Sierra Club Ohio Chapter

131 North High Street, Suite 805
Columbus, OH 43215

ON BEHALF OF SIERRA CLUB, OHIO CHAPTER

Duane Luckey

Assistant Attorney General

Public Utilities Commission of Ohio
180 East Broad Street, 9" Floor
Columbus, OH 43215

ON BEHALF OF THE PuBLIC UTILITIES
COMMISSION OF OHIO





