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June 11%, 2010

Ms. Renee J. Jenkins

Director, Administration Department
Secretary to the Commission

Docketing Division

The Public Utilities Commission of Ohio
180 East Broad Street

Columbus, OH 43215-3793

Re:  Letter of Concern Regarding Ohic Edison Company, The Cleveland Electric
Iluminating Company, The Toledo Edison Company, Case Nos. 09-1947-EL-POR,
et. al., Case Nos, 09-1942-EL-EEC, et. al., and Case Nos. 09-580-EL-EEC, et. al.

Drear Ms. Jenkins:

Enclosed for filing, please find the original and twelve (12) copies of the Ohio Environmental
Council’s Letter of Concern regarding the above-referenced cases.

Sincerely,

M MPQL._._—
Will Reisinger
Staff Attorney
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June 11, 2010

Keith Dimoff
Executive Director
The Qhio Environmental Council

Chairman Alan Schriber

Public Utilities Commission of Ohio
180 East Broad Street

Columbus, Ohio 43215

Re:  Ohio Edison Company, The Cleveland Electric iluminating Company, The Toledo
Edison Company (“FirstEnergy”), Case Nos. 09-1947-EL-POR, et, al., Case Nos. 09-
1942-EL-EEC, et. al., and Case Nos. a9-580-EL-EEC, et, al.

Dear Chairman Schriber:

| am writing today to echo the concerns of Anthony |. Alexander and various stakeholders regarding

the Commission’s delay in issuing an Opinion and Order in FirstEnergy's Energy Efficiency and Peak

Demand Reduction Program proceedings for 2010-2012. Delay could hamper efforts to deploy low-

cost, job-intensive efficiency investments in the FirstEnergy service territary. In particular, there are

some controversial provisions in the FirstEnergy proposal on which all intervenors would appreciate \
guidance from the Commission.

That noted, the OEC wishes to emphasize that under Senate Bill 221’s provisions, energy efficiency
targets are binding, and enforced by penalties. These targets are binding regardless of whether or
not an efficiency plan authored by an investor owned utility is formally approved by the commission
before it Is carried out. Ohio utilities, even FirstEnergy, have at ane time or as a matter of practice
deployed energy efficiency programs for 5.B. 221 compliance purposes without formal commission
approval.

Duke Energy, American Electric Power, and Dayton Power and Light all began to deploy 2009 energy

efficiency programs prior to formal approval from the Commission. This practice was continued in

0, when Duke Energy and American Electric Power deployed programs in the early part of the year
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FirstEnergy has itself engaged in this practice. Forinstance, FirstEnergy continues to file mercantile
applications, designed to assist in the 2010 compliance period, even though FirstEnergy’s
administrative agreements for mercantile programs have nat yet been formally approved by the
Commission.! These adminlistrative agreements are controversial for a host of reasons, yet
FirstEnergy sees fit to move forward to achieve compliance with mercantile program implementation,
without formal approval. :

Accordingly, as Ohio’s investor owned utilities have all engaged in the practice of development and
deployment of energy efficiency programs designed to achieve S.B. 221 benchmarks without formal
approval of those programs, lack of formal approval can never be a justification for failure to achieve
benchmarks or for the issuance of a wavier. Waivers may only be granted in cases where an
amendment is necessary because a utility cannot reasonably achieve benchmarks due to regulatory,
economic, or technological reasons beyond its reasonable control.?

Ohio utilities have proven that the lack of formal approval of programs from the Commission is not a
“regulatary” barrier beyond their contral. Utilities, including FirstEnergy, have on numerous
occasions moved forward with programs absent Commission approval. Many energy efficiency
programs deplayed by Ohio utilities are common-sense, well established programs that have been
implemented many times in other states with considerable success. Most of these programs are
nan-controversial, and can be initiated at any time by a utility without Commission approval. This is
the established practice in Ohlo.

In conclusion, the OEC notes that Commission guidance on the more controversial aspects of
FirstEnergy’s plan is appreciated and desired, but delays in Commission appreval do not abrogate
the responsibility of utilities to meet S.B. 221 targets and benchmarks.

Thank you for your consideration,

* See Case No. 0g9-553-EL-EEC; Entry on Rehearlng, February 11, 2010, p. 4.

? Section 4928.66(A) (2)(b) Revised Code, states: “(b) The commission may amend the benchmarks set forth in
division (A}{1)(a) or (b} of this section if, after application by the electric distribution utility, the commission
determines that the amendment is necessary because the utility cannot reasonably achieve the benchmarks
due to regulatory, economic, or technological reasons beyond its reasonable control,”
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I hereby certify that a true copy of the foregoing has been served upon the following
parties by first class or electronic mail this 11® day of June, 2010.

Kathy J. Kolich

Ebony L. Miller

Arthur E. Korkosz

FirstEnergy Service Company
76 South Main St.

Akron, Ohio 44308
kikolich@firstenergycorp.com
elmiller@firstenergycorp.com
korkosza@firstenergycorp.com

James F. Lang

Laura C. McBride

N. Trevor Alexander
Kevin P. Shannon
Calfee, Halter, & Griswold, LLP
1400 Key Bank Center
800 Superior Ave.
Cleveland, Ohio 44114
jlang@calfee.com
Imebride@calfee.com
talexander(@calfee.com
kshammon(@calfee.com

Counsel for Ohio Edison Company, the

Cleveland [luminating Company, and the

Toledo Edison Company

Gregory I. Poulos

Christopher J. Allwein

Jeffrey L. Small

Assistant Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, OH 43215-3485
small{@occ.state.oh.us

poulos@oce.state.oh.ug
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Duane Luckey

Attorney General’s Office

Public Utitities Commission of Ohio
180 E. Broad St., 6 F1.

Columbus, OH 43216

duane luckey@puc state.oh.us

Michacl K. Lavanga

Garrett A. Stone

Brickfield, Burchette, Ritts & Stone, P.C.
1025 Thomas Jefferson Street, N.W.

8th Floor, West Tower

Washington, D.C. 20007
mkl@bbrslaw.com

gas(@hbbrslaw.com

Attorneys for Nucor Steel Marion, Inc.

Matthew W. Warnock
Bricker & Eckler LLP
100 South Third Street
Columbus, OH 43215
mwarnock(@bricker.com

Attorney for Ohio Schools Council

Thomas Lindgren

Attorney General’s Office
Public Utilities Section

180 East Broad Street 6™ Floor
Columbus, OH 43215

Thomas.lindgren@puc.state.oh.us
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Attorneys for Staff the Ohio Environmental
Council

David C. Rinebolt

Colleen L. Mooney

Ohio Partners for Affordable Energy
231 West Lima Street

Findlay, OH 45839-1793
cmooney2@columbus.rr.com
drinebolt@ohiopartners.org

Samuel C. Randazzo
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Joseph P. Meissner
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The Legal Ald Society of Cleveland
1223 West 6™ St.
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Attorney for: Neighborhood
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Center of Greater Cleveland and Cleveland

Todd Jones
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Gregory Dunn
Schottenstein Zox & Dunn Co., LPA
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Attorneys for the AICUO

Jacqueline Lake Roberts
101 Federal Street, Suite 1100
Boston, MA 02110

jroberts(@enernoc.com

Attorney for EnerNOC, Inc.

David F. Boehm, Esq.
Michael L. Kuriz, Esq.
Boehm, Kurtz & Lowry

36 East Seventh St., Ste. 1510
Cincinnati, OH 45202
dboehm@BK Llawfirm com

mkurtz@BK Llawfirm.com

Attomneys for the Ohio Energy Group

Theodore Robinson

Staff Attorney and Counsel
Citizen Power

2121 Murray Ave.
Pittsburgh, PA 15217
robinson@@citizenpower.com
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Housing Network

Henry W. Eckhart
50 West Broad Street, #2117
Columbus, OH 43215

henrveckhart(@aol.com

Attorney for the Natural Resources
Defense Council

Richard L. Sites

General Counsel & Senior Director of

Health Policy
155 East Broad St., 15% FL.
Columbus, OH 43215-3620

ricks@ohanet.org

Attorney for the Ohio Hospital Association

Eric D. Weldele

Tucker Ellis & West LLP
1225 Huntington Center

4] South High Street
Columbus, Ohio 43215-6197
eric.weldele@tuckerellis.com

Attorney for COSE

Craig I. Smith
2824 Coventry Road
Cleveland, Ohio 44120

wis29@yahoo.com

Attorney for Material Sciences Corporation

Thomas J. O’Brien
Bricker & Eckler LLP
100 South Third Street

tobrien@bricker.com

Attorney for the Ohio Manufacturers’
Association and the Ohio Hospital
Association

Glenn S. Krassen

Bricker & Eckler LLP

1375 East Ninth St., Ste. 1500
Cleveland, OH 44114

gkrassen(@bricker.com

Attorney for Ohio Schools Council

Robert J. Triozzi, Director of Law
Steven L. Beeler -

Cleveland City Hall
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