BEFORE THE
PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The )
Toledo Edison Company and Kraft )
Foods Global Inc. For Approval of a ) CaseNo, 10-2121-EL-EEC
Special Arrangement Agreement With )
A Mercantile Customer )
)

JOINT APPLICATION FOR APPROVAL OF A SPECIAL ARRANGEMENT WITH A
MERCANTILE CUSTOMER AND EXEMPTION FROM PAYMENT OF COSTS
INCLUDED IN RIDER DSE2

Applicants, The Toledo Edison Company (“Company’ﬁ, and Kraft Foods Global Inc.
(“Customer”) (collectively, “Applicanis”), hereby submit their application, pursuant to Rule
4901:1-39-05(G) of the Ohio Administrative Code (“0.A.C.”), for the Commission’s approval of
the special arrangement described in and pursuant to the Mercantile Customer Project
Commitment Agreement (“Agreement”), which is attached as Exhibit 1 and which includes a
provision that will exempt Cusiomer from paying costs included in the DSE2 charge of the
Company’s Rider DSE. In support of this Application, Applicants state as follows:

L. R.C. § 4928.66. sets forth certain energy efficiency and peak demand reduction
(“EE&PDR”) benchmarks with which electric distribution utilities (“EDUs”)
must comply. Subparagraph (A)(2)(c) of this statute allows an EDU to
include for purposes of compliance with said benchmarks “mercantile
customer-sited energy efficiency and peak demand reduction programs”
(individually and collectively “Customer Energy Projects”).

2. The Company is an electric distribution utility and electric light company, as

defined in R.C. § 4928.01(A).
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The Customer uses more than 700,000 kWh annually and believes that it
ofherwise meets the requirements of a “mercantile customer,” as that texrm is
defined in § 4928.01(AY(19). ‘
Customer Energy Projects
The Customer has implemented the Customer Energy Projects described in
Exhibit A to the altached Agreement. These projects were implemented after
Jaunuary 1, 2006. .
For purposes of measuring and verifying the results of the Customer Energy
Projects, the Customer has prov.ided {o the Company documentation providing :
evidence that the methodology used to caléulaie energy savings conforms lo
the general principals of {he International Performance Measurement
Verification Protoco! (“IPMVD”), Exhibit 3 attached to this Application seis .
forth a descript‘iou of the documents, melhodologies, protocols and/or
practices reviewed by the Company in measuring and verifying the results of -
Customer Energy P;ojects.
Based upon a review of said materials, the Company believes fo the best of its
knowledge and belief that the information included on Exhibit 2 altached td
fhis Application is correst anﬁ that said Customer Energy Projects meet the
requirements as valid mercantile customer-siled energy efficiency or peak-
demand reduction projects contemplated in R.C. 4928.66(A)(2)(c).
Accordingly, Applicants respeetfully request that the Commission make a

similar finding.




The Agreement and Exemption

Pursuant to O.A.C. 4901:1-39-05(G), the Application must (1) address

coordination requirements botween the Company and the Customer with :

regard to voluntary reductions in load by the Customenr, which are not part of

an electric utility program, including specific communication procedures and

intervals (not applicable); ((2) grant the Company and Commission Sfaff

permission and access to the Customer’s site for purposes of measuring and
verifying EE&PDR results;’ (3) identify all consequences for noncompliance
by the Customer with any of the terms of the Agreement;” (4) include a copy
of the Agreement;’ and (5) describe the methodologies, protocols, and
practices used or proposed to be used in measuring and verifying program
results, and identify and explain all deviations from any program
measurement and verification guidelines published by the Conmmission.”

The Agreement includes a provision that, upon Commission approval of this
Joint Application, the Company will exempt the Customer fiom paying the
DSE2 charge of the Company's Rider DSE at approved customer sites
identified in Exhibit A of the Agreement, provided that the Commission

approves such exenﬁ;tion {lwough this Application.

Should the Commission approve this Application, the Customer’s exemplion

! Included in Bxhibit 1 aty 1{d).
2 Included in Bxhibit 1 at § 3(e)-(f).

3 Gee Exhibit 1,
4 See Exhibit 3.
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shall begin on the date thal the Applicalion is approved and continue for

period set forth in Bxhibif 2, or until the exemption ferminates pursuant to the

terms of the Agreement,

As required by O.A.C. 4901:1-39-08, the Agreement also includes a provision

that requires the Customer, if the exemption is approved, to submit an annual

report on a calendar year basis that includes, at a mininum, the following;

a)

b)

¢)

d)

g)

h)

A demonstration that the energy savings and peak-demand
reductions associated with the Customer Bnergy Projects meet
the total vesource cosl test or that the Company’s avoided cost
exceeds the cost to the Company for the mercantile customer’s
program;

A statement distinguishing programs implemented before and
after January 1 of the current ycar;

A quantification of the energy savings or peak-demand
reductions for programs initiated prior (o 2009 in the baseline
period;

A rccognition that the Company’s baselines have been
increased by the amount of mercaniile customer energy savings
and demand reductions;

A listing and description of the Customer Bnergy Projects that
have been implemented, which provides the detail required by
the Rules;

An accounting of expenditures made by the mercantils
customer for each program and ils component energy savings
and peak-demand reduction attributes;

A timeline showing when each Customer Energy Project went
into effect and when the energy savings and peak-demand

reductions occurred;

Any other information reasonably necessary for the Company
to (i) verify Customer’s contimied cligibility for exemption
from paying Rider charges; and (ii) report in the Company’s
ammual status report {o the Commission the BE&PDR results
related to each Customer Energy Project.
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12.

13.

14,

15.

The Customer's decision to commil its Customer Energy Projects to the
Company for inclusion in the Company’s Energy Bfficiency & Peak Demand |
Reduction Program Portfolio Plan (“Company Plan”) has been encouraged by :
the possibility that the Commission will excuse the Customer from paying the
DSE2 chargs of Rider DSE,
The Company believes that, based on the information provided by the
Customer, the energy efficiency or peak-demand reduction savings are
significant enough (o result in.a one-year or greater payback,
The Company’s avoided cost'_cxcéeds the cost to the Company for the -
Customer Energy Projects.

The following Customer Bnergy Projects involve the early retirement of fully
functioning equipment, which is not yet fully depreciated: Replace light

fixtures in the New Mill Building, November 15, 2007, 564,284 kWH, 64 kW.

Applicants believe ;lmt the atlached Agreement addresses all relevant issues
related (o a metcantile customer’s commitment of customer-sited energy
efficiency projects and, accordingly, the Applicants respectfully ask that the
Commission approve said Agreement, including without limitation, the
provision that exempts Customor from paying cerlain charges under Rider

DSE consistent with this Application,




WHEREFORE, having fully complied with R.C, 4928.66 aund the related rules and regulations

set forth in Chapter 4901-1-39 of the O.A.C., Applicants respectfully request that the .

Commission; | |
a.  Approve the Agrecemont atfachcd to this Application as Exhibit 1;

b. Approve the commitment of the Customer Energy Projects included in Exhibit
A to the Agreement for integration into the Company Plan;

¢, Authorize the Company 1o exempt Customer from paying the DSE2 charge in
the Company’s Rider DSE consistent with this Application, effective for the
Customer’s first billing cycle after the date on which the Commission issues
its Opinion and Order in this matter and continuing for period set forth in
Exhibit 2, or as long as the Customer meets the requirements set forth in the
Agreement and Rider DSE; and

d. Any other relief that the Commission deetns appropriate.

Respectfully submitted, Respectfully submitted,
%
C.W. Bppersal / , James ¥, Lang (0059668)
Kraft Foods Global Inc. Kevin P, Shannon (0084095)
2221 Front St. CALFEE, HALTER & GRISWOLD LLP
Toledo, OH 43605 ‘ 1400 KeyBank Center
419-697-6601 : 800 Superior Ave,
419-691-8174 (fax) Cleveland, OH 44114
William.Bpperson@Kuafl.com (216) 622-8200

(216) 241-0816 (fax)
ilang@calfee.com
kshanmon@dcalfec.com

Attorneys for 7 A Z/@{p (( ,m/'scm CCMM
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Exhibit 1

Mercantile Customer Project Commitment Agreement

THIS MERCANTILE CUSTOMER PROJECT COMMITMENT AGREEMENT (“Agrcoment”) is
made and entered into by and between The Toledo Edison Company, its suecessors and assigns (herelnnfler
called the “Company”) and Kraft Foods Global In,, ifs permitted successors and assigns (horelnafter called
the “"Customer™) (collectively the “Pavties” or individually the “Party”) and is effective on the date last
execnted by the Partivs as indicated bolow,

WITNESSETEH

WIIEREAS, the Company is an clectric distribution utility and electric light company, as both of these
terms are defined in R.C. § 4928.01(A); and

YWHEREAS, Customer believes thal It is a mercantile customor, as that term is defined in R.C, §
4928.01(A)(19), doing business within the Company’s certified service territory; and

WHEREAS, R.C, § 4928.66 (the “Statute”) requires the Company to meet certain energy efficiency and
peak demand reduction (“EE&PDR”) benchmarks; atid

WHEREAS, when complying with certain EE&PDR benchinarks the Company may include the effects of
mereantile customer-siled BRE&PDR projects; and

WIIEREAS, Customer has certain customer-sited domand reductlon, demand response, or eneigy
efficiency project(s) as set forth in attached Bxhibit A (the “Customer Brergy Project(s)”) that it desires to
commit (o the Company for integration into the Company's Energy Bfficlency & Peak Demand Reduction
Program Portfolio Plan (“Company Plan”) that the Company will implement in order to comply with the
Statute; and

WHEREAS, the Custonter, pursnant to and consistent with the Statute, desives to pursue exemption from
paying charges included in the Company’s then cuirent cosl yecovery mechanisim (hereinafter, “Rider
DSE”) as approved by the Public Utilitics Commission of Ohio (“Commission”) for recovery of the cosis
associated with the Company Plan; and

WHEREAS, Customer has consented to providing the Company with an abnual report on the encrgy
savings and/or peak-demand reductions achieved by the Customor Energy Project(s); and

WHEREAS, Customer’s decision to commit its Customet Energy Project(s) to the Company for inclusion
in the Company Plan has been reasonably encouraged by the possibility of an exemption from the DSE2
charge of Rider DSLE.

NOW THEREFORE, in considerntion of the mutual promises set forth herein, and for other good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties, intending .
to be legally bownd, do horeby agree as follows:

1. Customer Energy Projects, Customer horeby commits to the Company and Corpany nceepts
for integration into the Compnny Plan the Customer Energy Project(s) set forth on attached
Exhibit A, Said commitment shall be for the life of the Customer Bieigy Projeci(s). Company
will incorporate said project(s) into the Company Plax to the extont that such projects qualify, In
so committing, Customer acknowledges that the information provided to the Company about the
Customer Energy Project(s) is true and accurate to the best of its knowledge.

8, By committing the Customer Energy Project(s) to the Company, Customer acknowledges
and agrees that the Company shall control the use of the kWh and/or kW recluctions
resulting from sgid projects for purposes of complying with the Statute, It is exprossly
agreed (hat Customer iy use any and all energy related and other atiributes crented from
the Customer Bnergy Project(s) lo the extent peritied by state or federal laws or
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regulations, provided, and to the exlent, that such uses by Customer do not conflict with
said compliance by the Company,

b. Any future Customer Energy Project(s) committed by Customer shall be subject to a
separate application and, upon approval by the Commission, said projects shall become
part of this Agreenent.

¢.  Customer will provido Company or Company's ageni(s) with reasonable assistance in the
preparation of a joint application for approval of this Agreement (“Joint Application”)
that will be filed with the Conmmission,

d. Upon wrltten request and reasonable advance notice, Customer will grant employses or
authorized agents of cither the Company or the Commission reasonable, pre-arranged
acuess to the Customer Bnergy Project(s) for purposes of measuring and verifying enorgy
savings and/or peak demand redunctions resulting from the Customer Energy Projeci(s). It
is expressly agreed that consultants of either the Company or the Commission are their
respective authorized ngents.

2. Joint Application to the Conmmission. The Parties will submit the Joint Application secking the
Commission’s approval of this Agrcement and the commitment of the Customer Eneigy Projeci(s)
for inclusion in the Company Plan, and ils defermination that the Customer qualifies for
exemption from paying the DSE2 charge of Rider DSE,

a, The Joint Application shall include all information required by the Commission’s Rules
(the “Rules™) to approve the commitment of the Customer Bnergy Projeci(s) for
integration into the Company Plan, and shall:

i, Addross coordination vequirements between the electric wiility and the
mereantile, customer with regmd to voluntary reductions in load by the
mercantile customer, which ave not part of an electric ufility programy;

ii. Grant perinission o the electvic utility and staff to measure and vorify
energy savings and/or peak-demand reductions resuliing from the Customer
Energy Project(s);

ifi. Identify all consequences of noncompliance by the Customer with the terms
of this Agreoiment;

iv. Include a copy of this Agreoment and any requivement that the elechic
utiity will treat the customer’s information as confidential and not disclose
such information without an appropriste protective oxder; and

v. luclude n description of all methodologies, protocols, and practices used or
proposed to be used in measuring and verifying the savings resuliing from
the Customer Energy Projects, and idontify and explain all devintions from
any program measurement and vorification guidelines (hat may be
published by the Commission,

3, Customer Exemption and Amuual Report. Upon Commission approval of the Jeint
. Application, the Company will exempt Customer from paying any Rider DSE charges consistent
with any Conunission directives as set forth in the Commission's Rinding and Order approving the
Joint Application. Such oxempt status shafl apply to those accounts identified by Customer that
perinin to those Cuslomer sites with ong or move Customer Energy Project(s) approved for
integration info the Company Plan by the Connnission in the Joint Application.

n.  Por purposes of (his Agreemont, a “site” shall be a single location with one or more
facilities. As examples only, a site includes an industrial plani, 8 hospital complex or a
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university located on one or more parcels of land, provided that said parccls are
contiguous.

For purposes of this Agreement, an “zccount” shall be as defined by the Company
through its normal business practices. Any account identified by Customer shall be
oligible for exemption, provided that said account pertains to a specific site with at least
ono Customor Bnorgy Project that qualifies Customer for exemption from paying Rider
DSE chargos.

Any new accounts created at  site on which there is alveady an approved Customer
Buergy Project shall, at the option of the Customer, be inchided within the exemption
granted under sold projeet, and shall be included for pwrposes of caleulating future
eligibility for exemption under the project. Any such eloction shall become offective in
the first billing cycle afier March 15" following identification of said account in the
annual veport required undor Section 3(d)(iii) below.

Customer acknowledges and agreos that if it desires to pursue such exempt status, as
evidenced in the Joint Application, Customer is obligated to provide to the Company an
annual report on (he onergy savings and peak-demand reductions achieved by the
Customer Energy Projeci(s) on o calendar year basis, Company shall provide Customer
with such information as it wmay require, that is in Company's possession, for the
purposes of preparing such report, Company shall provide a template for Customer to
use in preparing the annual roporl and shall make available a designated Company
representative to answer guestions, '

i, Said report shall be submitted mnually on or bofore Janunry 31 of each year
afler Commission approval of {he Joint Application.

ii. Said report shall-provide all information required under the Rules, and where the
requirements of the Rules conflict with a requiremont under this Agreement or
the Joint Application, the requirements of the Rules shall control.

fii, Snid ‘report shall, at & minimum, include the following infortation for cach
Customer Buergy Projeet that has beon approved by the Commission:

., A dentonstration that the energy savings and peak-demand reductions
associated with the Customor Energy Project(s) meet the tofal resource
cost lest or that the Company’s avoided cost exceeds the cost lo the
Company for the Cuslomer’s program;

o

2. A stotoment distingnishing programs implemented befors and after
Jamuary 1 of the current year;

3. A quantification of the energy savings or peak-demand reduetions for
programs Initiated prior to 2009 in the baseline period;

4. A rccognition that the Company's basclines have been inereased by the
amount of mercantile customer energy savings and demand reductions;

5. A listing and description of the Customer Energy Projects that have
beon implemented, which provides the detail required by the Rules;

6. An necounting of expenditures made by the mercantile customer for
onch program and its component onergy savings and peak-demand
reduction attributes; and




7. A timeline showing when cach Customer Energy Project went into
offect mud when (he encrgy sovings and peak-demand reductions
occurred.

8. Any othor information reasonably nccessary for the Company to (i)
verify Customer’s continued eligibility for exemption fiom paying
Rider charges; and (if) veport in the Company’s annual status veport to
the Commission the BE&PDR results related to each Cusiomer Bnergy
Project.

¢.  Customer's Exempiion shall automatically terminate:
i. Upon order of the Commission or pursuant to any Commission sule;

ii, If Customer fails to comply with the terms and conditions sot forth in the
Company’s then curient Rider DSE, or its equivalent, as amended from lime to
time by the Cownnission, within 1 reasonable period of time afler receipt of
writlen notice of such non-compliance;

fii. Ifitis discovored that Customer knowingly falsified any documents provided to
the Company or the Commission in connection with this Agrecment or the Joint
Application, In such an instance, Company reserves the right to recover any
exompled rider charges from the date of approval of the Joint Application
{lrough the date said exemption is teruinated; or

iv, 1F Customer fuils to submit the aunval report vequired in (d) above, In such an
instance, Company reserves the right to recover any exempled rlder charges
from the date. of approval of the Joint Application through the date said
exemption is terminaied, 1t is exprossly agrced that this provision shall not
apply should sald report contain errors, provided (hat the submission of said
report is made in good faith. It is Rirther agreed that the Company will provide
writton notlce of the date on which snid report is due at least thitty (30) days
prior thereto,

f.  Company reserves the right to recover from Customer any Rider DSE charges incurred
by Custorner afier the date Customer’s exomption (erininates,

4. Termination of Agreement. This Agreement shall automatically terminae:
a.  Ifthe Commission fails to approve this Agreement through the Joint Application;
b, TUpon order of the Commission; or
¢, Atthe end of the life of the last Customer Buergy Project subjeet to this Agreement,

Customer shall also have an option fo terminate this Agreement should the Commission not
approve the Customer's Bxemplion, provided that Customer provides the Company with written
notico of such termination within fifteen (15) days of the Commission’s ruling.

5. Confidentiality, Bach Party shall hold in confidence and not release or disclose to any person any
document or information farnished by the other Party in connection with this Agreement that is
designated as confidentinl and proprietary (“Confidentinl Information”), unless: (i) compelled to
disclose such docwment or information by judicial, regulatory or administrative process or other
provisions of [aw; (ii) such document or information is gonerally available to tho public; or (i)
such document or information was available to the recoiving Party on a non-confidontial basis at
the time of disclosure.
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6.

7,

2. Notwithstunding the above, a Parly may disclose to ifs employees, directors, attorneys,
consultants and agonts all documents and information furnished by the other Party in
conneotion with this Agreement, provided that such employees, dircctors, atlornoys,
consultants and agents have beon advised of the confidential nature of this information
“and through such disclosure are deemed te be bound by the terms set forth herein,

b, A Party receiving such Confidontial Information shall protect it with the same standard of
care as Its own confidentinl or propristary Information,

c. A Party receiving notice or othorwise conchuding that Confidential Information furnished
by the other Party in connection with {his Agreemont is being sought under any provision
of law, to the extont §t is permitied to do so under any applicable law, shall endeavor to;
(i) prompily notify the othor Party; and (if) use reasonable offorts In cooperntion with the
other Parly to seek confidential trentment of such Confidontial Information, including
without limitation, the filing of such information under a valid protective order,

d. By exceuting this Agreoment, Customer horeby acknowledges and agrees that Company
may disclose (o the Commission or its Staff any and all Customer information, including
Confidential Information, related to n Customer Bnorgy Project, provided that Company
uses reasonable efforts to scok confidentinl treatment of the same,

Notices. Unless otherwise stated horein, all nofices, demands or requesis required or permitted
under this Agreement must be In wiiting und must be delivered or sent by overnight express mail,
courier service, cleotronic mail or facsimile transmission addrossed as follows:

If to the Company: 11 to the Customer:

Pirs{Bnergy Service Company Kraft Foods Global Inc,
76 South Main Street 2221 Front Street

Akron, OH 44308 Toledo, Ohio 43605
Attn: Victoria Nofziger Attn: Richord Leggett
Telephone: 330-384-4684 Telephone: 419-697-6619
Pax: 330-761-4281 Fax: 419-691-8174

Email: ynmofziger@firstenergycorp.com Bnmil; Richard.Leggett@Krafl.com

or to such other person at such other address ns a Party may designate by like notice to the cther
Party, Notice received after the close of the business day will be deemed received on the next
business day; provided that notice by facsimilo fransmission will be desmed to have been received
by the recipient if the recipient confirms receipt telephonically or in wriling.

Anthority {o Acl. The Padies represent and warrant that they are represented by counsel in
comnection with this Agreement, huve been fully advised in connection with the oxecution {hereof,
have taken all legal and corporale slops necessary to enfer into this Agreement, and that the
undersigned has the authority to enfor intd this Agreement, to bind the Parties to all provisions
herein and to take the actions required to be performed in fulfillment of the undextakings contained
herein,

Non-Walver.  The delay or failure of either party to assert or enforce in any insiance strict
pesformance of any of the tenns of this Agreermont or to exercise any rights hercunder conforred,
shall nof be construed as a waiver or relingnishment to any extent of its rights to assert or rely
wpon such terms or rights at any fater time or on sty future occasion.

Entire Agreement. This Agreement, along with related exhibits, and the Compmy’s Rider DSB,
or its equivalent, as amended from time to time by the Commission, contains the Pailies’ entire
understanding with respect to the matters nddvessed herein and there are no verbal or collateral
representations, undertakings, or agreements not expressly set forth herein, No change in, addition
to, or waiver of the terms of this Agreement shall be binding upon any of the Parlies unless the
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same is sel forth in writing and signed by un authorized representative of cach of the Parties, In
the event of any conflict betweon Rider DSE or its equivalent and this doownent, the latter shall
prevail,

Assignment, Customer may not assign any of its rights or obligations under this Agreement
without obfaining the prior writton consont of the Company, which consent will not be
unreasonably withheld, No assignment of this Agreemont will velleve the assigning Party of any
of its obligations under this Agreoment until such obligations have been asswmed by the assignes
and all necessaty consents have been obtained,

10

-

Severablity, If any portion of fhis Agreoment is held invalid, the Partics agree that such
invalidity shall not affect the validity of the remaining portions of this Agreement, and the Parlies
farther ngree to substitute for the {nvalld portion a valid provision that most closely approximates
the economic effect and intont of the invalid provision,

12, Governing Law, This Agrecment shall be governed by the laws and regulations of the State of

Ohio, without yepard to its conflict of Iaw provisions.

Excentlon and Comnterpards, This Agreement may be executed in multiple counterparts, which
taken togother shall constitute an original without the necessity of all parties signing the same page
or the smvie documents, and may be sxcented by signatures to clectronically or tclephonically
{ransmitted counterparts in Yo of ariginal printed or photocopied docwments, Signatures
transmitted by facsimile shall be considered original signatures,

13

IN WITNESS WHEREOF, the Partios herelo have caused this Agreement to be executed by their duly
nuthorized officers or representativos as of the day and yeor sei forth below,

Kraft Toods Global Inc, ' The Toledo Edison Comipany
(Custowmer)

By, it ; —/l/

Title: _Plant Managey

Date: _ March 29, 2010

{C30482: }03.15.10
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This foregoing document was electronically filed with the Public Utilities

Commission of Ohio Docketing Information System on

6/1/2010 1:12:27 PM

Case No(s). 10-2121-EL-EEC

Summary: Application of The Toledo Edison Company and Kraft Foods Global Inc. for
Approval of a Special Arrangement Agreement with a Mercantile Customer electronically filed
by Mr. Kevin P. Shannon on behalf of The Toledo Edison Company



