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CONSTELLATION ENERGY COMMODITIES GROUP, INC. 

Now come Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, 

Inc. (jointly "Constellation"), and pursuant to the procedural schedule established by the Attomey 

Examiners submit their trial brief in the above styled docket. Constellation appears as a full party 

of record in this proceeding by virtue of the Entry of March 24, 2010 which granted intervention 

to all parties of record in the FirstEnergy Market Rate Option proceeding Case No. 09-906-EL-

SSO ("MRO").* In addition, Constellation NewEnergy, Inc. and Constellation Energy 

Commodities Group, Inc. are signatory parties to the Stipulation submitted on March 23, 2010 

and which serves as the basis for the application for a second Electric Security Plan ("ESP"). In 

the interests of judicial economy, the Attomey Examiners by Entry dated April 6, 2010 took 

judicial notice of the testimony and evidence in the MRO proceeding. 

The application for a Market Rate Option in Case No. 09-906-EL-SSO basically was built 

upon the successful wholesale electric supply auction conducted as part of Cleveland Electric 

' This included admission Pro Hac Vice for Cynthia Fonner Brady, Senior Counsel for Constellation to participate 
as coimsel in this proceeding. 
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lUuminating, Ohio Edison, and Toledo Edison's ("FirstEnergy") first ESP auction procurement 

plan approved in Case No. 08-935-EL-SSO. The MRO application incorporated most of the 

provisions of the Case 08-935-EL-SSO Master Supply Agreement, maintained the full 

requirements nature of the auction, used the descending clock auction mechanism and kept the 

slice of the system allocation method for pairing the standard service load with the winning 

suppliers' energy. Constellation was an active participant m the 08-935-EL-SSO proceeding and 

Constellation Energy Conmiodities Group was a winning supplier in the May 2009 auction. 

Constellation Suggested Revisions To The Auction 

When FirstEnergy filed for its MRO in Case No. 09-906-EL-SSO, Constellation 

intervened and called its Vice President of Energy Policy, David I. Fein, to testify as a witness. 

Mr. Fein testified as to the strengths of the May 2009 auction and the components of that auction 

that should be maintained. He also provided a number of revisions that would improve both the 

wholesale auction and the ongoing retail market in FirstEnergy's service area. One of Mr. 

Fein's proposals to make a more robust wholesale market was to institute changes to the credit 

requirements for potential suppliers which were consistent v^th the credit requnements adopted 

in the Commonwealth of Pennsylvania for several utilities.^ Certain of those changes to the 

credit requirements have been adopted as part of the Stipulation (See Addendum C revising 

Section 6.6 of the Master Supply Agreement). 

Mr. Fein also proposed two changes to ensure the continued growth of the competitive 

retail market. He proposed making Rider GCR, which exists today as a non bypassable rider, 

fully bypassable for customers who shop. Rider GCR is designed to tme up generation costs and 

pay for the auction and as such is a competitive service pursuant to Section 4928.03, Revised 

^ Constellation ExhibitNo. 1 Case No. 09-906-EL-SSO. 
Md.at20. 



Code. The Stipulation in Section A-7 makes Rider GCR bypassable subject to a recall provision 

should the decline in use of the standard service pose a threat to collection of the GCR costs. 

Finally, Mr. Fein suggested that important retail customer data which is not routinely made 

available by FirstEnergy to Competitive Retail Electric Service providers (CRES) today be 

supplied in a usable electronic fonnat. The Stipulation at G provides for the requested 

information which Mr. Fein believes will lower the cost and improve the ability of CRES to serve 

customers. 

Constellation believes that the combination of incorporating the basic stmcture of the 

auction from Case No. 08-935-EL-SSO plus the refinements in the 09-906-EL-SSO application 

as amended by the Stipulation constitutes a procurement plan that serves the public well, carries 

out the State's energy policy as expressed in Section 4928.02, Revised Code and does not violate 

any Commission mle or regulatory policy. Thus, Constellation supports approval of the 

Stipulation as filed. 

Full Requirements 

The Ohio Consumers' Counsel (OCC) vsdtness Wilson Gonzales testified that none of the 

competitive bid procedure design modifications suggested by the OCC in Case No. 09-906-EL-

SSO were adopted by the Commission"* and thus "I therefore recommend that the intermediate-

term and long-term CBP design embedded in Section Â  of the Stipulation be modified to 

incorporate the OCC's recommendations".̂  In Case No. 09-906-EL-SSO, the OCC sponsored 

the testimony of Mr. William Steinhurst, an outside consultant. Mr. Steinhurst, on pages 10-15 

of his direct testimony, proposed that the Commission require FirstEnergy to split some portion 

" OCC Exhibit No. 2 Direct Prepared Testimony of Wilson Gonzales Case No. 10-388-EL-SSO. 
^ The Stipulation is divided into sections by topic. Section A of the Stipulation addresses generation issues in 
general and the proposed auction in particular. 
T)CC Exhibit No. 2 Direct Prepared Testimony of Wilson Gonzales Case No. 10-388-EL-SSO at p. 45. 



of the energy requirements of the standard service customers and supply that portion usmg a 

portfolio management and/or long-term power contracting approach.' Neither Mr. Steinhurst in 

his testimony in the 09-906-EL-SSO case, nor Mr. Wilson in his testimony in the 10-388-EL-

SSO case, provided details of how such a managed portfolio program with long term contracts 

would be administered. Mr. Steinhurst gives "general observations" of how such plans may 

work including obtaining consultants who in turn will design procurement plans and then 

admmister a request for proposals to suppliers to implement the plans. 

Since no detailed managed portfolio program has been presented, a critical review of the 

merits and detriments of such a portfolio management program cannot be provided. In general 

terms, though, hiring consultants to design a portfolio plan and then holding bids on specific 

purchases seems a very time consuming and bureaucratic method to duplicate what the market 

already provides. 

In sharp contrast, the proposed full requirements auction proposed in these proceedings is 

fully presented for Commission approval. As noted above, the Commission has direct experience 

with the full requirements approach as that method was used to procure the standard service 

energy for the first Electric Security Plan. Further, Mr. Fein in his testimony lists other states 

that use the full requirements auction approach, providing additional evidence that the full 

requirement auction is a tried and tme method of standard service energy procurement.̂  

There are several advantages to using the full requirements auction versus a managed 

portfolio or, as Mr. Steinhurst suggests, some combination of auction and managed portfolio. 

First, in a full requirements auction the bid vanning suppliers have the responsibility for portfolio 

management. Unlike a consultant designing a procurement strategy who bears no pecimiary 

"̂  OCC Exhibit No. 3 Direct Prepared Testimony of William Steinhurst Case No. 09-906-EL-SSO. 
* OCC Exhibit No. 3 Direct Prepared Testimony of William Steinhurst p. 12 Case No. 09-906-EL-SSO. 
^ Constellation Exhibit No. 1 Direct Prepared Testimony of David I. Fein p. 11. 



responsibility for the results of its plan, a bid wdnning supplier is responsible for supplying the 

generation at the bid price. To do this, bid winning suppliers generally have full staffs of trained 

experts who watch the market and manage generation assets. 

Second, the bid winning suppliers have the advantage of working on a scale that is larger 

than a single utility service area or in this case, arguably three local utility service areas. As 

professionals in the business of energy supply, wholesale suppliers are able to draw from their 

substantial experience throughout PJM, MISO, and in other jurisdictions to develop proprietary 

models of customer behavior and switching patterns, to refine these models, and to better analyze 

the local data provided by FirstEnergy. These wholesale suppliers will pass on the efficiencies 

they achieve due to their sophisticated risk management skills and experience in the form of more 

competitive bids for full requirements products. 

In sum, the managed portfolio approach proposed by OCC means the Commission will be 

conducting hearings and using staff resources to evaluate the specifics of a procurement plan to 

assess whether the portfolio manager is buying the "right" products, in the "right" amounts, and 

at the "right" times. The Commission will no doubt be blamed if the approved products selected 

tum out to be above market and receive faint praise if the plan achieves market prices. A more 

logical approach to assuring market prices is to have a competitive auction and then assure that 

there are no barriers to the retail market. This ensures that the retail customer will always have 

access to market priced generation. 

Even the OCC acknowledged that a full requirements auction can be a successful method 

of procuring standard service energy, having specifically found that the auction on which the 

current ESP proposal is based to be a success. 



Q. All right. Now did OCC regard the competitive bidding process 
results associated with the current ESP for the FirstEnergy 
electric distribution utilities to have been successful? 

A. I believe OCC and the general press was that it tested the 
market and the market bore positive results, yes. 

Q. In fact, the Office of the Consumers' Counsel issued a press 
release after the competitive bidding process results were 
announced claiming that the auction process was successful; 
isn't that correct? 

A. Yes, it was especially when compared to the prior company 
ESP offering. ̂ *̂  

Long-term Contracts for S-RECs 

There is one other issue that arose in the proceeding on which Constellation offers 

comments. The Ohio Environmental Council witness Carrie Cullen Hitt testified that the 

Commission should require FfrstEnergy to enter into long term supply contracts for Solar 

Renewable Energy Credits (S-RECs).̂ * Ms. Cullen Hitt was asked by Attomey Examiner Bojko 

whether CRES also had an S-RECs requirement. She indicated that the CRES did, but that 

unlike the utilities they did not have the ability to subsequentiy pass on costs to their customers. 

Rather, CRES have to build the cost of their S-RECs into their sales price. Ms. Cullen Hitt is 

correct in both observations. 

While Constellation takes no position on how FirstEnergy procures its S-RECs, it is 

important that so long as CRES have the responsibility to meet the same requirement for 

renewable energy credits and renewable solar credits that customers of CRES not be asked to 

pay for other customers' renewable energy. Thus, all REC and S-REC payments should be and 

remain bypassable. 

^̂  ESP TR. 936 April 24, 2010. 
'̂ Ohio Environmental Council Exhibit No. 1 Direct Prepared Testimony of Carrie Hitt. 

^̂  ESP TR. 555- 558 April 21.2010. 
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