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INTRODUCTION

On December 15, 2009, Ohio Edison Company (“Ohisdd), the Cleveland
Electric llluminating Company (“CEI”), and the Tole Edison Company (“Toledo
Edison”) (collectively “FirstEnergy” or “Companiexsfiled an application

(“Application”) to request approval of their Energfficiency and Peak Demand



Reduction Program Portfolio Plans (“Portfolioshetr initial Statutory Benchmark
Report, and a Cost Recovery Mechanism that woldvatirstEnergy to charge
customers for program costs. Initial briefs weledfon March 29, 2010.

Throughout the hearing process FirstEnergy hastaiagd a shroud of mystery
regarding the money that was spent on the inittah@act Fluorescent Light (“CFL”")
bulb program (that resulted in the warehousing.@5 3nillion light bulbs after the public
outcry about FirstEnergy’s program). FirstEnertates in its post-hearing Initial Brief
that it incurred $9,113,856 to implement the ini@&L Program during the September
through November 4, 2009 period (“Original CFL Paig”)." FirstEnergy also states
that the Commission’s initial approval to startideding the bulbs has the effect of
“deeming” any expenditure as reasongblResidential consumers have a right to know
how the money was spent and FirstEnergy has ftleld more than submit superficial
“one-line item” statements into the record. Ther@ussion should protect residential
consumers by denying FirstEnergy’s efforts to atllaoney from residential consumers
without appropriate documentation.

FirstEnergy has never been able to explain theslbasthe proposed shared
savings mechanism. This mechanism contains notireeafonsumer protection provisions
that other utility company proposals, from whicke firercentage amount of FirstEnergy’s
proposal was obtained, employ as governing prowsstbat act as consumer protections.
This mechanism should not be approved by the CosiomsIn the alternative, the

mechanism must be significantly modified prior 9®0O approval.

! FirstEnergy Initial Brief at 20.
7d..



The contents of this OCEAPost-Hearing Reply Brief are additional to, andlino
substitution of, the contents of the Post-Hearmgadl Brief filed by the undersigned

parties.

Il. ARGUMENT

A. FirstEnergy Failed to Adequately Support the Reaonableness
of its Request for Commission Approval to Collectrom
Customers One Million Four Hundred Thirty-Two Thousand
Dollars in Questionable Costs.

Overall, FirstEnergy seeks to collect $9,113,888fresidential and small
business customers for costs incurred to implernenoriginal CFL Prograrh.
FirstEnergy states that the $9,113,856 are thebctists incurred by the Companies
from September 23, 2009 through November 4, 2099aa of the initial CFL program
that was designed to “rapidly distribute CFL buibsesidential and small-business
customers in the fourth quarter of 2009>.The Companies assert a right to the
collection of this money from customers based upenCompanies’ testimony, and
allegedly because FirstEnergy ltaste blancheauthority to collect any costs incurred
for the CFL program up to $13,125,000 “pursuard t@lid [Original CFL Program]
Commission order®

However, as discussed in detail below, FirstEnéaggd to support with
documentation $1,432,000 of the $9,113,856 thaCihapanies assert were the

“reasonable” costs incurred by the Companies. W\ithheasonable support and

% The undersigned members of OCEA include the Officéne Ohio Consumers’ Counsel, Citizen Power,
Citizens Coalition and the Natural Resources Defe@suncil.

* FirstEnergy Initial Brief at 20.
°1d. at 19.
®1d. at 20.



documentation of such a significant amount of mofégtEnergy’s request to collect
these funds from residential customers should beade
The Companies allege in their initial pre-hearimgtthat all costs associated
with the original CFL program are “deemed” reasd@AbThis includes costs challenged
by the undersigned OCEA members in our Initial Résaring Brief as lacking enough
evidence to support a “reasonableness” determimafio addition, FirstEnergy states
that Mr. Toth’s rebuttal testimony addresses tlasoaableness of the original CFL costs
that are challenged. But Mr. Toth’s testimony #melevidence presented at hearing
failed to provide adequate support to establisfahewing single-line item costs that
the Companies seek collection for:
1. $630,000 for “Personnel Services” associated vii¢ghQriginal
CFL program;
2. $225,000 for the “Management Services” that weceaiired by the
Companies associated with the Original CFL program;
3. $225,000, the miscalculated amount of money paicfeLs for
residential customers;
4, $73,000, the miscalculated amount of money paidCfels for
small business customers; and
5. $279,000 of unverified and superficially documernitagbice for
newspaper and radio advertisement costs.
FirstEnergy’s request to collect millions of doldrom consumers should include a

reasonable opportunity for all parties to review slubstance of the request. FirstEnergy

1d.



failed to meet is burden of proof and provide asoe@ble level of documentation for
areas mentioned above. FirstEnergy’s failure twiple a reasonable amount of support
for over $1.4 million dollars in costs it seeksctilect from consumers has obstructed
OCEA'’s ability to investigate this Application adéstroys any level of transparency that
has come to be expected in a hearing process.
1. The Companies’ position that any costs incurreds part

of the Original CFL Program Design are reasonables

not supported by the record in this case or the lavand

is not a basis for collecting the costs from custoens.

FirstEnergy states that if the 3,750,000 CFL bwbse distributed to consumers
starting in September 2009 as initially proposeéaridinal CFL Program”) the estimated
cost -- including all administrative and prograrnosts -- was $3.50 per bulb or
$13,125,000. FirstEnergy now has identified the cost for taalesigned program that
was ordered by the Commission on November 4, 206%-designed Program”) at
$3.51 per CFL bulb or $13,163,448 FirstEnergy witness Greg Toth stated that
FirstEnergy’s primary goal with the re-designed Gifbgrams was simply to maintain
the same level of costs as the initial design.FirstEnergy seeks to collect, through the
DSEZ2 rider, these alleged incurred CFL programscfsstn consumers as part of the
initial set of portfolio charge¥

As discussed in the sections below, FirstEnerggrésthat costs allegedly

incurred for distribution of the CFLs are reasoeabl collect from customers. However,

81d. at 19.

° Entry on Rehearing at 3 (November 4, 2009) (“ORED, that FirstEnergy file a revised CFL Program
with the Commission by November 30, 2009.".

1% FirstEnergy Initial Brief at 20.
M Tr, Vol. 4 at 606 (Toth) (March 8, 2010).
2 FirstEnergy Initial Brief at 18.



these alleged costs cannot be established as eddsamthout sufficient documentation.
The Companies assertion that the incurred costseasmnable simply because they fall
in line with the initial estimates is not enouglnly the costs that can be sufficiently
documented can be collected from customers.

The Company’s assertion that the incurred costseasonable simply because
they fall in line with the initial estimates is aonflict with controlling precedent.
Applying the standards set forth@leveland v. Pub. Util. Comn(i1980), 63 Ohio St. 2d
62, 406 N.E. 2d 1370, the PUCO declared that, ‘ofjrse, the reasonableness of the
total advertising program costs is not the appleabandard espoused by the Ohio
Supreme Court and followed by this Commissibh.The Commission excluded the
collection of specific advertising costs where thenpany failed to support those costs
on a specific basis. The company only provided@&we to demonstrate that the overall
“total advertising program” was reasonableThe Commission held that companies
mustdemonstrate a direct, primary benefit to customers in ordereameh cost to be
included in their expensés. The Commission should therefore deny FirstEnargy’
request to immediately start collecting $1,432,00is undocumented allegedly incurred

costs.

131n the Matter of the Application of The Clevelanddgic llluminating Co. for Authority to Amend and
to Increase Certain of its Filed Schedules Fixireged® and Charges for Electric Serviéocket No. 84-
188-EL-AIR, Opinion and Order at 94 (Mar. 7, 1985).

141d. at 94-97.
15See Cleveland v. Pub. Util. Com(h980), 63 Ohio St. 2d 62, 406 N.E. 2d 1370, Syl



a. The Companies’ position that any
“management” costs less than 2.5 percent of the
overall costs are “deemed” reasonable should not
be acceptable, and the costs should not be
collected from customers.

FirstEnergy relies upon the rebuttal testimonyhef EirstEnergy witness Toth to
claim that the CFL program costs that are challdrigeOCC'’s witnesses were
reasonable at the time incurr€d. Mr. Toth claimed the $225,000 that will be ectied
from consumers for “management services” is a nagput cost that incorporates
“substantial reductions” from vendors and rolledyaf the original costs into the
redesigned prograii. Yet, at hearing Mr. Toth conceded the $225,008 mat a
negotiated cost

As addressed in OCC'’s initial brief, Mr. Toth wasable to substantiate the
$225,000 that FirstEnergy seeks to collect frondesgial customers for “management
services” was incurred. Mr. Toth testified thabiingh recent calls with the vendor he
was able to state that the $225,000 figure carrteeh into three components that add
up to $225,000 ($40,750 + $31,250 + $153,d80yhere are no invoices to support these
three figure€® There is no documentation — other than Mr. Totb&imony describing
the telephone call to document these figures.

Furthermore, Mr. Toth testified that further documaion for the alleged
$225,000 was not available nor was it necessargusebe had “deemed” the costs

incurred reasonable.

'8 FirstEnergy Initial Brief at 22.
.

8Tr. Vol. 4 at 634.

91d. at 631- 632.

21d. at 632.



$225,000 for a project from this vendor that waarlye8.5 million
[dollars] was, you know, less than 2.5 percenteftbtal price of
the job for management, so it was well within larel deemed
reasonableReally anything between 2 and 5 percent would be
considered reasonable for a management of a ptbjectize?*
In fact, using Mr. Toth’s logic any bill for managent services that was less than
$425,000 would be acceptable to him without reVi@hus, Witness Toth explained
why no further documentation was necessary to kstaihat these costs were
reasonable. In conclusion, FirstEnergy failedrespnt evidence to support the amount
of money the Companies spent on management seanckeahether it was spent
prudently or reasonably. FirstEnergy failed to destrate a direct, primary benefit to
customers in order for this cost to be includeth&ir expenses as required by the
controlling precedent i€leveland v. Pub. Util. Comn980), 63 Ohio St. 2d 62, 406
N.E. 2d 1370. Therefore, FirstEnergy’s requestaitect the $225,000 from residential
customers should be denied.
b. The Company failed to establish that it
reasonably spent six hundred and thirty
thousand dollars on “personnel” services as part

of the staging of the original CFL roll-out, and
the costs should not be collected from customers.

A single line-item on an invoice is the only docurtaion that FirstEnergy could
produce for the alleged $630,000 in personnel sesvi This information is not proof of
reasonableness nor should FirstEnergy’s “deemeoreable philosophy be acceptable

to the Commission for these costs.

2L |d. at 588 (Emphasis added).
#1d. ($8.5 million multiplied by 5% equals 425,000



FirstEnergy asserts that the reasonableness @68 000 in personnel services
is supported by Mr. Toth’s rebuttal testimony ahe single line-item of an invoic&. No
further information — such as dates, a timeframeven a breakdown of the $630,000
was provided? The cost of the personnel services was not adtieggd number” yet
there is nothing in the record even from the ihi@i&L proposal by the Companies to
identify how (or when) the money would be sp@nMr. Toth stated that the brief
description in his testimony regarding the servipes/ided by the “personnel” and the
Power Direct invoice that was attached to hisnestiy are the only documentation he
could provide to support the alleged $630,000 arhtun

Six hundred and thirty thousand dollars is a lotnainey to simply “deem
reasonable” based on one line of an invoice, dmelbaing record, that provides only a
terse explanation of the expenses (without anyadalinounts). However, that is the
extent of the documentation that FirstEnergy héabéished in the record. Even under
Mr. Toth’s stated method of “deemed reasonabletyasisafor management costs -- that
any costs less that 2.5 percent of the total reeappropriate to deem reasonable --
$630,000 is too much to qualify under this shalloethodology.

Again, FirstEnergy failed to present enough evid@eiocprove that the money for
personnel services was spent prudently, or reaon&bstEnergy failed again to

sufficiently demonstrate a direct, primary bentfitustomers in order for this cost to be

2 FirstEnergy Initial Brief at 21 (March 29, 201@)t{ng Toth Rebuttal testimony at 10-11).
% Tr, Vol. 4 at 659 (Toth) (March 8, 2010).

#1d.

?®1d. at 586 and 615.

" FirstEnergy Ex. 12 at 10 (March 6, 2010). Mr.Ftentifies “personnel” services as potentiallliria
under the management category of costs. As disdwesarlier, Mr. Toth testified that managementises/
are ripe for the “deemed reasonable” level of asialy



included in their expenses as required by the obimiy precedent irfCleveland v. Pub.
Util. Comm.(1980), 63 Ohio St. 2d 62, 406 N.E. 2d 1370. er€fore FirstEnergy’'s
request to collect the alleged $630,000 from regidecustomers should be denied.
C. The Companies failed to establish that it was
reasonable to spend an additional two hundred
ninety-eight thousand dollars on the CFLs bulbs
as part of the staging of the original CFL roll-

out, and the costs should not be collected from
customers.

FirstEnergy’s reliance upon the rebuttal testimohthe Companies’ withess
Gregory Toth to establish that all of the challesh@d-L program costs are reasonable at
the time they were incurred fails to account fa@ itmaccuracies in the Power Direct
invoice addressing CFL costs. In addition, FirstEnergy’s “deemed” reasonable
approach to avoid review of these inconsistencieake Power Direct invoice should not
be acceptable to the Commission for these cosssadéiressed in OCEA'’s initial brief,
the Companies failed to establish in the recordattwiracy — and therefore the
reasonableness -- of $298,000 of the $5,906,28@[tosed to collect from customers for
CFL costs?®

The Companies’ accrual of CFL expenditures was detap by Mid-Octobet®
Yet, the Environmental Law & Policy Center (“ELPC9nvincingly established in its
Initial Brief that the Companies only evidence soping the costs incurred -- six months

earlier -- for CFLs, the Power Direct Invoice, waseliable and supported by

8 FirstEnergy Initial Brief at 20.

2 OCC Ex. 17. (The Company identified $5,996,25CKL costs in the November 24, 2009 e-mail, but
that figure is incorrect according to the Powerebirinvoice.).

%0Tr. Vol. 4 at 674 (Toth) (March 8, 2010).

10



conversations with manufacturers rather then adoalimentatiori® FirstEnergy’s
reliance upon an invoice that contained miscalautatas the only basis for the CFL
costs in this case simply is not proof of reasosiadds. The Companies failed to present
accurate evidence to support how the $5,906,25@atdor CFLs was determined and
whether the money was reasonably spent on CFLanekgioned in OCEA’s initial
brief, the Power Direct invoice states that 1,500,Bulbs were purchased for residential
customers at a price of $3.00 a piece that equa08$,000, not $4,725,000 as identified
on the invoice? The Power Direct invoice also states that 375)@@ bulbs were
purchased for business customers at a rate of $30db that equal $1,125,000, not
$1,181,250 as identified on the invoiteMr. Toth stated that he could not explain why
the figures on the Power Direct invoice did notchdf Therefore $298,000 ($225,000 +
$73,000) of the amount FirstEnergy is seeking tecbfor CFL costs from residential
customers should be denied.
d. The Companies failed to present evidence to

support the prudence and reasonableness of

spending approximately two hundred seventy-

nine thousand dollars on advertising for the

original CFL roll-out, and the costs should not
be collected from customers.

Again, FirstEnergy relies upon the rebuttal testignof the Companies’ witness
Gregory Toth to claim the CFL program costs — idolg advertising costs -- that are

challenged by OCC's witnesses were reasonableaintte incurred® As part of Mr.

S ELPC Initial Brief at 17-19.
%2 FirstEnergy Ex. 12, attachment GMT-1, Power Dilegbice.
33

Id.

% Tr. Vol. 4. at 620 (Toth) (March 8, 2010). (Hink [Power Direct] meant to have $3.15 in as tite ¢
not $3, but I'll have to dig into that a little dze.”).

% FirstEnergy Initial Brief at 22.

11



Toth’s rebuttal testimony he attached two two-pageipts that outlined the advertising
costs for the original CFL prografh. FirstEnergy’s decision to provide documentation
that is so scant of detail regarding the incurr2d%000 in advertising costs making it
impervious to review by other parties is not readx@, nor should FirstEnergy’s
“deemed” reasonable philosophy for these type®stische acceptable to the
Commission.

As addressed in OCEA's initial brief, FirstEnerggststated that $405,140 in pre-
market/pre-advertising costs that it is seekingditect from customers for the Original
CFL Program is a negotiated — and reasonable +efigd FirstEnergy witness stated that
this $405,140 figure includes $279,000 that isrd®ilt of his negotiations from two IMR
invoices that originally totaled approximately ash&800,005” A reduction of costs
from $800,000 to $279,000 is significant but thasanableness of the reduction can only
be determined after reviewing the details behirdatiginal $800,000.

For example, FirstEnergy asserts that an IMR irer@dentifying $510,792 in
costs for a newspaper campaign was part of thénati§800,000 that FirstEnergy
incurred. The invoice identifies a single linemtéor “Cleveland Plain Dealer” for
$177,601. The invoice also identifies anotheglgitine-item of $38,954 for the “Akron
Beacon Journal.” There is no other informatiort thas provided on the invoice or
through testimony regarding the “Cleveland Plairaleg or the “Akron Beacon Journal”

costs. Mr. Toth could not provide any further mf@ation to describe the type, number,

% FirstEnergy Ex. 12, Attachment GMT-1, IMR invoitigig Idea” CFL Give-Away Promotion —
Newspaper Campaign -- $510,792; IMR invoice “Bigdi CFL Give-Away Promotion — Radio Campaign
-- $238,341 (Toth) (March 4, 2010).

371d. at 642 (Toth) (March 8, 2010); see also Finstily Ex. 12, Attachment GMT-1, IMR invoice “Big
Idea” CFL Give-Away Promotion — Newspaper Campaigh510,792; IMR invoice “Big Idea” CFL Give-
Away Promotion — Radio Campaign -- $238,341 (T ¢kqrch 4, 2010).

12



or dates of the newspaper advertisements thatlveerght®® FirstEnergy could not even
identify if the advertisements were published.

The information regarding the $510,792 of the $800,in original costs
identified by FirstEnergy in the record was noffisignt to address whether the costs
were reasonable or prudent. FirstEnergy failedetmonstrate a direct, primary benefit
to customers in order for each of these costs toddeded in their expenses as required
by the precedent i@leveland v. Pub. Util. Comnil980). Therefore FirstEnergy’s
request to collect the $279,000 from residentiata@mers should be denied.

2. The Companies reliance on the Commission’s
September 23, 2009 Finding and Order to Assert that
No review of the Companies Spending on the Original
CFL Program Design is required cannot be
substantiated nor is it reasonable.

FirstEnergy asserts that any costs associatedthét@riginal CFL Program
design are “deemed” reasonable because they warged pursuant to the
Commission’s September 23, 2009 Finding and Oftién. addition, FirstEnergy’s
underlying assertion that it is permitted a “sadetdor” for all of the original CFL
program costs that were incurred prior to the Cossioin’s November 4, 2009 Entry on
Rehearing is incorrect. FirstEnergy relies upo@.R903.10(B) to support its analysis
that no review of the incurred costs is permittedduse any costs are “deemed”
reasonablé® However, FirstEnergy’s reliance on R.C. 4903.)0¢Boverstated and its

characterization of when the costs associated twéloriginal CFL program were

incurred is not supported by the record.

% 1d. at 644-647.
% FirstEnergy Initial Brief at 20.
“d.

13



FirstEnergy relies on R.C. 4903.10(B) for the caswmn that if the Original CFL
Program design costs were incurred during the per@d between the Commission’s
September 23, 2009 Finding and Order and the Cosmonis November 4, 2009 Entry on
Rehearing they are automatically entitled to coidecwithout any reviewl" However,
R.C. 4903.10(B) only permits FirstEnergy allegetbppel and a limited estoppel, for
actions taken in reliance upon the Original Commars&inding and Order (September
23, 2009) until the Companies received notice ofd&Gpplication for rehearing that
was filed on October 8, 2008. The Companies incorrectly stated that the esioppe
period extends through the Commission’s Novemb&089 Entry on Rehearirfg.
FirstEnergy’s estoppel period, if any, would haeeih September 23, 2009 through
October 8, 2009. Furthermore, consumers shoulth@et costs relating to the
Companies’ decision to incur costs after Octobevh®n it publicly announced that it
would abide by requests of the Governor and Chairaiaghe Commission and halt all
activity.**

In addition, the alleged estoppel period is irralevto this proceeding because, as
addressed above, and in initial briefs by OCEA BhBC, FirstEnergy failed to identify

a discernable timeframe for the $1,432,000 in qoestl CFL program costs. In

1.

*2R.C. 4903.10(B) (“An order made after such rehlmgrabrogating or modifying the original order, lsha
have the same effect as an original order, but ebakffect any right or the enforcement of arghti
arising from or by virtue of the original orderior to the receipt of notice by the affected pant the filing
of the application for rehearing.” (Emphasis added)

“3 FirstEnergy Initial Brief at 20.

“ OCC Ex. 2 (FirstEnergy press release “FirstEn¢ogyostpone Energy-Efficient Light Bulb
Distribution” October 8, 2009).

14



particular, the timeframes for the costs associaigithe Management Servicés;
Personnel Services; the CF%and the advertising costs are not clear in therdec

FirstEnergy also asserts that the language of £203.10(B) permits the
Companies to declasny costs associated with the Original CFL prograrfdasmed
reasonable” because they were incurred pursué@gptember 23, 2009 Finding and
Order?’” FirstEnergy’s assertion is not supported by téet&mber 23, 2009 Finding and
Order. The Order approves a recovery mechanismoléecting costs from customers
but does not automatically “deem?” all costs reabtmto collect from customers.

In fact, the September 23, 2009 Finding and Ortiges that the request for
recovery of the costs associated with the impleatent of these programs “does not
appear” to be unjust or unreasonalileThis tentative language does not immunize the
alleged costs of the CFL program submitted by Emstgy to any challenge of
reasonableness — and for good reason. FirstEétgyot have invoices for the
challenged costs until after the September 23, Z#8ing and Ordet; and did not
share those invoices with the Commission or angrgparty until February 11, 208,
The September 23, 2009 Finding and Order was writigpermit the Companies’ to
incur costs pursuant to the specific items requiestale leaving open the question of

whether or not the costs may be reasonable. FResthy's reliance, therefore, upon the

*5Tr. Vol. 4 at 611 (Toth) (March 8, 2010) (The mgement services started “way back” with the
development and planning and continued througtsiassie with re-designing the new program).

6 Tr. Vol. 4 at 629. (On questions from the bench, Wbth stated that he could not identify an exiate
but he recalls that CFLs were purchased througimilldle of October.

*" FirstEnergy Initial Brief at 20.

“8 Finding and Order at 2 (September 23, 2009).
9 FirstEnergy Ex. 12 at Attachment GMT-1.
*°Tr. Vol. 4 at 588 (Toth) (March 8, 2010).
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original September 23, 2009 Finding and Order &iedmining proof of reasonableness
of costs not explicitly stated in the initial Ordemisplaced.
B. FirstEnergy’s Shared Savings Mechanism, Which r&no
Calculated Basis or Relevance to the Companies’ Ragular
Circumstances, Should not be Approved by the Comnsson.
In the Alternative, FirstEnergy’s Shared Savings Mehanism

Should be Modified to Include Customer ProtectionSuch as
Cost Caps.

FirstEnergy claims that its shared savings compbisem“reasonable
mechanism®™ to induce the Companies to achieve a level of diamge in excess of the
statutory benchmarks. In the context of energigieficy programs, shared savings is a
performance-based mechanism employed to rewairitlita idr developing and
implementing new and cost-effective energy effickeprograms that deliver high net
benefits to customerd.This claim is based on an “internal review” angaew of the
Duke and AEP proposed shared savings mechaniishistEnergy further supports its
claim by using the simplistic observation that intervenor proposed an alternative” to
the fifteen percent numb&t. However, the evidence on the record, includiageshents
made by the Companies’ witness, indicate that tbpgsed shared savings component
does not resemble other utility companies’ propnsaid would require considerable
modification in order to qualify as a serious prsgidor approval.

The PUCO should not approve FirstEnergy’s shareshga mechanism as

submitted by the Companies. In the alternative,slrayed savings component approved

*L FirstEnergy Initial Brief at 24.

*20CC Ex. 12 at 6 (Sawmiller)(February 17, 2010).
%3 FirstEnergy Initial Brief at 23.

*d.
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by the PUCO should include significant modificado the current proposal, including
consumer safeguards described by the intervenoesses®
1. An effective shared savings mechanism calculati must
be properly defined to achieve the purpose of rewding
cost-effective programs delivered to customers.

FirstEnergy states that, "as a preliminary masileared savings is intended to
incent the Companies to exceed their statutorytmacks.*® This is unsupported by
any further explanation from FirstEnergy. A morewate and precise description of
shared savings is presented in the direct testinmdMRDC witness Dylan Sullivan, who
notes that shared savings mechanisms are desigmnedard utilities that do an
exemplary job of delivering energy efficiency tsstamers.’ A similar definition is
presented by OCC witness Dan Sawmilfer.

It is important to distinguish that FirstEnergyfichition broadly focuses on the
Companies’ incentive to overshoot the benchmatkerehan on specific, Company
efforts to deliver programs to customers. It is@wmpaniesenergy efficiency efforts
that should produce the eligibility for reward,cgposed to a total that includes projects
primarily undertaken for other purposes, or custefueded and directed projects that
occurred independently of a utility company progmanmcentive . Only the former
(specific company energy efficiency program effpréhiould be rewarded; the latter

(transmission and distribution projects and custoseé-directed projects) should be

excluded from any calculation of shared savings.

%5 Initial post-hearing brief of the Office of the ®HConsumers' Counsel, Citizen Power, Natural
Resources Defense Council and Citizens Coaliti®6e29 (March 29, 2010).

*% FirstEnergy Initial Brief at 23.
*”NRDC Exhibit 1 at 3 (Sullivan).
8 OCC Exhibit 12 at 6 (Sawmiller).
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A shared savings mechanism should not automatitédiyer at compliance
without first excluding mercantile self-directecbgrams and Transmission and
Distribution (“T&D”) savings. To allow these itenas part of a shared savings
calculation would reward the Companies for purswompliance strategies that inhibit
the exploitation of new cost-effective energy eéficy in its service territory. To this
point, PUCO Staff withess Greg Scheck stated thaility company should only receive
shared savings for a program initiated by a compaatiier than something that an
individual customer or customers paid for out-ofet™> FirstEnergy’s proposal, while
appearing to exclude self-directed mercantile mtsjérom its calculation, includes T&D
in its calculatiorf’® FirstEnergy notes that while inclusion of T&D j&cts in the
calculation is unlikely, due to the remote posgipthat such projects would produce net
benefits, the fact is they are still includ¥d.

The Companies try to justify inclusion of T&D indlshared savings mechanism
by pointing out that the applicable statute allaw to be counted towards
achievement of the benchmafksHowever, inclusion towards the achievement of the
benchmarks is not the same as receiving a netrafite bonus for projects undertaken
for reliability, system upgrades and growth purpdse The Companies’ witness
admitted these projects are not primarily undenéke energy efficiency purposés.

PUCO Staff witness Scheck further stated that gnl&D projects are undertaken

9 Tr. Vol. 2 at 395 (Scheck) (March 3, 2010).
®Tr. Vol. 1 at 172-173 (Ouellette) (March 2, 2010).
¢ FirstEnergy Initial Brief at 24.

®21d. at 23.

% Tr. Vol. 1 at 173 (Ouellette) (March 2, 2010).

% Tr. Vol. 1 at 173 (Ouellette) (March 2, 2010).
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“strictly or primarily for energy efficiency purpes” such projects should be excluded
from a shared savings calculati¥nThe PUCO should not approve the proposed
mechanism, which includes transmission and didioburojects under certain
circumstances. Any modified mechanism proposethbyCommission as an alternative
should continue the exclusion of self-directed ragtite projects, and exclude T&D
projects.
2. The FirstEnergy shared savings as proposed doest

resemble the other utilities’ proposals which prouile

detailed and prescriptive governing provisions

clarifying when a company is eligible for shared

savings, what projects are included in the calculatn,

and limits on the amount of shared savings which ma

be collected from customers.

FirstEnergy’s determination that its shared savimgpposal is reasonable because
it is similar to other utilities’ proposals is flag and offers no basis for Commission
approval. In the Initial Brief, FirstEnergy revedhe entirety of its shared savings
analysis:

The Companies determined that sharing in fifteengrg of the
net benefits was reasonable by reviewing AEP’sRinke
Energy’s proposed shared savings programs and cbingan
internal review of what percentage would likelyentthe
Companies to overshoot their benchm&fks.

First, the Companies’ proposal does not resemiglgetiother Ohio utilities’ proposals.

As noted on the record, Duke’s shared savings @apmntains certain cost caps which

5 Tr. Vol. 2 at 398 (Scheck) (March 3, 2010).
% FirstEnergy Initial Brief at 23, citing Tr. Vol. 4t 161-162.
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limit the amount of shared savings those Compardascollect from their custome?s.
FirstEnergy’s witness Ouellette stated that he aveare of AEP’s similar provisiorfs.

Second, the Companies performed no analysis,ndsea calculations to
determine that the fifteen percent proposal waapgmopriate percentage to incent the
Companies to overshoot the benchm&rksThe FirstEnergy witness noted that the only
other action taken by the Companies to determiaesiiared savings level were
discussions to determine “whether a fifteen percetnbf benefit was significant enough
that [the Companies] would, in fact, be incentedvershoot their benchmark&” These
remarks were not further explained, and no docuatiemt was offered by the Company
to present why this would be an effective incentive

More troubling, however, is the fact that no docatagon or estimates were
provided by FirstEnergy to demonstrate what thigriificant” incentive would cost
FirstEnergy’s customers. Without more documentatilois fifteen percent incentive,
which, unlike the other Ohio utilities’ proposalsntains no limiting provisions, is an
unsupported guess on the part of the Companieswalsdt it would take to induce
FirstEnergy to overshoot its benchmarks.

Further, it is an irresponsible action that maycepla significant, financial burden
on FirstEnergy’s customers in the future, dependmghe amount by which the
Companies exceed their benchmarks. With no effothe Companies’ part to justify the

mechanism or provide estimates as to what it may@msumers, the PUCO should not

" Tr. Vol. 1 at 166-169 (Ouellette) (March 2, 2010).
®81d. at 171.

%91d. at 160-162.

1d. at 162.
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approve it. The shared savings mechanism, as peddmsFirstEnergy, should be denied.
In the alternative, modifications that place capslee shared savings amount must be in
place prior to Commission approval.

3. Intervenor testimony in this case outlined theesign of
an appropriate shared savings mechanism.

FirstEnergy claims that a shared savings mechaaidifieen percent net of
benefits must be reasonable because no interveatrogss provided an alternative
percentagé! However, as pointed out by other witnesses, #tk bf justification is a
big part of the problem with FirstEnergy’s proposédred savings mechanism. As
PUCO Staff witness Scheck pointed out, the shaseiohgs amount should not be a
matter of “just pulling a number out of the aif."Rather, there should be a tangible basis
for the determination of the shared savings meaham@imount or percentage.

Instead of peeking at other filings and making asg, some witnesses noted
other ways in which the mechanism amount woulddierdchined. Witness Scheck stated
that it could be similar to “the [Companies'] ratereturn on other assets” NUCOR
Steel Marion witness Dr. Dennis Goins noted thatdlwere several established
mechanism types and that FirstEnergy presentedalaaion of any of therfi* Dr.

Goins further noted that many mechanisms are mpda lagreement among the

parties’”® This is how the AEP mechanism was develofeBurther, the FirstEnergy

"L FirstEnergy Initial Brief at 23.

"2Tr, Vol. 2 at 396 (Scheck) (March 3, 2010).
B d.

" Tr. Vol. 3 at 433 (Goins) (March 4, 2010).
®1d. at 434.

®Tr. Vol. 1 at 164 (Ouellette) (March 2, 2010).
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witness was aware that AEP’s shared savings mesthamas a part of a stipulatidh.
FirstEnergy made no attempt in these cases to ia¢gain agreement with parties
regarding shared savings.

FirstEnergy cannot relate its proposal to any gbtangible reference point. It
cannot point to any negotiations or an agreemeningrknowledgeable parties for the
mechanism basis. The absence of any documentgaianaoupled with a lack of
governing provisions that protect consumers, adtbigm unknown quantity that
FirstEnergy’s Ohio customers should not be subgetdet a later date. While
FirstEnergy claims that the proposed shared savimeghanism is reasonable, the shared
savings mechanism is a wild guess that was takasconsumer protections from other
utility company proposals. Fifteen percent représenly a small part of the two larger
and carefully negotiated proposals submitted byeDakd AEP.

The PUCO should not approve this shared savinghamegm. In the alternative,
the proposal must be significantly modified as désd in the testimony of NRDC
witness Dylan Sullivan, if the PUCO were to adapf i

C. The Commission Should Reject FirstEnergy’s Effds to

Extend the Terms of the Lost Distribution Revenue Bovisions
Beyond Programs Implemented in 2011.

The Companies assert that the collection of IastiBution revenue resulting
from the implementation of all energy efficiencygrams approved by the Commission

is reasonabl&’ FirstEnergy also asserts that it has the riglebttect the lost distribution

d.
8 NRDC Exhibit 1 at 4-9 (Sullivan).
° FirstEnergy Initial Brief at 21.
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revenue for programs initiated in 2010, 2011, a@t2%° The Companies state that its
“Rider DSE is designed to include recovery” of lostenues and that “the parties to the
ESP Case agreed” that the Companies’ Rider DSEdaegbver costs of energy
efficiency programs, including lost revenfésHowever, FirstEnergy’s assertion that its
proposed recovery of lost revenues is reflectiva oécent “agreement” between the
Companies and parties mischaracterizes the ap(di@@99 ESP Stipulation and should
be disregarded.

FirstEnergy cites to provisions of the recent, padding, ESP Il Stipulation,
which is pending a hearing and then an ofdeBut FirstEnergy fails to accurately reflect
the language in the approved ESP Stipulation fimenGompanies Initial ESP c&3e
addressing the recovery of lost revenues from gneffgciency programs. Section E.6.a.
of the 2009 ESP Stipulation states that “The Congsastipulated ESP provides for the
following Energy Efficiency and Peak Demand Progfanthe period 2009 through
2011"% It is clear that the parties only agreed to lesenue collection in the Stipulation
for programs implemented through 2011. The Compsuagtempting to extend the terms
of the stipulation beyond the time period to whpgtties agreed. The Commission

should allow the Company'’s collection of lost rewes for programs implemented in

8 Energy Efficiency & Peak Demand Reduction ProgRiem, The Cleveland Electric llluminating
Company, Appendix F, Case No. 09-1947-EL-POR.

811d. at 21 (Post-Hearing Brief) (March 29, 2010)ing the Stipulation and Recommendation filed on
March 23, 2010, in the ESP |l Case.

8 FirstEnergy Initial Brief at 21.Fn. 112.

8 n re: FirstEnergy Application for Authority to Estlish a Standard Service Offer Pursuant to R.C.
4928.143 in the Form of an Electric Security P&tnal, Case No. 08-935-EL-SSO, Stipulation and
Recommendation at 21 (February 19, 2009).

8 Stipulation and Recommendation, Section E6a, Glas®8-935-EL-SSO (Emphasis added).
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2010 and 2011. For the time period thereafterQbemission should immediately

initiate a process leading to implementation orexe decoupling in 2012.

lll.  CONCLUSION

The Commission should deny FirstEnergy’s requesbtlect from customers any
costs associated with the Compact Fluorescent I(fgL") program that the
Companies have failed to prove as reasonable amtkpt. Further, the Commission
should not approve the shared savings mechanispoged by FirstEnergy. FirstEnergy
offers no estimates on cost, includes items inatsulations that do not reflect the
Companies’ efforts at delivering energy efficienoycustomers, and offers no cost cap
provisions or other consumer safeguards that weeitde to govern and limit any shared
savings mechanism that would be recovered fronoousts. Finally, the lost revenue
agreement from the ESP stipulation should not Inéirmoed automatically past 2011.
Instead, revenue decoupling should be institutedeatonclusion of the ESP agreement
which, unlike collecting lost revenues from custoesp&ould include a regular true-up in
rates, ensuring that only Commission-approved fo@sts are collected by the

Companies from their customéfs.

8 Citizen Power is not taking a position on whettearenue decoupling should be instituted beginning i
2012.
8 Citizen Power is not taking a position on whetfeenue decoupling should be instituted beginning i
2012.
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