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April 5, 2010 
c 
o 

Vw Facsimile and Federal Express ^ 

Ms. Renee J. Jenkins 
Director, Administration Department 
Secretary to the Commission 
Docketing Division 
The Public Utilities Commission of Ohio 
180 Broad Street 
Columbus, OH 43215-3793 

Dear Ms. Jenkins: 

Re: Ohio Edison Company, The Cleveland Electric Illuminating Company 
and The Toledo Edison Company's Memorandum Contra Office of 
Consumers' Counsel Joint Interlocutory Appeal 
Case No. 10-388'EI^SSO 

Enclosed for filing, please fmd the original and twenty-two (22) copies of the 
Ohio Edison Company, The Cleveland Electric Illuminating Company and The Toledo 
Edison Company's Memorandum Contra Office of Consumers' Counsel Joint 
Inierlocutory Appeal regarding the above-referenced case. Please file the enclosed 
Memorandum Contra, time-stamping the two extras and returning them to the 
undersigned in the enclosed envelope. 

Thank you for your assistance in this matter. Please contact me if you have any 
questions concerning this matter. 
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Very truly yours, 

James W. Burk 

JWB/jhp 
Enclosures 
cc; Parties of Record 

This is to certify that the images appearing are an 
accurate and complete reproduction of a ease file 
docum«Qt delivered In the regular *=*̂ ®̂® i?S* ̂ f ̂  
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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OfflO 

In the Matter of the Application of Ohio 
Edison Company, The Cleveland Electric 
Illumhiatmg Company and The Toledo Case No, 10-3SS-EL-SSO 
Edison Company for Author!^ to 
Establish a Standard Service Offer 
Pursuant to R.C. § 4928.143 in the Form 
of an Electric Security Plan 

OmO EDISON COMPANY, THE CLEVELAND ELECTRIC ILLUMINATING 
COMPANY AND THE TOLEDO EDISON COMPANY MEMORANDUM 

CONTRA OFFICE OF CONSUMER COUNSEL ET AL- JOINT 
INTERLOCUTORY APPEAL 

Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo 

Edison Company (hereinafter collectiv&ly referred to as the "Companies"), pursuant to O.A.C. 

4901-1-15(D), submit this Memorandum Contra Office of Consumers' Counsel et al. Joint 

Interlocutory Appeal et al., in this matter. 

L Introduction 

On March 23, 2010, the Companies filed an Application for an Electric Security Plan 

("ESP"). This Application included a Stipulation and Recommendation ("Stipulation"). The 

signatories to the Stipulation included, in addition to the Companies, the PUCO Staff and 

fourteen other Signatory Parties, as well as two non-opposing parties. These parties represent a 

diverse range of interests and recognized that the Stipulation provided a broad set of customer 

benefits; most notahly, conducting a competitive bidding process to take advantage of 

historically low energy prices. 
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Recognizing the benefit of a prompt decision on the Stipulation by the Commission, the 

Entry issued on March 24, 2010 ("Entry") set a procedural schedule that would permit a 

Commission decision by May 5, 2010. The procedural schedule was not set in a vacuum. The 

Entry also established a timeframe for expedited responses to discovery and motions. Parties 

were also encouraged to serve pleadings by electronic mail to expedite communications between 

parties. Discovery requests and replies were ordered to be served by email, facsimile, or hand 

delivery. The Entry also set the Technical Conference for April 5, 2010 and ordered that local 

public hearings be held. 

These numerous steps to expedite and help educate interested parties are not prejudicial 

to any party. Indeed, many of the primary components contained in the new ESP are the same as 

or similar to components: (a) in the ESP under which the Companies are currently operating; or 

(b) the Companies' proposed MRO, which was recently, fully litigated. Thus, the procedural 

schedule established by the Entry at issue provides a reasonable foundation for the review of the 

issues posed in this case and for the issuance of a Commission Order by May 5, 2010, 

II. The Process And Issues Are Not New To The Commission And The Parties, 

In the Compames' cuntint ESP (the "2009 ESP")» a Stipulation was filed on February 19, 

2009 and a Supplemental Stipulation on February 26, 2009 (together referred to as the "2009 

Stipulation"). Hearings on the 2009 Stipulation were held on February 26, 2009 and March 11, 

2009. The Commission issued an Order adopting a portion of the 2009 Stipulation on March 4, 

2009 and another Order adopting the entire 2009 Stipulation on March 25, 2009. The OCC, in 

its interlocutory appeal, discusses in detail the timeline and events that should occur when there 

was no Stipulation- This does not apply in the current situation where a Stipulation signed, by a 
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large number of parties has been filed. The current situation is more akin to the process that was 

successfully followed for the review and approval of the Companies' 2009 ESP. The process in 

that case serves as precedent for the appropriate procedures that should be followed in this 

proceeding. 

This approach is reasonable given the similarity in the issues presented in the new ESP 

and those that were presented in the 2009 ESP and the Companies most recent MHO 

Application. The entire record from the Companies' MRO Application has been requested to be 

incorporated into this proceeding. Most of the issues presented by the instant ESP Application 

are not new issues. They are either currently in effect as part of the 2009 ESP or were proposed 

in the Companies' MRO Application. The listing of similar issues includes: (1) the competitive 

bidding process and structure; (2) no minimum stay provision; (3) recovery of competitive bid 

results through existing Rider GEN; (4) no minimum default service rider; (4) similar process for 

the acquisition of RECs to meet R.C. 4928,64 benchmarks; (5) the seasonality factors from the 

MRO are adopted; (6) the generation uncollectible rider remains in place and avoidable by 

shopping customers; (7) no increase in base distribution rates; (8) a new distribution rider is 

implemented to replace the existing distribution rider; (9) a provision related to significantly 

excessive earnings test ("SEET'); (10) a rider to recover non-market based transmiasion/RTO 

charges was proposed in the MRO; (11) many riders approved in the 2009 ESP remain in effect; 

(12) the Companies continue to be able to recover lost distribution revenues related to approved 

energy efficiency programs; (13) provisions for continuing administrators for energy efficiency 

programs that were a part of the 2009 ESP; (14) funding of the Community Connections 

program for low income energy efficiency and weatherization; (15) funding for the fuel fund 

through OPAE; (16) economic development funding; (17) recovery of new and incremental 
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taxes; and (18) continuation of the time differentiated pricing determined in a separate 

Commission proceeding. The major new provisions are limited to; (1) giving a generation 

discotnt to PIPP easterners; (2) a different structure for the distribution rider that is more 

favorable for customers; (3) the Companies' agreement to absorb tens of millions of dollars of 

costs associated with the transfer to the PJM RTO and the conclusion of that proceeding; (4) 

resolution of certain aspects of the Smart Grid proceeding; (5) support for the expansion of the 

Cleveland Clinic; (5) a provision addressing the recently announced merger; and (6) the 

calculation of the demonstration that the new ESP is quantitatively more favorable than an MRO 

using the same analysis and format as that accepted by the Commission in the current ESP. 

The vast majority of the parties participating in this proceeding were also participants in 

the process that led to the 2009 ESP and/or the most recent MRO Application. For the most part, 

these parties participated fully in discussions, meetings, and conferences that eventually 

culminated in the Stipulation in the new ESP. The parties had significant exposure to the 

provisions that were also reviewed in previous proceedings. The need for additional inquiry and 

analysis by non-signatory parties should î ê  therefore, far less than if ail of the provisions of the 

new ESP were being presented for the first time. Given the familiarity with the provisions of the 

new ESP generally, the limited new issues, as well as the opportunity for discovery that the Entry 

allows in this proceeding -on an expedited basis - the procedural schedule established by the 

Entry is reasonable. The joint interlocutory appeal filed by the OCC et al. should not be certified 

to the full Commission, and should be denied. 
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m . OCC Joint Interlocutory Appeal Does Not Meet the Standard for Certificatioii 

OCC is not seeking an immediate interlocutory appeal to the Commission. Nothing 

alleged in their joint interlocutory appeal would meet any of the requirements set forth in O.A.C. 

4901-1-15(A). 

Under O^A.C. 4901-1-15(B), an interlocutory appeal may only be certified if the appeal 

presents a new or novel question of interpretation, law, or policy, or is taken from a ruling which 

represents a departure from past precedent and an immediate determination by the commission is 

needed to prevent the likelihood of undue prejudice or expense to one or more of the parties, 

should the commission ultimately reverse the mling in question. The OCC joint interlocutory 

appeal does not meet the standard necessary for certification, and therefore should be denied. 

OCC generally does not present its arguments in terms of the standards that must be met 

under O.A.C. 4901-1-15(B), In fact, OCC provides litde support for its position that an 

interlocutory appeal should be certified under the mandatory standards set forth in the 

Commission's rules. Due to this lack of support, the joint interlocutory appeal must not be 

certified. Rather than articulating a basis upon which an interlocutory appeal may be certified, 

OCC provides argument about three substantive areas; (1) discovery; (2) notice of the public 

hearing; and (3) alleged denial of an opportunity to respond to the Companies' Motion for 

Waiver. The joint interlocutory appeal makes one passing reference that the circumstances 

present novel issues related to scheduling and procedural rights of the parties. Joint Interlocutory 

Appeal, p. 6. But the issuance of a procedural schedule different than that preferred by OCC is 

hardly a novel issue. This issue has been dealt with time and again by the Commission from the 

Companies' RSP case filed in 2003 up through the present. In any event, the Companies will 

address each of OCC's substantive areas of discussion below. 
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A. Discovery Rights in this Proceeding Meet Statutory Guideline, 

OCC's joint interlocutory appeal is written as though OCC has been denied discovery in 

this proceeding. This is not the case. OCC has already submitted two lengthy sets of 

interrogatories and requests for production and has noticed one deposition of the Companies' 

witness. No responses to OCC discovery requests are overdue. The first responses to OCC's 

discovery are not due until April 5,2010, 

OCC also expressed concern that a protective agreement was not yet signed at the time 

the joint interlocutory appeal was filed. While true, it is important to note that at tiiat time no 

discovery was yet due and no documents that had been previously filed with the Application 

were filed a confidential basis. A protective agreement with OCC was signed on and transmitted 

to OCC on April 2, 2010, before any discovery in tiiis proceeding was due.* Simply put, though 

the joint interlocutory appeal is written as though discovery responses to OCC have been 

wrongfully deitied or delayed, tiiis is not the case. There is no discovery-related reason to 

support an interlocutory appeal. 

The Entry and timeline associated tiierewith are reasonable and similar to the process 

followed with the Commission approval of the Companies' 2009 ESP, Additionally, as 

discussed above, many of the provisions included in the new ESP are the same or similar to the 

provisions of the 2009 ESP and/or provisions set forth in the Companies' most recent, and fully 

litigated, MRO Application, which certainly lends itself to far less discovery needed. Also, as to 

any new provisions, extensive discussions have been held and infonnation provided to aU the 

parties in the Companies' most recent MRO Application proceeding prior to filing tiie 

Stipulation, which equally included parties that became Signatory Parties and those that did not. 

^ The Companies* review of the OCC proposed protective agreement was prolonged (siich as it was) because OCC 
provided only a pdf version of the document. 
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So while ample rights of discovery are provided for in tiie Revised Code, whatever discovery 

right that parties may have must be determined in the context of each case. In this proceeding, 

OCC has already submitted two rounds of inteirogatories and request for production, and also a 

notice to take the deposition of tiie Companies' sole witness; in addition to infonnation they had 

been previously provided.^ The Companies are in compliance with the timeline set forth in tiie 

Entry. In the context of this case, ample rights of discovery have been provided. 

B. The Notice of the Public Hearing 

OCC expresses a concern that the notice of the public heariing will not be issued before 

the intervention date established in the Entry, and therefore persons that may be interested in 

intervening will unaware of the proceeding. Notwithstanding the language of the Commission's 

rule, this view is misguided for several reasons. First, the filing of the Companies' new ESP 

Application and Stipulation, together with all the attachments thereto, was a public filing. None 

of the information was filed under seal. Second, a number of newspaper articles were released 

both online and in print, as early as the same day of the filing of the Application. These are some 

of the same papers in which legal notice would have been printed. Third, the view that persons 

must see the legal notice in the paper before being aware of an intervention opportunity isn't 

consistent with experience. Multiple parties have intervened in the new ESP proceeding that 

were not parties in the Companies' MRO proceeding. Finally, contrary to the suggestion in the 

joint interlocutory appeal, the SSO statute, R.C. 4928.141(B), does not require that the notice of 

a public hearing include an announcement that persons may seek intervention. Joint 

Interlocutory Appeal, p. 10. In fact, all that the statute requires is a notice of the public hearing; 

^ While OCC complains about die short time for discovery. Its first discovery request was not received until ^ e 
close of business on Friday March 26,2010, three business days after the filing of the Application on March 23, 
2010 of which OCC was served a copy and was aware in advance of the signing date of the Stipulation. The second 
set of discovery was served at close of business on Good Friday, April 2, 2010. 
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no information about a person seeking intervention is mentioned. OCC's concern in this regard 

does not fonn a reasonable basis upon which the joint interlocutory appeal may be certified. 

C The Commission has not Ruled on the Companies' Motion for Waiver 

The Companies filed, contemporaneously with the filing of the Application here, a 

Motion for Waiver of certain Commission rules. In its interlocutory appeal, OCC complains that 

the Commission ruled on the Motion for Waiver before any parties had a chance to respond. To 

the contrary, the Commission has not yet ruled on the Companies' Motion for Waiver - it is not 

even mentioned in the March 2 ^ Entry. In fact, it is scheduled for consideration on the 

Commission's April 7^ Agenda. Indeed, on March 26, 2010, OCC et al. filed a Memorandum 

Contra the Motion for Waiver. The OCC'S assertion that no good cause exists for the waiver of 

select rule requirements is based upon inaccurate premises and exalts purely form over 

substance, fo one instance, OCC complains the ESP Application did not contain a newspaper 

notice. But the Entry stated that notice language, which provided by the Commission, would be 

supplied once locations for public hearings were established. No one would have benefited from 

the Companies* including a notice with their Application that was known to be incomplete. In 

another instance, OCC complains about the lack of three years of financial projections, that the 

information is needed to perform the SEET. But the SEET, when completed years in the future, 

would not rely on three year old projections in any event. Another error is that OCC claimed 

that the current Itider GCR - the generation cost reconcihation rider - is avoidable, and the new 

ESP would make it non-avoidable, This is wrong. In fact, just the opposite is true. The new 

ESP makes the Rider GCR avoidable for shopping customers, subject to a limited exception.^ 

^ Rider GCR would only becQuie non-avoidable if the balance reaches 5% of the generation expense oi" if, in the 
Companies' Judgment, the default of a winning bidder would cause the balance to exceed the 5% threshold. 
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OCC also objects to a waiver of O.A.C. 4901:1-35-03(0(9). Of this rule's 25 parts and 

subparts, only a handful even arguably apply to the Companies' ESP. Further, many of the 

provisions listed by OCC are discussed in detail in the Application. 

As is becoming a theme, OCC complains before there is any basis for complaint. In this 

instance, OCC's dissatisfaction with the Commission seems to center around the date established 

for intervention of additional parties into the ESP proceeding"* - citing to O.A.C. 4901-1-12(C) 

for support. Joint Interlocutory Appeal, pp. 2-3. The basis for establishing the intervention date 

stems neither from the Motion for Waiver nor O-A.C. 4901-1-12(C), bai from the more specific 

SSO rules, namely O.A,C. 4901:1-35-06(6). This SSO rule provides authority to the Attorney 

Examiner to establish an intervention date other than the default date set forth in the rule. In the 

Entry, the Attorney Examiner was exercising die authority granted by this rule. O.A.C. 4901-1-

12(C) was not violated; ii doesn*t apply in this situation. OCC allegations in this regard are 

without merit and the joint interlocutory appeal should not be certified. 

Thfi ESP Application filed by the Companies included a. provision that relieved parties from filing a Motion for 
Intervention if the party had been granted intervention in the Companies* MRO case. Case No. 09-906-EL-SSO, and 
the Attorney Examiner granted this request in the Entry at paragraph 5. 
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IV, Conclusion 

For all of the foregoing reasons, OCC et aK failed to provide the Attorney Examiner with 

a basis under O.A.C. 490l-l-15(B) that would permit them to certify this interlocutory appeal, 

and therefore the joint interlocutory appeal may not be certified. The Companies request that the 

Attorney Examiner deny the OCC ei al. request for certification. 

Respectfully submitted, 

Jafcefi W. Burk, Counsel of Record 
HRSTENERGY SERVICE COMPANY 
76 South Main Street 
Akron, OH 44308 
Phone: (330)384-5861 
Fax: (330)384-3875 
burkj@firstenergycorp.com 
On behalf of Ohio Edison Company, 
Cleveland Electric niuminating Company, 
and The Toledo Edison Company 
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CERTIFICATE OF SERVICE 

This is to certify that the foregoing Memorandum Contra Joint Interlocutory Appeal has 
been served upon all of the parties of record in Case No. 10-388-EL-SSO by electronic mail this 
5* day of April, 2010. 

IJ). fl<wt-. 
fJamesW.Burk 
Senior Attcaney 

Service List 
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Public Utilities Commission of Ohio 
Robert Fortney 
Tammy Turkenton 
ISO EastBroadSt. 
3"̂  Floor 
Columbus, OH 43215 
E-mail: robeitfortney®pxjc-state.oh,us 
Tammy .turkenton@piic.£iaie.oti.us 

Richard Cordray 
Duane W, Luckey 
Thomas McNamee 
William L Wright 
Asst. Attonieys General 
Public Utilities Section 
180.E. Broad St, 6diFl 
Columbus, OH 43215 
E-mail: duane.luckey@puc-state.oh.us 
thoinas.mcnamee@puc.state.oh.us 
willi&m.wright@piic.state,oh,us 

Ohio Energy Group (QEG) 
Michael L. Kurtz 
David F. Boehm 
Kurt J, Boehm 
Boehm, Kxirtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, OH 45202 
mkurtz® BKLlawfirm.cDm 
dboehm@BKLlawfirm.com 

Ohio Consumers' Counsel 
Jeffrey L Small 
Gregory J, Poulos 
Richard C. Reese 
Ohio Consumers' Counsel 
10 West Broad Street 
18th Floor 
Columbus, OH 43215-3485 
sroaU@0CC:-State.oh.u5 
poulos® occ.state,oh.u5 
reese@occ.statc.oh.iis 

Kroger Co 
John W. Bentine 
Mark S. Yuricic 
Matthew S. White 
Chester Wilcox & Saxbe, LLP 
65 E. State St., Suite 1000 
Columbus, OH 43215 
Jbentine@cwslaw.com 
myuricic@cwslaw.com 
mwhite @c wslaw^com 

Ohio Enrironineatal Council 
Barth K Royer 
Nolan Moser 
Trent A Dougherty 
Bell & Royer. LPA 
33 South Grant Avenue 
Columbus, OH 43215 
batthroyer @ aol.com 
mnoser@theoec.org 
tfem®theoec-org 

Industrial Energy Users (lEU) 
Samtiel C Randazzo 
Lisa G. McAlister 
Daniel i. Nellsea 
Joseph M. Clark 
McNees Wallace & Nurick LLC 
21 East State SL, l?'^ Floor 
Columbus, OH 43215 
E;mail: sam@mwncmh.com 
lmcali5ter@mwncmh.com 
jclark:@mwflcmfa.com 

Ohio Partners for Affordable Energy 
David C. Rinebolt 
Colleen L. Mooney 
231 West Lima Strtet 
FO Box 1793 
Columbus, OH 43215 
E-mail: dfineboit@ohiopartDer5.org 
cmooney2 @columbus.rr.com 

Nucor Stcd Marion, Inc. 
Garrett A. ^n f̂ic 
Micha<!;l K. Lavanga 
Brickfield, Burchette, Ritts & Stone 
1025 Thomas Jefferson Street, NW 
Eighth Floor, West Tower 
Washington, DC 20007-5201 
E-mail; gas@bbr&law,com 
mkl@bbrslaw.com 

Northwest Ohio Aggregation Coalition 
(NOAQ 
Toledo 
Leslie A, Kovacik 
420 Madison Ave., Suite 100 
Toledo, OH 43604-1219 
E-mail: leslje-kovacik@toiedo.oh.gov 
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Constellation Energy Commodities Group 
Constellation NewEaergy^ Inc. 
M. Howard Petricoff 
Stephen Af Howard 
VQTy&, Sater, Seymore and Pease. LLP 
52 East Gay Street 
PO Box 1008 
Columbus, OH 43216-1008 
E-mail: mhpetricoff® vorys.com 

Cynthia A. Brady 
David L Fein 
Constellation Energy Resources, LLC 
550 West Washington Blvd., Suite 300 
Chicago, IL 60661 

Direct Energy Services, Inc, 
M. Howard Petricoff 
Stephen M. Howard 
Vorys, Sater, Seymore and Pease, LLP 
52 East Gay Street 
POBoxlOOS 
Columbus, OH 43216-1008 
E-mail: mhpetricoff® voiys.com 

Teresa Ringenbach 
Direct Energy Services, LLC 
5400 Frantz Rd„ Suite 250 
Dublin, OH 43016 
E-mail; teresa.ringenbach(^dircctcncrgy.com 

Ohio Hospital Association 
RiduxrdLSiX€S 
155 E. Broad Street. 15"̂  Floor 
Columbus, OH 43215-3620 
Email: ricks @ohaAet-org 

Thomas J. O'Brien 
Briclflsr& Eckler LLP 
lOOS.ThiidSt. 
Columbus, OH 43215 
E-mail: tobrien@bricker-com 

Neighborhood Envirmunental Coalition, 
Consumers for Fair Utility Rates, 
United Clerehmders Agnin$t Poverty, 
Cleveland Housing Network; 
The Empowerment Center of 
Oreater Cleveland (Citizens Coalition) 
Joseph P. Meissner 
The Legal Aid Society of Cleveland 
1223 West 6"̂  Street 
Cleveland, OH 44113 
Email: jpmeLSsn@lascUv.org 

The Ohio Manufacturers' Association 
TlwmasJ. O'Brien 
Bricker & Eckler LLP 
100 S.ThiT^ Si-
Columbus, OH 43215 
E-mail; tobrien@biicker.com 

Kevin Schmidt 
The Ohio Manufacturers' Association 
33 Noith High Street 
Columbus, OH 43215-3005 
kschmidt@ohiomjfg.com 

Materia! JSciences Corporation 
Craig I Smith 
2824 Coventry Road 
Cleveland, Ohio 44120 
Email: wis29@vafaQOxom 

GEXA Energy - Ohio, LLC 
Dane Stinson 
Bailey Cavalieri LLC 
10 West Broad Street, Suite 2100 
Columbus, Ohio 43215 
Dane.Stinson@BailevCavali&ri-Com 

The City of Cleveland 
Robert J, Triozzi 
Steven L Beeler 
City of Cleveland Dept. of Law 
601 Lakeside-Ave., Room 106 
Cleveland. OH 44114 
Ermail: rtriozzi@city.cleveland.oh.us 
sbeeler@city.cleveIand,oh.us 

Citizen Power 
Theodore S. Robinson 
2121 Murray Avenue 
Pittsburgh, PA 15217 
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1375 E. 9* St, Suite 1500 
Cleveland, OH 44114 
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Morgan Stanley 
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M, Howard Petricoff 
Stephen M. Howard 
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Fi r^nergy Solutions Corp. 
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Morgan Farke 
FirstEnergy Service Company 
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Akron, OH 44308 
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Daniel R- Conway 
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E-mail: 

EnerNOCInc 
Jacqueline Lake Roberts 
Senior Manager 
Regulatory Affau-s and Public Policy 
101 Federal Street, Suite 1100 
Boston, MA 02110 
Email: jroberts@enemoc.eom 

Environmental Law & Policy Center 
Michael^, Heintz 
Staff Attorney 
1207 Grandview Ave. 
Suite201 
Cohnnbus, Ohio 43212 
Email: mheintz@elp 

14 

mailto:glawrence@mwe.com
mailto:steveD-buhman@morganstanley.eom
mailto:hetarveckhaTt@aol.com
mailto:cmiller@szd.com
mailto:aDQttef@szd.oQm
mailto:mdoitch@kravitzllc.com
mailto:beitiQgm@fiTStenergycDTp.com
mailto:jroberts@enemoc.eom

