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BEFORE :
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio Edison )
Company, The Cleveland Electric Illluminating )
Company and The Toledo Edison Company
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)
for Authority to Establish a Standard Service ) 10-388-EL-SSO
Offer Pursunant to R.C. § 4928.143 in the )
Form of an Electric Security Plan )
MOTION TO INTERVENE BY

THE ENVIRONMENTAL LAW AND POLICY CENTER

Pursuant to Ohio Revised Code (ORC) §4903.221 and Ohio Administrative Code (OAC)
§4901-1-11, the Environmental Law and Policy Center (ELPC) respectfully moves to intervene
in the above-captioned proceeding. As explained in the attached Memorandum in Support,
ELPC has a real and substantial interest in this proceeding. Additionally, ELPC’s interests are

not adequately represented by any other party to this matter, and its participation will contribute
to a just and expeditious resolution of the issues and questions. Further, ELPC’s participation

will not unduly delay the proceedings or prejudice any other party thereto.

Consequently, ELPC respectfully requests this Commission grant its motion to intervene

far these reasons and those set forth in more detail in the attached Memorandum in Support.

~ Respectfully submitted,

Michaef E. HeimtX (0076264)
Environimental Law & Policy Center
1207 Grandview Ave. Suite 201

Columbus, Ohio 43212

Telephone: 614-488-3301
Fax: 614-487-7510

E-mail: mheintz@elpc.org
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio Edison )
Company, The Cleveland Electric luminating )
Company and The Toledo Edison Company )
for Authority to Establish a Standard Service )
Offer Pursuant to R.C. § 4928.143 in the )
Form of an Electric Security Plan )

10-388-EL-SSO

MEMORANDUM IN SUPPORT OF
THE ENVIRONMENTAL LAW & POLICY CENTER’S
MOTION TO INTERVENE

Ohio Revised Code (ORC) §4903.221 provides, “Any other person who may be
adversely affected by a public utilities commission proceeding may intervene in such
proceeding,” provided the Public Utility Commission of Ohio (PUCO or “the Commission™)
makes certain determinations. The Environmental Law & Policy Center (ELPC) is a non-profit
environmental advocacy organization whose mission is to improve the Midwest’s environmental
quality and economic development. ELPC is an advocate for both environmental health and
sustainable economic development. As an organization with a presence and members in Ohio,
ELPC and its members may be adversely affected by the outcome of this proceeding and is not
adequately represented by the other parties hereto.

Ohio Revised Code §4903.221 requires the Commission to consider four factors when
presented with a motion to intervene. In addition, PUCO’s procedural rules at Ohio
Administrative Code (OAC) §4901-11-1 similarly provides it shall consider five factors when
weighing a mation to intervene. ELPC’s motion meets each of the factors requircd by statute or
rule.

Pursuant to ORC §4903.221, the Commission must consider: ‘ )



(1) The nature and extent of the prospective intervenor’s interest;

(2) The legal position advanced by the prospective intervenor and

its probable relation to the merits of the case;

(3) Whether the intervention by the prospective intervenor will

unduly prolong or delay the proceedings; [and]

(4) Whether the prospective intervenor will significantly contribute

to full development and equitable resolution of the factual issues.
O.R.C. §4903.221(B). As to the first factor, ELPC’s interest in the case is to ensure the effective
and thorough implementation of Am. Sub. SB No. 221 (SB 221), the requirements for utilities to
provide alternative and renewable energy to customers in Ohio, including solar energy resources,
reflected at ORC §4928.64. Because the Application and Stipulation under consideration
addresses some of FirstEnergy’s responsibilities under SB 221, ELPC’s interest in this
proceeding is to ensure that the Commission holds those utilities subject to the requirements of
SB 221 to reasonable expectations of fulfillment. Further, ELPC has members in Ohio and has
an office in Ohio that focuses on Ohio energy and environmental issues, both subjects of
FirstEnergy’s Application. As to the second factor, because of the potential impacts on ELPC
and its Ohio members, ELPC wants to ensure FirstEnergy’s Application meets the applicable
legal requirements, specifically those in SB 221, and if not, recommend appropriate solutions.
Under the third factor, ELPC’s inclusion will not unduly delay or prolong the proceeding. The
Commission allowed parties to intervene anytime before April 5, 2010, and ELPC is meeting
that deadline. Moreover, ELPC is committed to working within the schedule set by this
Commission to achieve the efficient and orderly disposition of the questions presented. Finally,
ELPC will significantly contribute to the full development and resolution of the proceeding by
bringing its unique perspective to bear. ELPC has expertise and experience regarding SB 221

subjects that will contribute to resolving the pending issues. For example, ELPC intervened in
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cases involving energy efficiency benchmarks and commented on applications from FirstEnergy
and other Ohio utilities address solar renewable energy resource requirements.
Similarly, ELPC meets the requirements set forth in OAC §4901-11-1:

(1) The nature and extent of the prospective intervenor’s interest;

(2) The legal position advanced by the prospective intervenor and

its probable relation to the merits of the case;

(3) Whether the intervention by the prospective intervenor will

unduly prolong or delay the proceedings;

(4) Whether the prospective intervenor will significantly contribute

to full development and equitable resolution of the factual issues;

[and)

(5) The extent to which the person’s interest is represented by

existing parties.
Ohio Admin. Code §4901-11-1(B). The first four factors mirror those in ORC §4903.221 and
for the same reasons as stated above, ELPC meets those factors. As to the fifth, ELPC maintains
that no other party can adequately represent its interests as a regional environmental advocacy
organization that also focuses on “green” economic development, including new manufacturing
and job creation. ELPC is interested in how the programs will affect Ohio and the Midwest. No
other party focuses its efforts on regional environmental health or economic development. ELPC
is interested in both the environmental health of Ohio and that SB 221 is used an economic
development tool. Ohio is positioned to be a leader in the region for economic gain through
efficiency and renewable energy technologies. ELPC waats to ensure that Ohio receives the
economic and job creation benefits promised by SB 221, while protecting the area’s
environmental health. Because no other party advocates at the intersection of Ohio’s
environmental health and economic development, no other party represents ELPC's interests.

Finally, this Commission’s policy is to “encourage the broadest possible participation in

its proceedings (see e.g., Cleveland Elec. lllum. Co., Case No. 85-675-EL-AIR, Entry dated

January 14, 1986, at 2). The Supreme Court of Ohio, in a 2006 case addressing motions to



intervene before the PUCO, reinforced this “inclusive” standard. In that case, the Ohio
Consumer’s Counsel’s appealed the PUCO’s decision to deny intervention under O.R.C.
§4903.221 and O.A.C. §4901-1-11-01. In reversing the PUCOQ, and granting OCC’s motion to
intervene, the Court held, “intervention ought to be liberally allowed so that the positions of all
persons with a real and substantial interest in the proceedings can be considered by the PUCO.”
Ohio's Consumer Counsel v. PUCQ, (2006) 111 Ohio St. 3d 384, 388. The Court determined
that the OCC showed the necessary facts needed to meet the statutory and regulatory
requiréments:

The Consumers' Counsel explained her interest in the cases in her motions
to intervene and also explained that her views would not be adequately
represented by the existing parties. In the absence of some evidence in the
record calling those claims into doubt or showing that intervention would
unduly prolong or delay the proceedings, intetvention should have been

granted.
Id ELPC’s inclusion will contribute to this goat of broad participation in PUCO proceedings.

Because ELPC meets the criteria set forth in both ORC §4903.221 and QOAC §4901-11-1,
it asks this Commission to grant its motion to intervene in the above-captioned proceedings.

Respectfully submitted,

Michae)E. Hentz (0076264)

Environmental Law & Policy Center
1207 Grandview Ave,

Suite 201

Columbus, Ohio 43212

Telephone: 614-488-3301

Fax: 614-487-7510

E-mail: mheintz@elpc.org

Attorney for the Environmental Law &
Policy Center
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CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing Motion to Intervene has
been served upon the following parties, via electronic mail, this 1st day of April, 2010.
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Michaél E. Heihfe—"

James W, Burke

Arthur E. Korkosz

Mark A. Hayden

Ebony L. Miller

FirstEnergy Service Company
76 South Main Street

Akron, OH 44308
burkj@firstenergycorp.com
korkosza@firstenergycorp.com
haydemn@firstenergycorp.com
elmiller@firstenergycorp.com

James F. Lang

Laura C, McBride

N. Tervor Alexander

Kevin P, Shannon

Calfee, Halter & Griswold LLP
1400 KeyBank Center

800 Superior Ave.

Cleveland, OH 44114
jlang@calfee.com
Imcbride@calfee.com

David A. Kutik

Jones Day

901 Lakeside Avenue
Cleveland, OH 44114
dakutic@jonesday.com

Aftorneys for the FirstEnergy Companies

Duane Luckey
Greg Price
Kim Bgyko

Public Utilities Commission of Ohio .

180 East Broad Street, 12th Floor
Columbus, OH 43215
Duane.luckey@puc.state.oh.us
greg.price@puc.state.oh.us
Kim.bojko@puc state.oh.us

On Behalf of the Public Utilities
Commiission of Ohio

Todd Jones

Christopher Miller

Andre Porter

Gregory Dunn

Schottenstein Zox & Dunn Co., LPA
250 West Street

Columbus, OH 43215
aporter@szd.com

gdunn(@szd.com

cmiller@szd.com

Attorneys for the AICUO

David C. Rinebolt

Colleen L. Mooney

Ohio Partners for Affordable Energy
231 West Lima Street

Findiay, OH 45839-1793
drinebolt{@aol.com

Attorneys for Ohio Partners for
Affordable Energy
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Henry W. Eckhart
50 West Broad Street, #2117
Columbus, OH 43215

henryeckhart@aol.com

Attorney for the Natural
Resources Defense Council

Samuel C. Randazzo

Lisa G. McAlister

Joseph M. Clark

McNees Wallace & Nurick LLC
21 East State Street, 17th Floor
Columbus, OH 43215
sam@mwncmh.com
Imcalister@mwncemh.com
jeclark@mwnemh.com

Attorneys for Industrial
Users Energy-Ohio

Michael K. Lavanga
(GGarrett A. Stone

Brickfield; Burchette, Ritts & Stone, P.C.

1025 Thomas Jefferson Street, N.W.
8th Floor, West Tower

Washington, D.C. 20007
mkl@bbrslaw.com
gas@bbrslaw.com

Attorneys for Nucor Steel

C. Todd Jones, General Counsel
Christopher L. Miller

Andrew T. Porter

Gregory H. Dunn

Schottenstein Zox & Dunn Co., LPA
250 West Street

Columbus, OH 43215
aporter@szd.com

gdunn(@szd.com

cmiller@szd.com

Attorneys for The Association of
Independent

Colleges and Universities of Qhio

Michael D. Dortch

Kravitz, Brown & Dortch, LLC
63 East State Street

Suite 200

Columbus, OH 43215
mdortch@kravitzllc.com

Attorney for Duke Energy Retail Sales LL.C

Cynthia Fonner Brady

Senior Counsel

Constellation Energy Resources, LLC
550 W. Washington St, Suite 300
Chicago, IL 60661
David.fein@constellation.com
Cynthia.brady@constellation.com

Attorneys for Constellation New Energy,
Inc. and Constellation Energy Commodities
Group, Inc.

David F. Boehm, Esq.
Michael L. Kurtz, Esq.
Boehm, Kurtz & Lowry

36 East Seventh 3t., Ste. 1510
Cincinnati, OH 45202
dboehm@BKLlawfirm.com
mkurtz@BKLlawfirm.com

Attorneys for the Ohio Energy Group

Robert J. Triozzi

Director of Law

Steven L. Beeler

City of Cleveland

Cleveland City Hall

601 Lakeside Avenue, Room 106
Cleveland, Ohio 44114-1077
rtriozzi@ecity.cleveland.oh.us
sbeeler@gcity.cleveland.oh.us

Attorneys for City of Cleveland
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M. Howard Petricoff

Stephen M. Howard

Vorys, Sater, Seymour and Pease LLP
52 East Gay Street

PO Box 1008

Columbus OH 43216-1008
MHPetricoffi@vorys.com
smhoward@vorys.com

Laura Chappelle

PJM Power Providers Group
4218 Jacob Meadows
Okemos Ml 48864

Glen Thomas

PJM Power Providers Group
1060 First Avenue Suite 400
King of Prussia PA 19406

On Behalf of PIM Power Providers

Matthew W, Warnock
Bricker & Eckler LLP
100 South Third Street
Columbus, OH 43215
mawarnock@bricker.com

Attorneys for Ohio Schools Council

John W. Bentine

Mark S. Yurick

Matthew S. White

Chester, Willcox & Saxbe LLP
65 E. State Street, Suite 1000
Columbus. OH 43215-4213
myurick@cwslaw.com
jbentine@cwslaw.com
mwhite@cwslaw,.com

Attorneys for Kroger

Richard L. Sites

General Counsel & Senior Director of Health

Policy

Ohio Hospital Association

155 E. Broad Street 15th Floor
Columbus OH 43215-3620
ricks(@ohanet.org

Thomas J. O'Brien
Bricker & Eckler LLP
100 South Third Street
Columbus, Ohio 43215
tobrien@bricker.com

Attorney for Ohio Hospital Association

Steven Huliman, Vice President

- Morgan Stanley

2000 Westchester Avenue
Purchase, New York 10577
Steven Huliman@morganstanley.com

Douglas M. Mancino -

McDermott Will & Emery LLP
2049 Century Park East. Suite 3800
Los Angeles, CA 90067-3218
dmancino@mwe.com

Gregory K. Lawrence
McDermott Will & Emery LLP
28 State Street

Boston, MA 02109
glawrence@mwe.com

Afttorneys for Morgan Staliley
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Nolan Moser

Will Reisinger

The Ohio Environmental Council
1207 Grandview Ave.

Columbus OH 43212-3449
Nolan@theoec.org
Will@theoec.org

Attorneys for the Ohio Environmental
Council

Amy Spiller, Associate General Counsel
Duke Energy Business Services, Inc.
221 E. Fourth St.

Cincinnati, OH 45202
Amy.Spiller@duke-energv.com

Attorney for Duke Energy Ohio, Inc.

Glenn S. Krassen
Bricker & Eckler, LLP
1375 East Ninth Street
Suite 1500

Cleveland, Ohio 44114

gkrassen(@bricker.com

Matthew W. Wamock
Bricker & Eckler, LLP
100 South Third Street
Columbus, Ohio 43215
mwarnock@bricker.com

Attorneys for NOPEC

Jeffrey L. Small

Gregory 1. Poulos

Richard C. Reese

Ohio Consumer’s Counsel

10 West Broad Street, Suite 1800
Columbus, OH 43215-3485
small@occ.state.oh.us

poulos@ occ.state.oh.us

Morgan E. Parke

Michael R. Beiting

FirstEnergy Service Company
76 South Main Street

Akron, OH 44308
parkem@firstenergycorp.com
beitingm@firstenergycorp.com

Attorneys for FirstEnergy Solutions Corp.

Craig 1. Smith

2824 Coventry Road
Cleveland, OH 44120
wis29@yahoo.com

Attorney for Materials Science
Corporation

Thomas J. O’Brien
BRICKER Sc ECKLERLLP
100 South Third Street
Columbus, OH 43215-4291
tobrien(@bricker.com

Attorneys for Ohio Manufacturers’
Association

Jacqueline Lake Roberts
EnerNOC, Inc.

13212 Haves Corner Road SW
Pataskala OH 43062
jroberts@enernoc.com

Attorney for Enernoc, Inc.

Lance M. Keiffer

Assistant Prosecuting Attorney
Lucas County Courthouse

700 Adams Street, Suite 250
Toledo, Ohio 43604
lkeiffer@co.lucas.oh.us

Counsel for NOAC
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M. Howard Petricoff

Stephen M. Howard

Vorys, Sater, Seymour & Pease, LLP
52 East Gay St.

P.O. Box 1008

Columbus, Ohio 43216
mhpetricoff@vorys.com
smhoward@vorys.com

Teresa Ringenbach

Direct Energy Services, LLC

5400 Frantz Road, Suite 250

Dublin, OH 43016
teresa.ringenbach(@directenergy.com

Attorneys for Direct Energy Services, LLC

Theodore Robinson

Citizen Power

2121 Murray Ave,
Pittsburgh, PA 15217
robinson@citizenpower.com

Attorney for Citizen Power

Dane Stinson

Bailey Cavalieri, LLC

10 West Broad Street, Suite 2100
Columbus, Ohio 43215
Dane.Stinson@BaileyCavalieri.com

Attorney for Gexa Energy — Qhio, LLC

Joseph Meissner

Matthew Vincel

Legal Aid Society of Cleveland
1223 West 6TH St.

Cleveland, OH 44113
JPMeissn@lasclev.org
mvincel@lasclev.org

Attorneys for the Citizens Coalition
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