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INTRODUCTION
On December 15, 2009, Ohio Edison Company, Theelded Electric
llluminating Company, and The Toledo Edison Comp@jlectively, “FirstEnergy” or

the “Companies”) filed an Application for approdltheir three-year Energy Efficiency



and Peak Demand Reduction Program Portfolio Plan2d10 through 2012 and
Associated Cost Recovery Mechanisms (“PlahsThe Companies requested either a
procedural schedule that would allow for approvahe Plans by mid-March 2010 or,
alternatively, approval before April 1, 2010 of f@apecific programs -- th&ppliance
Turn-In Program, the Residential CFL Program (idetg low income), the C/I
Equipment Program (Lighting component), and theEgthipment Program (Industrial
Motors) -- referred to in the Plans as the “Fasickt programs.

On February 22, 2010, FirstEnergy joined withaixer parties in a motion
(“Joint Motion” by “Movants”) before the Public Uities Commission of Ohio (“PUCO”
or “Commission”) to approve certain programs onrdgarim basis. The Joint Motion
seeks approval of programs identified by FirstEpdog “Fast Track” approval, subject
to modification as stated in the Joint Motion (asdified, the “Identified Programs®).

This pleading is submitted within the time framerpitted under Ohio Adm.

Code 4901-1-12(C) for a responsive pleading.

! Also included in the Application was a requestdpproval of the Companies’ Market Potential Study
and Initial Benchmark Report, neither of whichegewant to the issues addressed in this Memorandum.

2 Plans at Company Exhibit 4, Direct Testimony ob@e L. Fitzpatrick at 9 (December 15, 2009).

3 Joint Motion at 2, footnote 2. The footnote refer a proposed modification of the Appliance Tlrn-
Program. Id. That modification is more fully debed later in the Joint Motion. Joint Motion at 7
(“Modification to the Appliance Turn In Program”).

* The Joint Motion states that it is submitted parguo Ohio Adm. Code 4901-1-12(A) (i.e. not inviaty
expedited treatment), and does not mention (otter in its title) a request for an expedited ruling
Nonetheless, this pleading is submitted in an effoexpedite treatment of the matters address#ukin
Joint Motion.



. ARGUMENT

A. The Commission Should Approve the Identified Prograns on
an Interim Basis.

R.C. 8§ 4928.66 requires the Companies in 2010doae energy consumption
and peak demand, and customers should be ablentagzess to energy efficiency and
peak demand reduction programs as soon as prdeticApproval of the Identified
Programs (i.e. including the modifications to Fisérgy’s original proposdlwould
permit Ohioans to start reaping the benefits af¢hgrograms sooner than would
otherwise be permitted under the current proceciataédule.

One program identified by the Companies as a “Feestk” program, the CFL
Program, was proposed during 2009 and later cordlgd-irstEnergy with the
Companies’ Plans that are at issue in these promgst Parties opposed FirstEnergy’s
proposal to combine a revised CFL program withhitse-year portfolio plan, stating that
the change “would result in at least a three-maleflay in the implementation of the CFL
program.” This pleading further demonstrates the desirthbyOffice of the Ohio
Consumers’ Counsel and Citizens Coalition for nraggd roll-out of FirstEnergy’s

energy efficiency and peak demand reduction prografime Commission’s interim

® The Appliance Turn-In Program, as proposed inGbepanies’ Plans, included an initial rebate of $75
during the first six months after launch of thegraam. The Joint Motion appropriately modifies that
proposal by reducing the rebate levels. Joint bfotit 7. Movants request modification of the paogr
incentive to “$50 initially, with a further reduoti to $35 six months after the launch of the progtald.

® See, e.gln re FirstEnergy Energy Efficiency and Peak Demand Reduction Programs, Case Nos. 09-580-
EL-EEC, et al., FirstEnergy’s Motion for Extensi@wovember 23, 2009).

Id., Memorandum Contra FirstEnergy’s Motion fortéision by the Office of the Ohio Consumers’
Counsel and the Natural Resources Defense Couriti{dovember 27, 2009).



approval of programs should not, however, pre-dater the consequences of
FirstEnergy’s decisions that have delayed impleateat of the CFL program. The
reservation of arguments concerning this contestatier appears to be provided for in
the Joint Motiorf

B. Arguments Should be Reserved.

The instant pleading is submitted, in an abundahcaution and hopefully not in
conflict with the material terms of the Joint Matid to confirm the remaining elements
in the Joint Motion that concern conditions placedapproval of the Identified
Programs. The conditions placed in the Joint Motipon its approval are stated in
puzzling fashiort’ but do not seem to conflict with the positiongestan this pleading.

The Joint Motion seems to request that the IdextiRrograms (i.e. the modified
version of FirstEnergy’s proposed programs) be @ on an interim basis and that the
Commission not retroactively treat reasonably iredicosts based upon later

Commission modification (if any) of the Identifi@®dograms that are partly the subject of

8 Joint Motion at 10, footnote 10 (“nothing in tmeuest precludes a party from challenging thescost
already incurred by the Companies”).

® This pleading is intended to be especially resperts Commissioner Roberto’s comments in this éock
regarding the need for stating concerns on isslrere FirstEnergy Energy Efficiency and Peak Demand
Reduction Programs, Case Nos. 09-580-EL-EEC, et al., Oral Argumentat 69 (October 28, 2009).

2 The Joint Motion itself asks that two elementsapproved on its first two pages; four elements are
contained in the Joint Motion on the third pagey ®lements are again featured in the introductfdhe
Memorandum in Support of the Joint Motion (JointtMo at 7); three elements appear to be discussed i
the argument of the Memorandum in Support, andfardnt three elements are stated in the summary of
the Memorandum in Support (id. at 10-11). The estjthat “Findings 9 and 10 of the Commission’s
Order in Case No. 09-1004-EL-EEC et al . . . nef fifected by the granting of the Motion,” is stt

only in the Joint Motion itself (id. at 3) and imet summary of the Memorandum in Support (id. at bdj

is not controversial. The undersigned parties tstdad that the Joint Motion does not argue for any
alteration or waiver of a rule, or argue for altena of precedent related to the subject of thesegedings.



this proceeding. This condition reflects the nsitgsin order to encourage FirstEnergy

to implement programs in the near-term, for Comiarsassurances that reasonable costs
incurred by the Companies in reliance upon approigie Joint Motion would be
recoverable. This condition also reflects the rédlity of Commission review of the
Identified Programs in these proceedings, includengew during the scheduled
evidentiary hearing.

The Joint Motion states that Movants do not seékégate the Commission’s
ability to review any of these programs in detadlily that any Commission modification
“be made on a prospective basis” since the Compaveelld incur commitments before
any modifications would be knowh. The Joint Motion states that it does not attetmpt
“dictate[ ] how the ESP Stipulation should be ipteted,*? reserves for litigation “costs
contemplated in Rule 4901:1-39-07(A)” other thamsknable program costs incurred by
the Companies in reliance upon approval of thetltied Programs on an interim badfs,
and does not “preclude[ ] a party from challendimg costs already incurred by the
Companies through their prior CFL Program thahesgubject of Case No. 09-580-EL-
EEC.™ The Joint Motion appears to recognize that thégsato the above-captioned

cases have taken varying positions in these caskbave the right to continue to take

11 Joint Motion at 8.
12 Joint Motion at 7, footnote 5.
131d., footnote 10.

141d. The treatment of costs associated with the @&gram proposed by FirstEnergy in 2009, and
delayed for inclusion in the Companies Plans, spudlied. See, e.dn re FirstEnergy Energy Efficiency
and Peak Demand Reduction Programs, Case Nos. 09-580-EL-EEC, et al., Memorandum @ontr
FirstEnergy’s Motion for Extension by the Officethe Ohio Consumers’ Counsel and the Natural
Resources Defense Council (November 27, 2009).



varying positions in these cases. All positiond arguments in these cases and in related
cases appear unaffected by this Joint Motion, extep Movants request that the
Commission not (at a later date) alter its rulimgtioe Identified Programs in a way that
would result in retroactive treatment of costs oaably incurred as the result of the
interim approval of the Identified Programs.

The exception to maintaining all matters for litiga in these cases -- i.e.
providing assurances regarding FirstEnergy’s regowereasonably incurred costs in
reliance upon approval of the Joint Motion -- sldooihly apply to the Companies’ cost
recovery during the time period between the indigbroval of the Joint Motion and the
effective date of the Commission’s first order netjag Identified Programs that follows
approval of the Joint Motion (referenced for pug® of this pleading as the “Final
Order”). The Companies’ recovery of costs reldatethe Identified Programs that are
not reasonably incurred in reliance upon the PUGQ@amting of the Joint Motion should
remain subject to the determinations in the Comiomss Final Order. This appears to

be the intent of the Joint Motion.

. CONCLUSION

The Identified Programs should be approved for anp@ntation based upon the
conditions and reservation of rights stated in gésading. The conditions and the
reservation of rights contained in this pleadingegr to be consistent with those stated in
the Joint Motion. Near-term implementation of tentified Programs should proceed

in order to provide benefits to Ohioans.
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