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n the Matter of the Application of Ohi (/ ¥
In the Matter of the Application o 10 O {{

Edison Company, The Cleveland Electric
Huminating Company, and The Toledo
Edison Company for Approval of Ohio
Site Deployment of the Smart Grid
Modernization Initiative and Timely
Recovery of Associated Costs

Case Nos. 09-1820-EL-SSO
09-1821-EL-GRD
09-1822-EL-EEC
09-1823-EL-AAM

MOTION FOR INTERVENTION AND MEMORANDUM IN SUPPORT OF
THE KROGER CO.

I MOTION FOR INTERVENTION

Pursuant to Ohio Revised Code (“R.C.%) § 4903.221 and Ohio Administrative Code
(“O.A.C”) 4901-1-11, The Kroger Co. respectfully moves the Commission for leave to
intervene in the above-captioned dockets, for the reasons more fully set forth below in the

Memorandum in Support.

IL. MEMORANDUM IN SUPPORT

The Kroger Co. respectfully submits that it is entitled to intervene in these proceedings.
For purposes of considering requests for leave to intervene in a Commission proceeding, O.A.C.

4901-1-11(A) provides that:

Upon timely motion, any person shall be permitted to intervene in a proceeding
upon a showing that: ... (2) The person has a real and substantial interest in the
proceeding, and the person is so situated that the disposition of the proceeding
may, as a practical matter, impair or impede his or her ability to protect that
interest, unless the person's interest is adequately represented by existing parties.
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Further, R.C. § 4903.221(B) and O.A.C. 4901-1-11(B) provide that the Commission, in

ruling upon applications to intervene in its proceedings, shall consider the following criteria:

(1) The nature and extent of the prospective intervenor’s interest; {2) The legal

position advanced by the prospective intervenor and its probable relation to the

merits of the case; (3) Whether the intervention by the prospective intervenor will

unduly prolong or delay the proceedings; (4) Whether the prospective intervenor

will significantly contribute to full development and equitable resolution of the

factual issues.

O.A.C. 4901-1-11(B) also provides that an additional factor in considering a request to
intervene will be the extent to which the person’s interest is represented by existing parties.

In the above-captioned proceedings, Ohio Edison Company, The Cleveland Electric
[lluminating Company and The Toledo Edison Company (collectively “FirstEnergy”) filed an
application for approval of the deployment of Smart Grid and AMI technologies throughout the
FirstEnergy service territory (“Application”) and requested cost recovery for such deployment.
The Kroger Co. is a consumer of significant amounts of electric distribution service provided by
FirstEnergy in numerous locations throughout FirstEnergy’s service territories. If the
Commission adopts FirstEnergy’s Application, the rates The Kroger Co. pays for electricity
could be substantially affected. Accordingly, The Kroger Co. has direct, real, and substantial
interests in these proceedings. The disposition of these proceedings without The Kroger Co.’s
full participation will prejudice and impede The Kroger Co.’s ability to protect its substantial
business interests in these proceedings.

Further, others participating in these proceedings do not represent The Kroger Co.’s

interests. Inasmuch as others patticipating in these proceedings cannot adequately protect The



Kroger Co.’s interests, it would be inappropriate fo determine these proceedings without The
Kroger Co.’s participation. The Kroger Co. submits that its unique perspectives will contribute
to the full, equitable, and expeditious resolution of these proceedings. Finally, The Kroger Co.’s
timely intervention will not unduly delay these proceedings, or unjustly prejudice the interests of

any existing party to these proceedings.

III. CONCLUSION

For the reasons set forth above, The Kroger Co. respectfully requests that the

Commission grant The Kroger Co.’s request to intervene in the above-captioned dockets.

Respectfully submitted,
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John W. Bentine, Esg. (0016388)
E-Mail: jbentine@cwslaw.com
Direct Dial: (614) 334-6121
Mark S. Yurick, Esq. (0039176)
E-mail: myurick@cwslaw.com
Direct Dial: (614) 334-7197
Matthew S. White, Esq. (0082859}
E-mail: mwhite@cwslaw.com
Direct Dial: (614) 334-6172
Chester, Willcox & Saxbe LLP
05 East State Street, Suite 1000
Columbus, Ohio 43215-4213
Telephone:  (614) 221-4000
Facsimile: (614) 221-4012

Attorneys for The Kroger Co.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Comments of The Kroger Co. was served
upon the following parties of record or as a courtesy, via U.S. Mail postage prepaid, express

mail, hand delivery, or electronic transmission, on January {3, 2010,

Ebony L. Miller

FirstEnergy Service Company
76 South Main Street

Akron, Ohio 44308
elmiller@firstenergycorp.com

Ann M., Hotz

Jeffrey L. Small

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215
hotz@occ.state.oh.us
small@occ.state.oh.us

Samuel C. Randazzo

Lisa G. McAlister

Joseph M. Clark

McNees Wallace & Nurick LLC
21 East State Street, 17" Floor
Columbus, Ohio 43215
sam{@mwncemh.com
Imealister@mwnemh.com
jelark@mwnemh.com

ND: 4821-4884-6597, v. |

David C. Rinebolt

Colleen I.. Mooney

Ohio Partners for Affordable Energy
231 West Lima Street

Findlay, Ohio 45839
Cmooney2@columbus.rr.com
drinebolt@ohiopartners.org

David F. Boechm

Michael L. Kurtz

Boehm Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, Ohic 45202
dboehm@BKLlawfirm.com
mlurtz@BKLlawfirm.com

Kimberly W. Bojko

Attorney Examiner

The Public Utilities Commission of Ohio
180 East Broad Street

Columbus, Ohio 43215

William Wright
Assistant Attorney General

Public Utilities Division

The Public Utilities Commission of Ohio
180 East Broad Street
Columbus, Ohio 43215

Matthew S. White
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