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The OCC (representing 4.5 million residential customers), the OMA (representing 

over 1600 large and small industrial manufacturers), the OHA (representing 170 primary 

care facilities and 40 health systems across Ohio) the OEG (representing 22 of Ohio's 

most energy-intensive industries) and Citizen Power, Inc. (a not-for-profit research 

education and advocacy agency) referred to herein as "Customer Parties" submit these 

Joint Reply Comments to the December 14, 2009 Comments of Columbus Southem 

Power Company, Ohio Power Company, Duke Energy Ohio, Dayton Power and Light, 

Cleveland Electric Illuminating, Toledo Edison and Ohio Edison (collectively 

"Utilities"). 

I. INTRODUCTION 

In SB 221, the Legislature—by near unanimous vote—determined that this 

Commission should once again regulate the full eamings (generation, transmission, and 

distribution) of the investor owned electric utilities serving Ohio. This was an historic 

change from the deregulation of generation service which existed previously. 
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The SEET process is one of the strongest regulatory tools the Commission has 

under S.B. 221, and it should be utilized, not squandered. The Commission can use the 

SEET process to: I) promote economic development and customer satisfaction by 

refunding excess profits; 2) influence fundamental management decisions, such as which 

Regional Transmission Organization (RTO) a utility should be a member of; and 3) 

manage the level of prospective ESP rate increases. With the market price for electric 

power cunently low, the risk that a generation-owning utility might terminate its ESP 

after a SEET refund and opt for an MRO is small. Therefore, the Commission is now is a 

strong position to establish reasonable procedures for enforcing the SEET process. 

Below is a chart showing the ROE earned by each of the Utilities for the 12 

months ended September 30, 2009. The ROE for Columbus Southem was 19.42%. In 

particular, we believe that this after-tax profit margin is excessive under the SEET, 

especially given the hardships being faced by almost all other segments of the Ohio 

economy. The issues being decided here will set the stage for either rate relief for 

consumers or continued excess profits. 



Ohio Utility Companies 
Revenue Requirement/Refund for Each 1 % Change In Return on Common Equity 

Twelve Months Ending September 30, 2009 
($000's) 

Source: FERC Form 1/3-Q Pages 112,114,115,117 
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II. JOINT REPLY COMMENTS 

QUESTION 1: 

SHOULD OFF-SYSTEM SALES (OSS) BE INCLUDED IN THE 
SIGNIFICANTLY EXCESSIVE EARNINGS TEST (SEET) 
CALCULATIONS? 

Staffs Recommendation: 

Staff recommends that off-system sales (OSS) should be included in the net 

earnings used to calculate retum on equity for the SEET. 

AEP's Comments: 

AEP objects to Staffs recommendation on the following grounds: 

(1) OSS revenues are not an adjustment to AEP Ohio's ESP. Consequently, it 
would be unreasonable to treat eamings that result from wholesale 
transactions and also that are not the result of any adjustment included in a 
provision of the EDU's ESP as significantly excessive. 

(2) AEP Ohio believes that OSS margins result from wholesale, not retail, 
transactions whose rates are authorized by the FERC, and ordering eamings 
that result from FERC jurisdictional wholesale rates to be returned to retail 
customers would be unlawful. 

DPi&L's Comments: 

DP&L argues that off-system sales are wholesale transactions not subject to 

PUCO jurisdiction. It argues that it is inappropriate to include non-jurisdictional 

revenues in the determination of SEET. DP&L also claims that if Staff's 

recommendation is accepted, it would have the effect of discouraging utilities to make 

off-system sales placing customer and shareholder interests at odds. 



Duke's Comments: 

Duke did not comment on this issue. Duke has agreed to Staffs recommendation 

in its ESP stipulation. 

FE's Comments: 

FE did not comment on this issue. 

Cnstomer Parties' Reply Comments: 

SB 221 compares all of the eamings of the utility with all of the eamings of 

comparable companies. Columbus Southem, Ohio Power and DP&L would have the 

PUCO compare only part of their utility eamings with 100% of the eamings of 

comparable companies. This is asymmetrical and would bias the eamings comparison. 

Off-system sales are made from power plants whose costs are included in the ESP 

rates, in some shape or form. Additionally these power plants are financed by the 

capitalization (debt and equity) that is included in the ROE computation. Traditionally, 

the PUCO has required electric utilities to share profits of off-system sales between 

customers and utilities. The sharing of the profits from off-system sales is an issue of 

fairness. Moreover, the sharing of off-system sales profits promotes the policy of the 

state to ensure the availability of reasonably priced retail electric service. 

Nonetheless, the Utilities would have consumers pay for the power plants and not 

receive credit for the profits from sales that are made from those plants. In 2007, profits 

fi-om off-system sales were $146.7 million for Ohio Power and $124 million for 

' See for e.g. In the Matter of the Application of the Cleveland Electric Illuminating Company for an 
hicrease in Rates, Case No. 84-188-EL-AIR, Opinion and Order at ̂  61-65 (March 7, 1985). 



Columbus Southern.^ During the period of the AEP Ohio ESP, the projected profit from 

off-system sales is approximately $791 million. Ignoring these huge margins would be a 

windfall to the utilities and unfair to consumers. The power plants included in the ESP 

rates are responsible for huge amounts of off-system sales. In 2008, 53.8% of Ohio 

Power's sales (MWh) were off-system (sales for resale) and for Columbus Southem the 

number was 29.9%. See Attachment 1. In other words, most of the output from Ohio 

Power's power plants was sold off-system. 

Since 2007 the market price for electricity has fallen, but whatever amount of 

profit earned by selling power into the wholesale market from power plants that have 

been and are currently being paid for by Ohio retail consumers, should not only be a 

credit to customers' ESP rates, but should also be reflected in the SEET. 

Indeed, OCC has appealed to the Ohio Supreme Court the PUCO's failure, in 

Case No. 08-917-EL-SSO (AEP Ohio's ESP proceeding) to use profits from off system 

sales to reduce ESP rates."^ In the AEP Ohio ESP proceeding, OEG witness Kollen 

testified that in each of the jurisdictions that AEP operates, profits from off-system sales 

are used by the state commissions to lower rates.^ Therefore, AEP's position would 

discriminate against Ohio, compared to West Virginia, Virginia, Kentucky, Indiana, and 

Michigan. Similarly, Kroger's witness Higgins presented testimony recommending a 

credit to customers for profits for off-system sales. A fuel adjustment charge without 

such a credit is "asymmetrical and fundamentally unreasonable," he opined.^ 

^ Kollen Direct Testimony at 14, Case No. 08-917-EL-SSO. 

^ OCC Ex. 6 at 7-8; OCC Ex. 7, Case No. 08-917-EL-SSO. 

•* Notice of Appeal (November 5, 2009), Ohio Supreme Court Case No. 09-2002. 

^ Kollen Direct Testimony at 14. 

Higgins Direct Testimony at 9. 



The Utilities' position is also inconsistent with the energy efficiency mandates of 

SB 221. As consumers pay for the costs of energy efficiency, the power which is 

consei-ved is available to be sold in the off-system sales market. For example, in 2009 

AEP Ohio's energy efficiency programs saved 303,410 MWH, which freed up a like 

amount of power for resale in the wholesale market. (See Attachment 2). If off-system 

sales margins are included in the SEET, they can serve as a form of off-set to the energy 

efficiency costs. But under AEP's position, consumers would pay the full energy 

efficiency costs and AEP would keep the added off-system sales profits that are made 

available by reduced consumption in Ohio. 

AEP makes a legal argument that including the off system sales profits in the 

SEET violates the federal power act. None of the cases it cites support that claim.^ 

These cases stand for the proposition that when a utility pmdently incurs FERC-approved 

costs, the state may not deny collection of such costs in retail rates. None of the cases 

deal with the retail ratemaking treatment of off-system sales margins derived from power 

plants included in retail rates. 

QUESTION 2: 

SHOULD THE COMMISSION DETERMINE SEET ON A SINGLE 
ENTITY BASIS OR COMPANY-WIDE BASIS? 

Staffs Recommendation: 

The SEET should be calculated for the single entity^ being the Applicant. 

^ See Columbus Southern Power Company's and Ohio Power Company's Initial Comments at 3-5 and 
Footnote 1. 



AEP's Comments: 

AEP maintains that there are compelling policy reasons for performing the SEET 

on Columbus Southem and Ohio Power on a combined basis. These policy 

considerations include the promotion of efficient investment and operating practices and 

to seek out and achieve economies of scale. AEP also argues that it will be unfair to the 

common shareholders to require an affiliate EDU to refund excessive eamings while 

another affiliated EDU may be simultaneously earning a retum on common equity that is 

below an excessive retum. In addition, AEP argues that the application of SEET should 

be on the same combined basis that was used by the Commission in analyzing the ESP. 

AEP Ohio also contends that the reference to "affiliates" in the statute addresses only 

related entities that are not electric distribution utilities, such as competitive retail electric 

service providers or generation-only and transmission-only companies. AEP claims the 

statute does not preclude the Commission from considering the combined retum on 

equity of the affiUated EDUs. 

DP&L's Comments: 

DP&L did not comment on this issue. 

Duke's Comments: 

Duke has concems with the recommendation of the Staff. Duke is proposing that 

a different treatment be applied to wholly-owned subsidiaries, which is unique to Duke. 

Duke Energy Kentucky is wholly-owned by Duke Energy Ohio, hie. Duke also claims 

further complication because it owns and operates a gas distribution system in addition to 

its electric facilities. Duke claims the language in the last sentences of division (F) of 

Secfion 4928.143, ORC does not address wholly owned subsidiaries or the impact of 

operating a combined electric and gas system, and the Commission should not alter the 



legislature's intent. Duke seems to agree the determination of SEET should be on a 

single entity and the financial impact of a holding company parent or an affiliate should 

be excluded from consideration. 

FE's Comments: 

FE did not comment on this issue. 

Customer Parties' Reply Comments 

The legal definifion and requirements on this issue are quite clear, and the 

Customer Parties believe that the test must be applied to a single entity. Rates are set for 

an electric utility and not for a combined entity, and are set in a specific jurisdiction. 

Further, SB 221 requires that adjustments be made for the capital stmcture and financial 

risk of an electric utility, not for the combined entity. 

AEP provides some public policy and legal arguments on this issue. The alleged 

operafional benefits and economies of scale associated with AEP Ohio are 

unsubstantiated and irrelevant to the application of SEET on a single-utility entity such as 

Columbus Southem or Ohio Power. The application of SEET on a single-entity basis 

does not prevent Columbus Southem or Ohio Power from improving operational 

efficiency or in making better investment coordination on a combined basis. The 

customers and shareholders of Columbus Southem and Ohio Power can and should still 

receive the operational benefits and economies of scale with the SEET being applied 

according to the statute. In fact, under the AEP Interconnection Agreement, Ohio Power, 

Columbus Southem and the other three AEP East Member Companies (Indiana & 

Michigan, Appalachian Power and Kentucky Power) must operate their combined 

systems on a joint dispatch basis for their mutual benefit. 



The argument of "fairness to common shareholders" is interesting but 

unsupported. It can be expected that the subsidiaries of a parent utility company will 

have different financial performances and be subject to different regulatory oversights. 

There is no justification to combine the profits of Columbus Southem and Ohio Power 

together in the application of SEET. The approved rate of retum, capital structure, cost 

of debt, and tariffs of the two companies all set separately by the Commission. 

AEP argues that the PUCO ESP analysis was done on a combined AEP Ohio 

basis. Although this may have been done for the limited purpose of comparing the MRO 

to the ESP, this is not how the PUCO has treated other aspects of the ESP filings. The 

Staff said it correctly, "The SSO AppHcant is a single entity that makes the SSO for the 

consideration of its customers. The Applicant has its own unique rate schedule. The 

Applicants would make restitution for its eamings deemed to be excessive."^ 

Duke Energy Ohio has proposed some unique consideration of its calculation of 

SEET. Duke argues that the presence of a wholly-own subsidiary, Duke Energy 

Kentucky, and a gas distribution system has made the application of SEET uniquely 

difficult or complicated. The issues raised by Duke Energy are real, but can reasonably 

be dealt with. In Duke's ESP Application and many previous electric rate cases, Duke 

was required to submit electric-only financial information to support its application, and 

Duke has met the filing requirements each and every time. Duke Energy Ohio Inc. has 

regularly and separately calculated and filed all the financial and regulatory infonnation 

allocated to Duke Energy's electric distribution system, gas distribution, and Duke 

Energy Kentucky. There is no undue burden imposed on Duke for preparing the 

information on rate base, operating expenses, operating income, retum on equity, and rate 

See Staff Recommendations at 2. 

10 



of retum solely for Duke's electric services. There is no reason that the same or similar 

type of infomiafion cannot be made available for the apphcation of SEET or that it will 

impose undue burden on Duke. 

QUESTIONS 3 & 11: 

WHAT ADJUSTMENTS SHOULD BE INCLUDED IN THE SEET 
CALCULATION AND HOW SHOULD WRITE-OFF AND DEFERRAL BE 
REFLECTED IN THE RETURN ON EQUITY CALCULATION FOR 
SEET? 

Staffs Recommendation: 

In general, stated financial results without adjustment should be used for 

calculation of the SEET. Also, where applicable, adjustments should be made to 

remove items associated with non-Ohio service areas. 

AEP's Comments: 

AEP generally agrees with the Staffs several more-detailed recommendations on 

this issue. AEP believes that eamings attributable to activities other than the Ohio 

Commission's jurisdiction, including OSS, should be excluded from the SEET. AEP also 

argues that only eamings that result from adjustments created by the ESP or MRO should 

be subject to SEET. In addition, AEP points out in ordering any refund, the Commission 

is allowed to consider other factors such as the capital requirements of fiiture committed 

investment in Ohio prior to ordering any refund. 

DP&L's Comments: 

DP&L argues some adjustments to SEET are justified. They include significant 

non-recurring adjustments related to regulated operations such as out-of-period tax 

adjustments, adjustments for economic conditions or potential significant loss of load. 

11 



DP&L also supports the position that the revenues, expenses and eamings of any affiliate 

or parent company shall not be considered, directly or indirectly, in the SEET calculation. 

Duke's Comments: 

Duke claims it is in a unique situation and the ESP Stipulation included specific 

agreement as to the adjustments that would be made in the implementation of the 

significantly excessive earning test. Specifically, Duke's retum on common equity is to 

be computed using Duke's FERC Form 1 financial statement from the prior year, 

including off-system sales, subject to certain listed adjustments. The Stipulation does not 

say that adjustment would be made to remove items associated with non-Ohio service 

areas. 

FE's Comments: 

FE generally concurs with the apparent thmst of the Staffs recommendation, but 

finds portions of the Recommendations unclear. It proposes specific language for 

clarification. 

Customer Parties' Reply Comments: 

There is a general agreement among all parties regarding the types of adjustments 

included in the SEET calculation. Those adjustments clearly related to the ESP will be 

included in the application of SEET, and those not related to ESP will not. However, the 

Customer Parties disagree with AEP's assertion that profits from off-system sales are 

transactions outside the PUCO's jurisdiction and therefore should be excluded from the 

calculation of SEET. We recognize that the rates and terms of off-system sales are 

indeed outside the jurisdiction of PUCO and they will not be changed as a result of the 

12 



application of the SEET. However, the application of SEET is based on the comparison 

of an Ohio EDU's total profit with the total profits earned by a comparable group of 

companies. The earnings from off-system sales are a part of the total profit earned by the 

Ohio EDU and must be included in the calculation of SEET in order to avoid an 

asymmetrical comparison. 

Also, AEP's comments on this issue confuse ESP rate adjustments, which are rate 

increases to consumers, with off-system sales margins, which reflect increased wholesale 

sales. No revenue item, whether retail or wholesale, is an ESP adjustment. 

The FirstEnergy Companies would exclude from eamings extraordinary items, as 

well as "those which are otherwise non-representative of a utility's operations." This 

would result in mini rate cases and is unworkable. 

QUESTION 4: 

WHAT IS THE PRECISE ACCOUNTING DEFINITION OF "EARNED 
RETURN ON COMMON EQUITY" THAT SHOULD BE USED? 

Staffs Recommendation: 

Earned retum should be the net income for the year divided by the average 

common equity over all months of the year. 

13 



AEP's Comments: 

AEP suggests some clarifications regarding the definition of net income and 

average book equity. AEP objects to the inclusion of FAC expenses that are being 

deferred for recovery in a future period in earned retum on common equity. 

DP&L's Comments: 

DP&L agrees with Staff, but with two changes: net income less preferred 

dividends should be the starting points for any adjustment, and average common equity 

should be calculated using 13 monthly balances. 

Duke's Comments: 

Duke did not comment on this issue. 

FE's Comments: 

FE agrees with the Staffs Recommendation. 

Customer Parties' Reply Comments: 

The Customers Parties have no objection to most of the proposed clarifications 

made by AEP and DP&L. 

However, we do object to the proposal made by AEP that '^earned return on 

common equity should not include FAC expenses that are being deferred for recovery in 

a future period. " It is clear from the totality of AEP's comments (in page 8) that AEP 

actually intends to say ''FAC revenues," instead o f FAC expenses.'' Furthermore, AEP's 

comments seem to indicate all deferred FAC "revenues, or expenses''' will be excluded 

from the calculation of the SEET, not only in the deferred period (2009-2011), but also in 

the recovery period of 2012-2018. This is totally unacceptable as it would forever deny 

consumers a proper accounting. 

14 



The Customer Parties continue to recommend that ''any deferral of fuel costs or 

other items should be reflected in the return on equity calculation for SEET in the year 

when the retail sales occur, not in later years when the deferred revenues are received.'^ 

DefeiTals should be included in eamings and any excess profits should first be 

used to pay back the deferral before there are any cash refunds. However, the Customer 

Parties are still concemed about pre-determining that deferrals should be collected from 

customers. 

QUESTION 5: 

WHAT IS THE DEFINITION OF "SIGNIFICANTLY IN EXCESS OF THE 
RETURN ON COMMON EQUITY"? 

Staffs Recommendation: 

A retum on common equity of the greater of 200 basis points above the mean or 

in excess of 1.28 (expressed as basis points) times the standard deviation above 

the mean of a comparable group of companies, should be defined as significantly 

in excess. 

AEP's Comments: 

AEP agrees with the use of a statistical approach in setting the threshold of SEET 

and that a backstop of 200 basis points, as an altemative threshold, is appropriate. 

But, AEP recommends a 95% confidence level. This would result in threshold 

ROE of the mean (average) retum of the comparable group plus the standard 

deviation times 2.0. 

15 



DP&L's Comments: 

DP&L disagrees with the Staffs recommendations. Like AEP, DP&L proposes 

2.0 times the standard deviation plus the mean average retum of the comparable 

group. DP&L also suggests using the utility's regulated retum on equity 

established in its most recent rate setting proceeding before the PUCO, plus thirty 

percent as the appropriate backstop measure given the tough economic 

environment. 

Duke's Comments: 

Duke objects to the Staffs recommendations. Duke proposes to use a 95% 

confidence level or 1.64 times the standard deviation plus the mean retum of the 

comparable group. 

FE's Comments: 

FE generally agrees with the use of the 90% confidence level (corresponding to 

the 1.28 multiplier applied to the standard deviation) if the sample companies 

including companies from non-utility industries. FE argues for a higher 

confidence level (e.g. 95% or 97.5%) if the sample companies are limited to 

regulated utilities or just electric utilities. FE concurs with the Staffs 

recommendation of using a 200 basis point minimum increment above the mean 

of the sample group as a backstop. 

16 



Customer Parties' Reply Comments: 

The Customers Parties object to the application of any statistical-based approach. 

Our positions are detailed and highlighted in the initial comments.^ 

The Utilities propose no new proposals on this issue except the one made by 

DP&L. DP&L suggests using the utility's regulated retum on equity estabhshed in its 

most recent rate-setting proceeding before the PUCO, plus thirty percent as the 

appropriate backstop measure given the tough economic environment. This proposal is 

not based on DP&L's testimony in its ESP case or any other cases. It should be noted 

that DP&L's suggestion only applies to an appropriate backstop, not the SEET threshold. 

Therefore, this proposal must be evaluated in comparison to the Staffs proposed 

backstop of the average retum plus 200 basis points. We also want DP&L to clarify the 

"thirty percent" refers to the adjustment made as a percentage of the established retum on 

equity, not an adjustment of thirty percentage points on top of the established retum on 

equity. 

The Customer Parties object to DP&L's proposed backstop. This DP&L proposal 

is without foundation. DP&L provides no explanation or basis for the "thirty percenf' 

figure. Why is "thirty percenf a fair and reasonable adder? Does any other jurisdiction 

use this "thirty percent" adder? Furthermore, for most Ohio EDUs, the established retum 

on common equity was set in rate proceedings ten or fifteen years ago. These established 

ROEs have little relevance to the current cost of capital and economic condition. 

DP&L's proposed backstop is of questionable value in the application of SEET. 

'"* See Customer Parties' initial Joint Comments at 3-11. 

17 



AEP says 2.0 standard deviations should be used in Staffs new formula, not 1.28. 

Here is the ROE threshold using 2.0 standard deviations and the comparison group 

proposed by AEP in its ESP: 13.91% plus 65.02% (32.51 multiplied by 2.0) - which 

yields 78.9%. A retum on equity of 78.9% is unreasonable on its face. This is just one 

additional example demonstrating why Staffs new statistical method is unreasonable and 

should be rejected by the Commission. 

QUESTIONS 6 & 9: 

HOW SHOULD COMPANIES "THAT FACE COMPARABLE BUSINESS 
AND FINANCIAL RISK" BE DETERMINED, AND HOW SHOULD THE 
EARNINGS OF A COMPARABLE COMPANY BE ADJUSTED TO 
COMPENSATE FOR THE FINANCIAL RISK DIFFERENCE 
ASSOCIATED WITH THE DIFFERENCE IN CAPITAL STRUCTURES? 

Staffs Recommendation: 

It is appropriate that a comparable group sample be determined and utiHzed on a 

case-by-case basis, consistent with Section 4928.143(F), Revised Code. Staff also 

recommends that the leverage (i.e. ratio of common equity) consideration should 

be of secondary significance (in comparison to the consideration of selecting a 

larger sample of comparable companies) in the group selection process 

AEP's Comments: 

AEP generally concurs with the Staffs recommendations, and further states that 

the choice of selecting the comparable group would be at the discretion of the 

utility. 
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DPL's Comments: 

DP&L agrees with the Staffs recommendation. Comparable companies may be 

adjusted on a case-by-case basis to take into account different capital stmcture consistent 

with ORC 4928.143 (E) and (F). 

Duke's Comments: 

Duke did not comment on this issue. 

FE's Comments: 

FE has no particular objection to the Staffs recommendation of selecting and 

using the sample companies on a case-by-case approach. But FE suggests the sample 

selection methodology proposed by FE in the ESP case should be imiformly applied to all 

electric utilities in the state. 

Customer Parties' Reply Comments: 

The Customer Parties have strong reservation about the Staffs recommendation 

on this issue. We believe this issue is of critical importance to the application of SEET. 

Our position has been clearly explained in detail in the initial comments. We continue to 

recommend a uniformly-applied methodology of selecting comparable companies based 

on OCC witness Dr. J. Randall Woolridge's recommendation for all Ohio EDUs. 

SB 221 explicitly states the capital structure of the utility should be considered 

and accounted for in assessing the SEET. But the Staffs position makes this a secondary 

consideration. Whereas we do believe the group composition is the most important and 
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the most difficult, we need to stress that SB 221 requires a capital structure adjustment. 

We cannot let that become a non-issue and decided on a case-by-case basis. 

The Customer Parties object to AEP's suggestion that the choice of selecting the 

comparable group would be at the discretion of the EDUs. As stated in the initial 

comments, this is tantamount to "'putting the fox in charge of the hen housed' and 

"leaving this critical decision to the utilities can lead to unreasonable results, such as a 

55.5% ROE threshold:' 

The Customers Parties also believe that the statute requires that leverage (i.e. ratio 

of common equity) consideration be given primary and explicit consideration in the 

group selection process.'*^ We object to the method proposed by FE that ignores 

"leverage" in sample group selection and instead adjusts the resulting retum. 

FirstEnergy wants a uniform state-wide method for determining comparable 

companies. We propose that it should be Dr. Woolridge's method. The FirstEnergy 

methodology in comparable group selection, first proposed in its ESP case, is flawed and 

unreasonable. The FirstEnergy methodology is arbitrary and includes no risk measures. ̂ ^ 

If the Commission believes that the distribution-only FirstEnergy utilities are less risky 

than generation-owning utilities, then this can be accounted for with a lower basis point 

premium above the benchmark retum. 

"̂  See, for example, Woolridge testimony at 1-2 in Case No. 08-935-EL-SSO. 

" Woohidge testimony at 13-14 in Case No. 08-935-EL-SSO. 
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QUESTION 7: 

HOW ARE "SIGNIFICANTLY EXCESSIVE EARNINGS"*^ TO BE 
DETERMINED? 

Staffs Recommendation: 

Staff endorses the concept that a retum on common equity in excess of 1.28 times 

the standard deviation above the mean of a comparable group of companies 

should be defined as eamings significantly in excess, except in a low earning 

environment when 200 basis points should be substituted. 

AEP's Comments: 

AEP generally agrees with the Staffs recommendation and states again that a 

2.00 times the standard deviation, instead of 1.28, should be used. 

DP&L's Comments: 

See response to Question No. 8. 

Duke's Comments: 

Duke did not comment on this issue. 

FE's Comments: 

See FE's response to Question No. 5. 

'^As expressed in the third sentence of R.C. 4928.143(F). 
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Customer Parties' Reply Comments: 

In the Initial Comments, the Customer Parties emphasize that SB 221 provides no 

statistical definition as to the SEET, and no reference to statistical basis in the application 

of SEET. In response to the Utilities' comments, the Customer Parties have provided 

detailed comments in Questions 4, 5, 6, and they will not be repeated here. However, we 

should highlight that several of these considerations are not independent of each other. 

Specifically, without an explicit Staff position on the comparable group methodology and 

composition (#6 & #9), the development of a SEET threshold can be complicated. This 

is demonstrated by the AEP examples. The important issue is that if Staff elects to use a 

statistical approach to determine the SEET threshold, the group selection process 

becomes even more important ~ yet the Staff has not provided any guidance on that 

process. As stated above, the Customer Parties recommend a uniformly-applied 

methodology of selecting comparable companies based on OCC witness Dr. J. Randall 

Woolridge's recommendation for all Ohio EDUs. 

QUESTIONS: 

WHAT DOES "IN THE AGGREGATE" MEAN IN RELATION TO THE 
ADJUSTMENTS RESULTING IN SIGNIFICANTLY EXCESS 
EARNINGS? 

Staffs Recommendation: 

All the adjustments created by the implementation of an ESP are to be assessed 

for impact in determining whether the company achieved a retum on common 

equity significantly in excess. 
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AEP's Comments: 

AEP concurs with the Staffs statement. 

DP&L's Comments: 

DP&L claims the legislative analysis clearly provides that the SEET applies only 

to ESP created adjustments to the standard service offer, and the phrase "in the 

aggregate" means that the adjustments to the standard offer should be looked at together, 

not by each individual component. 

Duke's Comments: 

Duke states that it cannot determine whether to express any comment on this 

recommendation without any further clarification of Staff s position. 

FE's Comments: 

FE did not comment on this issue. 

Customer Parties' Reply Comments: 

The Customer Parties have no specific replies to DP&L and Duke's comments. 

As stated in our initial comments, "in the aggregate'' means all ESP rate adjustments 

(increases) on a cumulative basis over time. 

QUESTION 10: 

WHAT MECHANISM SHOULD BE EMPLOYED TO RETURN TO 
CUSTOMERS OF THE AMOUNT OF EXCESS EARNINGS? 

Staffs Recommendation: 

The retum mechanism should be decided on a case-by-case basis in each 

company's annual SEET proceeding. The Commission would also have the 
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latitude to retum the money in varying time periods and/or as reduction to other 

EDU imposed charges as they deem appropriate. 

AEP's Comments: 

AEP concurs that the mechanism for returning the amount of excess eamings 

should be determined on a case-by-case basis in the annual SEET proceedings. 

AEP proposes a two-step process that enables parties to consider the appropriate 

mechanism in the context of the amount of the significantly excessive eamings. 

DP&L's Comments: 

DP&L agrees with the Staff that the "prospective adjustments" should be decided 

on a case-by-case basis. However, DP&L believes the prospective adjustments 

are not "refunds" but are prospective changes in charges associated with 

providing future electric services. 

Duke's Comments: 

Duke made no comment on this issue. 

FE's Comments: 

FE concurs with the Staffs recommendation that the retum mechanism should be 

decided on a case-by-case basis. 

Customer Parties' Reply Comments: 

The Customer Parties have no specific replies to AEP, DP&L, and FE's 

comments. Nevertheless, the Customer Parties believe that consumers should get the full 

refund to which they are entitled as promptly as possible and without delay. 
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III. CONCLUSION 

WHEREFORE, on behalf of the residential and business customers of this state, 

we urge the Commission to improve the SEET review process as set forth herein to 

afford Ohio customers the protection intended in Senate Bill 221 against paying 

significantly excessive profits to electric utihties. 

Respectfully submitted, 

JANINE L. MIGDEN-OSTRANDER 
CONSUMERS' COUNSEL 
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