BEFORE THE
PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Johns Manville Waterville Complex
and The Toledo Edison Company For
Approval of a Special Arrangement
Agreement With A Mercantile
Customer

Case No. 09- 1318 -EL-EEC

s N N’ Nttt Nvget’ “uant

JOINT APPLICATION FOR APPROVAL OF A SPECIAL ARRANGEMENT WITH A
MERCANTILE CUSTOMER AND EXEMPTION FROM PAYMENT OF COSTS
INCLUDED IN RIDER DSE2

Applicants, The Toledo Edison Company (“Company”), and Johns Mgmville Waterville
Complex (“Customer”) (collectively, “Applicants”), hereby submit their application, pursuant to
Rule 4901:1-39-08(B) [modify based on then current status of rules]of the Ohio Administrative
Code (“0.A.C.”), for the Commission’s approval of the special arrangement described in and
pursuant to the Mercantile Customer Project Commitment Agreement (“Agreement”), which is
attached as Exhibit 1 and which includes a provision that will exempt Customer from paying
costs included in the Company’s Rider DSE2. In support of this Application, Applicants state as
follows:

1. Am. Sub.,S.B. 221 (“Senate Bill 221”) sets forth in R.C. § 4928.66 certain

energy efficiency and demand reduction (“EEDR”) benchmarks with which
electric distribution utilities (*EDUs™) must comply. Subparagraph (A)(2)(c)
of this statute allows an EDU to include for purposes of compliance with said
benchmarks “mercantile customer-sited energy efficiency and peak demand
reduction‘ programs” (individually and collectively “Customer Energy

Projects.”)
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The Company is an electric distribution utility and electric light company, as
defined in R.C. § 4928.01(A).
The Customer uses more than 700,000 kWh annually and believes that it
otherwise meets the requirements of a “mercantile customer,” as that term is
defined in § 4928.01(A)(19).

Customer Energy Projects
The Customer has implemented the Customer Energy Projects described in
Exhibit A to the attached Agreement. These projects were implemented after
January 1, 2006..
For purposes of measuring and verifying the results of the Customer Energy
Projects, the Customer has provided to the Company documentation providing
evidence that the methodology used to calculate energy savings conforms to
the general principals of the International Performance Measurement
Verification Protocol (IPMVP), which include but may not necessarily be
limited to a) through g).

a), Baselines for Customer’s kilowati-hour (kWh) consumption and/or
peak demands which shall be based upon averages of the three
most recent years of metered data. or, if metered data is not
available, based upon a reasonable method of estimation and

including appropriate baseline normalization adjustments;

b) The Customer Energy Project(s) impacts on Customer’s baseline
kWh consumption and/or kW reduction ;

An accounting of the annual incremental energy saved and/or
incremental peak-demand reductions achieved through the
Customer Energy Project(s);

c)

d) A listing and description of the Customer Energy Projects
implemented, including measures taken, devices or equipment
installed, processes modified, or other actions taken to increase
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energy efficiency and reduce peak demand, including specific
details such as the number, type and efficiency levels both of the
installed equipment and the old equipment that is being replaced, if
:applicable;

€) A description of all methodologies, protocols, practices and
baseline normalization adjustments used or proposed to be used in
measuring and verifying the results of implementing the Customer
Energy Project(s). Any deviations from applicable guidelines shall
be identified and explained;

f) An accounting of expenditures made by the Customer for

‘Customer Energy Project(s) and the associated energy savings and
peak demand reduction attributes;

g) A timeline showing when each Customer Energy Project or
measure went into effect, and when the energy savings and/or peak
demand reductions took place.

Exhibit 3 attached to this Application sets forth a description of the
documents, methodologies, protocols and/or practices reviewed by the

Company.

Based upon a review of said materials, the Company believes to the best of its
knowledge and belief that the information included on Exhibit 2 attached to
this Appli;:ation is correct and that said Customer Energy Projects meet the
requirements as valid mercantile customer-sited energy efficiency projects
contemplated in R.C. 4928.66(A)(2)(c). Accordingly, Applicants respectfully
request that the Commission make a similar finding,
The Agreement and Exemption

The Agreement (a) addresses coordination requirements between the
Company and the Customer, including specific communication procedures

and intervals; (b) specifies the qualifying circumstances under which demand
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reductions may be effectuated by the Customer; () grants the Company and
Commission Staff permission and access to the Customer’s site for purposes
of measuring and verifying EEDR results; and (d) identifies all consequences
for noncompliance by- tl;e; Customer of any of the terms of the Agreement.

The Agreement also includes a provision that, upon Commission approval of
this Joint Application, the Company will exempt the Customer from paying
the charge included in the Company’s Rider DSE2 at approved customer sites
identified in Exhibit A of the Agreement attached as Exhibit 1 to this
Application, provided that the Commission approves such exemption through
this Application,

The Agreement also includes a provision that requires the Customer, as a
result of any approval of such request for exemption from payment, to submit
an annual report on a calendar year basis that includes, at a minimum, the
following:

1. The kWh and/or KW reductions otiginally reported with the
Joint Application;

2. The current estimated kWh and/or KW reductions attributable
to the Customer Energy Project, based on then current
annualized operations of the Customer;

3, An explanation for any significant variations between the
information submitted under (1) and (2) above;

4. A caleulation of Customer’s annual baseline based upon usage
information provided by the Company, with such calculation
being made consistent with Commission rules and/or other
directives;

5. Any new accounts that Customer identifies for exemption; and




6. Other information reasonably necessary for the Company to (i)
verify Customer’s continued eligibility for exemption from
paying Rider ¢harges; and (ii) report in the Company’s annual
status report to the Commission the EEDR results related to
each Customer Energy Project.

10. “Applicants believe that the attached Agreement addresses all relevant issues
related to a mercantile customer’s commitment of customer-sited energy
efficiency projects and, accordingly, the Applicants respectfully ask that the
Commission approve said Agreement, including without limitation, the

provision that exempts Customer from paying charges under Rider DSE2

consistent with this Application.

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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WHEREFORE, having fully complied with R.C. 4928.66 and the related rules and regulations

set forth in Section 4901-1-39-08, O.A.C., [modify based on then current status of rules]

Applicants respectfully request that the Commission:

a. Approve the Agreement attached to this Application as Exhibit 1;

b. Approve the Customer Energy Projects included in Exhibit A to the Agreement as
valid mercantile customer-sited energy efficiency projects as contemplated in R.C.

4928.66;

c. Authorize the Company to exempt Customer from paying the charges included in the
Company’s Rider DSE2 consistent with this Application, effective for the Customer’s
first billing cycle afier the date on which the Commission issues its Opinion and
Order in this matter and continuing for as long as Customer meets the requirements
set forth in the Agreement and Rider DSE2; and

d. Any other relief that the Commission deems appropriate.

Respectfully submitted,

WM Al
Jim’McCormick ’
Johns Manville Waterville Complex
6050 N River Road
Waterville, OH 43566
(419) 878-1463
(419) 878-1115 (fax)
jim.mecormick@jm.com
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Respectfully submitted,

© /Z&V
Jatnes F. Lang (0059668)
Kevin P. Shannon (0084095)
CALFEE, HALTER & GRISWOLD LLP
1400 KeyBank Center
800 Superior Ave.
Cleveland, OH 44114
(216) 622-8200
(216) 241-0816 (fax)
jlang@calfee.com
kshannoen@calfec.com

Attorneys fox'&ﬁé_aé_cg,{’;ay Eom . ,,/




fxhibit 1

iVlerenndile Customer Project Commitment Agyeement

THIS MERCANTILE CUSTOMER PROJECT COMMITMENT AGREEMENT ("i\glcelm,m") is
made and entered into by and between Jolns Manvitle Waterville Comples, its succossors and ussu,ns
(hereinafter called the “Company™) nnd The Toledo Edison Company, Its permitted suceessors and gssigns
(hereinaller eatled the “Customer™) (collectively the “Parties” or individually the “Parly™) and is effective
on the date Tast executed by the Parties us indicated helow.,

WITNESSETH

WHEREAS, the Company is an electric distribution utitity and electric fight company. as both of these
terms are defined in R.C, § 4928.01(A); and .

WHEREAS, Customer believes that | is a mercantile customer, as (hat term is defined in R.C §
4928.0H(A), doing business within the Company's cetified service territory; and

WHEREAS, R.C, § 4928.66 (the "Siatute™) requires the Company to meel cevinin eneryy elficiency and
demand reduction (“EEDR™) henchmarks; and

WHEREAS, when complying with certain EEDR benclmarks the Company may include wercantile
castomer-sited EFPR projects: und

WHEREAS. Customer has cerain energy project(s) as set forth in attached Exhibit A (the “Customer
Energy Project(s)™) that it desires to commit to the Company for integration into Company’s EEDR
benchmark complionce plan ("Company Plan™) that Company will implement in order to comply with the
States and

WHEREAS, the Customer, pwsuant fo and consistent with the Statute, dusires to pursue exemption from
paying charges included in the Companys then eurrent cosl recovery mechanisnr (herelnafier, “Rider™) as
approved by the Public Utilities Commission of Chio (“Commission™) for recovery of the costs associnled
with the Company Plan..

NOW THEREFORE, in consideration ol the mutual pramises set forth herein, und Tor other good and
viluable consideration, the vegeipt and sulticiency of which is hereby acknowledged, the parties, intending
to be legally bound, do heveby agree as follows:

b, Customer Energy Projects. Customer hereby conmiits to the Company and Company nceepls
for integration into the Company Plan the Customer Enevgy Project(s) sel forlh on attached
Exhibit A, ~ Said commitment shall be for the §ite of the Customer Energy Projest(s). Company
will incorporate said project(s) into the Company Plan lo (he extent that such prajects qualify. tn
50 committing, Customer acknowledges that the jinformation provided to the Compuny about the
Customer Energy Project(s) Is true and avetrate to (he best of'its knowledge.

a. By comunitting the Customer Encrgy Project(s) to the Company. Custoner acknowledges
and agrees (hat the Company shadl control the use ol the kKWh and/or kW reductions
sesulling from said projects for purposes of complying with the Stotute. It is expressly
agrecd that Customer way use any and all energy related and other attribwies created from
the Customer Energy Project(s) 1o the extent permitied by state or federal Juws or
regulations, provided, and to the extent, that such uses by Customer do wot conflict with
sald complinnee by the Compuny.

b, Any future Cuslomer Envrgy Project(s) committed by Customer shall be subjeet to u
separate application and, upon approval by the Commission, said projecis shall beeome
part of this Agreement.
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¢, Customer will provide Company or Company's ageni(s) with rensonable nssistance In the
preparation of u joint npplication Tor approval of this Agreement (“Joint Application”)
thut will be filed with the Commission.

d.  Upon written request and reasonable advance notice, Customer will grant employees or
aulhorized agents of cither the Company or the Commission reusonnble, pre-arvanged
aceess to the Customer Energy Project(s) for purposes of measuring and veritylug encrgy
savings and/or penk demnnd reductions resulting from the Customer Energy Project(s). 1t
is expressly agreed that consullants of either the Company or the Cohunission are their
respective authorized agonts.

Joint Applieation to the Commisston, ‘The Parties will submiit the Joint Application seoking the
Conwnission’s approval of this Agreement and its determinntion that the Customer qualifies for
exemption from paying Rider charges.

a.  The Jolmt Application shall inelude:

V.

vi,

vit.

1re
Vil

Baselines for Customer’s kilowati-howr (kWh) consumption andfor peak
demands which shall be based upon averages of the three most recent years of
metered data or, I metered data is not available, based upon a repsonable
method of estimation and  fnchaling  appropriate  bascline  normatization
adjustments;

The Customer Energy Projecl(s) impnets on Customer's baseline kWh
consumption and/or kW reduction ;

An aceounting of the annual incremental energy saved and/or incremental peak-
demand reductions achieved through the Customwer Energy Projeci(s);

A listing and description of the Customer Energy Prajects implemented,
including wepsures taken, devices or equipment instafled, processes modilfied, or
other actions (aken to Incrense energy efficlency and reduce peak demand,
inctuding specific details such as the number, type and efficiency levels both of
the Instatied cquipment and the old equipment that is being repluced, i
applicable; ' '

A deseription of all methodologies, protocols, practices wnd  baseline
normalization adjusinients used or proposed to be used in measuring und
verilying the resulis of implementing the Customer Energy Prajeci(s).  Any
deviations from applicuble puidelines shall be identilied and expluined;

An accounting of espenditures made by the Customer for Customer Energy
Project(s) and the assoclated eneigy snvings and peak demand reduction
atiributes;

A timeline showing when each Customer Energy Projest or teasure went into
effect, and when the energy savings and peak demand reductions took place; and

A copy of this Agreement,

Customer Exemption, Upon Commission approval of the Joint Application, the Campany will
exempt Customer from paying any Rider charges consistent with any Commission divectives as set
forth in the Commission's Entry approving the Jolnt Application, Such exemipt status shall apply
10 thase accounts identified by Custamer that pertain to those Customer sites with one or more
Customer Energy Project(s) approved by the Cammission i the foint Application.

~
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ii.

For purposes ol this Agreement, a site” shall be a single location with one or
wmore facilities. As examples only, a site includes an industrinl plant, n hospitnl
complox or a university located on one or more parcels of land.

For purposes of this Agrcement, an “sccount” shall be as detined by the
Company through its normol business practices,  Any account identified by
Customer shall be eligible for exemption, provided that said account pertains to
a specifie site with at least one Customer Energy Project that qualifies Customer
for exemption trom paying Rider charges, :

Any new accounts created al a site on which there is alrendy an approved
Cuslomer Energy Project shall, at the option of the Customer, be included within
the exemption granted under soid project, and shall be included For purposes of
calenlating futuee cligibility for exemption undler the project. Any such election
shall beecome elfective in the Jirst billing cycle after April 15™ following
identification of sald account Iy (he annual veport required under Section 2(b)
below,

Customer ackiowledges and agrees that i it desites to pursue such exempt status, as
evidencad in the Joint Application, Customer is abligated to provide to the Company an
annual report on the energy savings and peak-demand reductions achieved by the
Customer Energy Praject(s) on o calendar year busis.

Said reports shall be submitied annually on or before January 31 of ench year
after Commission approval of the Joint Application,

Said report shall inglude the foliowing mformation for each Customer Energy
Project that has been approved by the Conmmission:

1. The kWh andfor KW reductions originnlly reported with the Joint
Application:

2. The current estimated kWh andfoar KW reductions alteibutable to the
Customer Energy Project, based on then current annualized operations
of the Customer; :

3. An explunation for any significant varintions between the information
submitted under (1) and (2) above;

4, A calculation of Customer’s annual baseline based upon usnge
information provided by the Company, wilh such calculation being
made consistent with Commission rules andfor other divectives;

5, Any new geeounts that Customer ilentifies for exemption as
contemplated in Svetion 2(ad(iil) above; and

6. Other information reasonably necessary For the Company (o (i) verity
Customer's continued eligibflity for exemption from paying Rider
charges; nnd (H) report in the Company’s annual status report lo the
Commission the EEDR results relaled to vaeh Customer Energy
Praject.
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¢, Customer's Exemption shall automutically terminate:
i.  Upon arder of the Commission;

ji. If Customer falls to comply with the terms and conditions set forth in the
Company's then current Rider DSE, or its equivalent, as amended from time to
time by the Commissiom

iii. Irit is discovered that Customer fnlsified any documents. In such an instance,
Company reserves the right (o recaver any exempted rider charges (rom the date
of approval of the Joint Application through the dute said esemption i
terminated,

iv. I Customer fnils to snbmit the annuat report required in (b) above, In such an
instance, Company reserves the right to recover sny exempted vider chirges
from the date of approval of the Joint Application through the date said
exemption Is terininated

d.  As Customer’s sole obligation in the cvent the Exemption is terminated, Company
reserves the right to recover any unbilled DSE rider charges Incurred by Customer alter
the termination of Customer’s exemption.

Terminntion of Agreement. This Agreement shall automatienlly terminate:

4. Ifthe Comimission fils to approve this Agreement through the Joint Application:
b, Upon order of the Conumission; or
e, Atthe end of the life of the tast Customer Energy Praject subjeet to this Agreement..

Confidentinlity, Ench Party shall hold in confidence and not refease or disclose lo any person any
docunient or infornsation furnlshed by the other Party in conneetion with this Agreement that is
designated as confidential and proprivtary (*Confidential lnformation™), unless: (i) compelied to
disclose such document or information by judicial, regulatory or administeative process or other
provisions of lmw; (ii) swel document or information 1s gonerally available to the publie; or (i)
such document or Information was available to the recelving Party on a non-confidential basis.

. Notwithstanding the above, a Party may disclose to lts employces, attovaeys, consultants
and agents all dacumants and information furnished by the ather Party in cannection with
this Agreement, provided that sueh employces, aliorneys, consultants and agents have
been ndvised of the condidential nature of this information and through such disclosure
are deemed 1o be bound by the terns st forth herein,

b A Party receiving such Contidential information shall protect it with the same standard of'
caie its its own Confidentind loformution,

c. A Parly receifving notice or otherwise concluding that Contidential Information furnished
by the other Party in connection with this Agreement is being sought under any provision
ol law, to the extent it Is pevmitied to do so under any applicable law, shall endeavor to:
{iy promptly notify the other Party: and (ii) use reasonable efTorls in cooperation with the
ather Paty to seek confidential treatment of such Confidential In formation, including
without Husiation, the 1iling of such information under a valid protective order.,

d. By exceuting this Agreenent, Customer horeby acknowledges and agrees thut Compmy
maty disclose to the Commission or its StalV any and all Customer information. including
Confidentint Information. related to a Customer Energy Project, provided that Company
uses rensonable efferts Lo seek conlidential treatment of the same.
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Notices. Unless atherwise stated herein, all notices, demands or requests requived or permitied
under this Agreement must be in writing and must be dalivered or seimt by overnight express mail,
courier service, electronie mail or thesimile ransmission addressed as follows:

I 1o the Customer: I to the Company:

Johns Manville Ine, Waterville Complex Flrst Energy Service Company

G050 N River Roud 76 South Maln Stregt

Waterville, OH 43566 Akron, OH 44308

Attn; Jim MeCormick Al Victorla Notziger

Telephone; 419-878-1463 Telephone; 330-384-4684

Fax; 41{9-878-1115 Fax: 330-761-4281

Email; jim.mecormick@jm.com Emall: vinnofziger@firstenergycorp.com

or to such other person al such other address as & Parly may designate by like notice to the other
Party, Notice received nfler the close of the business day will be deeted received on the next
business day; provided that notice by Iacsimile transmission will be deemed to have been received
by the recipient if' the recipient canfirms recelpt telephonically or in writing,

Authority to Ael. The Partics represent and warcant that they are vepresented by counsel in
connection with this Agreement, ave been fully advised in connection with the exeeution thereol,
have tuken al} legal and corporate steps necessary lo onfer into this Agreement, and that the
undersigned has the awthority 1o enter into this Agreement, to bind the Parties to all provisions
herein and o take the actions required 1o be performed i fulfillment of the undertakings contained
herein,

Non-Waiver,  The delay or failure of cither payty (o asseri or enforce in any instance strict
performance of any of the teyms of this Agreement or to exercise any vighis hereunder conferred,
shall not be construed as a walver or relingquishment to any extent of its rvights 1o assort or vely
upon such terms or vights al any later time or on auy Iuture occasion,

Entire Agreemsent. This Agreement, along with related oxhibits, and the Company’s Rider DSE,
or its equivalent, as amended from time o time by the Comnission, contains the Pasties’ cnlive
understanding with respect to the nmiters addressed hevein and there are no verbal or collaterat
representations, undertakings, or agreements ot expressly sel forth hercin, No change in, addition
to, or waiver of the terms of this Agreement shall be binding upon any of the Parties unless the
sume is set forth Iy writing and signed by an authorized representative of cach of the Partles, In
the event of any conflict between Ridor DSE2 or iis equivalent and this document, the lutter shal)
prevail,

Assignment. Customer may nol assign any of its rights or obligations under this Agreement
without obtaining the prior wrilten consent of the Compuny, which consent will not be
unreasonably withheld, No assignment of this Agreement will relieve the assigning Party ol any
of its oblipations under this Agreement until such obligations have been assumod by the assignee
and all necossary consenls have been obtained.

Severabiity. 17 ony portion of this Agrcoment is held invalid, the Parties agree that such
invalidity shall not affect the validity of' the remaining portions of this Agreement, and the Parties
further agree to substitute for the invatid partion a valid provision that most closely approximates
the econemic elfeet and intent of the invalid provision,

n




12. Governing Law. This Agreement shall be governed by the laws and regulations of the State of
Ohio, without regard 1o its confHet of lnw provisions.

13. Exceuntlon nnd Counterparls, This Agreement may be exeeuted in multiple counterparts, which
taken together shall constitwie an orighnal without the necessity ol all parties signing the sume page
or the same documents, and may be executed by signatures to electronienlly or tefophonically
transmitted counterparts in Heu of original printed or photocopied documents. Signatures
wansmitted by faesimile shall be considered original signatures,

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement (o be exeented by their duly
authorized ofticers or represeniatives as of the day and year set forth below.

Johns Manvitle Waterylile Camplex The Tolede Edison Company
{Custamer) : (Company)
VAL
A A
B.\':( )//Ul(/ VAL i
Titles b dou ,:\\/ (.‘-n;;})t, 2y l\‘(“‘v,- Title: .
e b t
Dater 1AV 2A0 Ldy Date:
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This foregoing document was electronically filed with the Public Utilities

Commission of Ohio Docketing Information System on

12/31/2009 9:55:54 AM

Case No(s). 09-1318-EL-EEC

Summary: Application of The Toledo Edison Company and Johns Manville Waterville Complex
for approval of a special arrangement agreement with a mercantile customer. electronically
filed by Mr. Kevin P. Shannon on behalf of The Toledo Edison Company



