BEFORE THE
PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Cleveland Electric Hluminating
Company and Catanzarite Inv Co For
Approval of a Special Arrangement
Agreement With A Mercantile
Customer

Case No. 09-1118-EL-EEC

JOINT APPLICATION FOR APPROVAL OF A SPECTAL ARRANGEMENT WITH A
MERCANTILE CUSTOMER AND EXEMPTION FROM PAYMENT OF COSTS
INCLUDED IN RIDER DSE2

Applicants, Cleveland Eleetric Illuminating Company (“Company”), and Catanzarite lnv
Co (“Customer”) (collectively, “Applicants™), hereby submit their application, pursuant lo Rule
4901:1-39-08(B) of the Ohio Administrative Code (*0.A.C.”), for thc Commission’s approval of
the special arangement described in and purswant o the Mercantile Customer Project
Commitment Agreement (“Agreement™), which is attuched as Bxhibit 1 and which includes a
provision that will exempt Customer from paying costs included in the Company’s Rider DSE2,
In support of this Application, Applicants state as follows:
I. Am. Sub, S.B. 221 (“Scnate Bi]l 2217) sets forth in R.C, § 4928.66 certain
energy efficicncy and demand reduction (“EEDR”) benchmarks with which
cleetrie distribution utilities (“EDUs™) must comply. Subparagraph (A)(2)(c)
of this statute allows an EDU to include for purposes of compliance with said
benchmarks “mercantile customer-sited énergy etficiency and peak demand
reduction programs” (individually and collectively “Customer Energy
Projects.™)
2. The Company is an cleciric distribution utility and clectric light company, as

defined in R.C. § 4928.01(A).
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The Customer uses more than 700,000 kWh annually and believes that it
otherwise meets the requirements of a “mercantile customer,” as that torm is
defined in § 4928.01(A)(19).

Customer Energy Projects
The Customer bas implemented the Customer Energy Projects described in
Exhibit A to the attached Agreement, Tbcsc projects were implemented after
January 1, 2006.
For purposes of measuring and verifying the results of the Customer Energy
Projeets, the Customer has provided to the Company documentation providing
evidence that the methodology used to calculate energy savings conforms to
the peneral principals of the International Performance Messurement
Verification Protocol (IPMVP), which include but may not necessarily be
limited (o a) through g).

a) Baselines for Customer’s kilowatt-hour (kWh) consumption and/or
peak demands which shall be based upon averages of the three
most recent years of metered data or, it metered data is not
available, based upon a reasonable method of cstimation and
including appropriate baseline normalization adjustments;

b) The Customer Energy Projcet(s) impacts on Customer’s baseline
kWh consumption and/or KW reduction ;

¢) An accounting of the annual incremental encrgy saved and/or
incremental peak-demand reductions  achieved through the
Customer Energy Project(s);

d) A listing and description of the Customer Energy Projecls
implemented, including measures taken, devices or cquipment
installed, processes modified, or other actions taken lo increase
energy efficiency and reduce peak demand, including specific
details such as the number, type and efficiency levels both of the
installed equipment and the old equipment that is being replaced, if
applicable;
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¢) A description of all methodologies, protocols, practices and
baseline normalization adjustments used or proposed to be used in
measuring and verilying the results of implementing the Customer
Energy Project(s). Any deviations from applicable guidelines shall
be identificd and explained;

f) An accounting of expenditures made by the Customer for
Customer Encrgy Project(s) and the associated energy savings and
peak demand reduction attributes;

g) A timeline showing when each Customer Encrgy Project or
measure went into effect, and when the energy savings and/or peak
demand reductions took place.

Exhibit 3 attached fo this Application scts forth a description of the
documents, methodologics, protocols and/or practices revicwed by the

Company,

Based upon a review of suid materials, the Company belicves lo the best of' its
knowledge and belicf that the information included on Exhibit 2 attached to
this Application is correct and that said Customer Encrgy Projects meet the
requirements as valid mercantile customer-sited enecrgy efficiency projects
contemplated in R,C. 4928.66(A)(2)(c). Accordingly, Applicants respectfully
request that the Commission make a similar finding,
The Agreement and Exemption

The Agreement (a) addresses coordination requircments belwcen the
Company and the Customer, including épcciﬁc communication procedures
and intervals; (b) specifies the qualifying circumstances under which demand
reductions may be effectuated by the Customer; (¢) grants the Company and

Commission Staff permission and access to the Customer’s site for purposes
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of measuring and verifying EEDR results; and (d) identifics all consequences
{or noncompliance by the Customer of any of the terms of the Agreement.

The Agreement also includes a provision that, upon Commission approval of
this Joinl Application, the Company will exempt the Customer from paying
the charge included in the Company’s Rider DSE2 at approved customer sites
identiticd in Exhibit A of the Agreement attached as Exhibit 1 to this
Applicntion, provided that the Conunissién approves such exemption through
this Application,

The Agreement also includes a provision that requires the Customer, as a
result of any approval of such request for exemption from payment, to submit
an annual report on a calendar ycar basis that includes, al a minimum, the

following:

—
.

The kWh and/or KW reductions originally reported with the
Joint Application;

2. The current estimated kWh and/or KW reductions aliributable
to the Customer Energy Project, based on then current
annualized operations of the Customer;

o

An ecxplanation for any significant variations between the
information submitted under (1) and (2) above;

4. A caleulation of Customer’s annua) baseline based upon usage
information provided by the Company, with such calculation
being made consistent with Commission rules and/or other
directives;

5. Any new accounts that Customer identifies for cxemption; and

6. Other information reasonably necessary for the Company to (i) -

verify Customer’s continucd eligibility for exemption [rom
paying Rider charges; and (ii) report in the Company’s annual
status report lo the Commission the EEDR results related to
each Customer Energy Project.




10. Applicants believe that the attached Agreement addvesses all relevant issucs
related to a mercantile customer’s commitment of customer-sited energy
efficiency projeets and, accordingly, the Applicants respectfully ask that the
Commission approve said Agreement, including without limitation, the
provision that exempis Customer from paying charges under Rider DSE2

consistent with this Application.

[THE REMAINDER OF THIS PAGE 1S INTENTIONALLY LEFT BLANK]
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WHEREFORE, having fully complied with R.C, 4928.66 and the related rules and regulations
set forth in Section 4901-1-39-08, 0.A.C., Applicants respectfully request that the Commission:
a. Approve the Agreemeont attached to this Application as Exhibit 1;

b. Approve the Customer Encrgy Projects included in Exhibit A to the Agreement as
valid mercantile customer-sited cnergy efficiency projects as contemplated in R.C.
4928.66;

<

Authorize the Company to exempt Customer from paying the charges included in the
Company's Rider DSE2 consislent with this Application, cffective for the Customer’s
tirst billing cycle after the date on which the Commission issues its Opinion and
Order in this matter and continuing for as Jong as Customer meets the requirements
set forth in the Agrcement and Rider DSE2; and

d.” Any other relief thal the Commission deems appropriale.
Respectfully submitted, Respectfully submiltted,
Catanzarite Iuv Co

By: Chris Byrnes

//»/v—:- </v{171/

=

Title: Facility Mal\mger g
Date: ;7./ 2l [ zeed L A

' Jaffes F. Lang‘(ﬂO/S‘)G()S)
Kevin P, Shannon (0084095)
CALFEE, HALTER & GRISWOLD LLP
1400 KeyBank Center
800 Superior Ave,
Clevcland, OH 44114
(216) 622-8200
(216) 241-0816 (fux)
jlang@calfec.com
kshannon@gallee.com

Attorneys for 7’@ C/g,_g‘@y ,q,.// é/ éo%/é
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Exhibit |

Mercantile Customer Project Commitment Agreement

THIS MERCANTILE CUSTOMER PROJECT COMMITMENT AGREFEMENT (“Agreement”) is
made and enlered into by and beiween The Cleveland lectric TNlwminating Company, its successors and
assigns (hereinafier called the “*Company”) and Catanzarite Inv Co, its permiticd successors and assigns
(hereinafter calted the “Customer”) (collectively the “Parties” or individually the *Party™) and is effective
on the dale last executed by the Parties as indicated below.

WITNESSETH

WHEREAS, the Company is an electric distribution wtilily and cleetric light compuny, as both of these
terms are defined in R.C. § 4928.01(A): and :

WITEREAS, Customer believes that it is a mercantile cusiomer, as that term is defined in R.C. §
4928.01(A), doing business within the Company's certified service Lerritory; and

WHEREAS, R.C. § 4928.66 (the “Statute™) requires the Company to meet certain energy efficicncy and
demand reduction (“EEDR™) benchmarks; and

WHEREAS, when complying with certuin FEDR benchmarks the Company may include mercantile
customer-sited EEDR projects; and

WHEREAS, Customer has certain energy projec(s) as set forth in attached Exhibil A (the "Customer
Energy Project(s)”) that it desires to commiit to the Company for integration into Company’s EEDR
benchmark compliunce plan (“Company Plan™) that Company will implement in order to comply with the
Statute; and

WHEREAS, the Customer, pursuant to and consistent with the Statute, desires to pursue exemption from
paying churges included in the Compuny’s then current cost recovery meehanism (hercinafier, *Rider) as
approved by the Public Utilities Commission of Ohio (“Commission”) for recovery of the costs associated
with the Company Plan,,

NOW THEREFORE, in consideration of the mutual promises set forth herein, and for other good and
valuable consideration, the receipt and sufficiency of whicl is hereby acknowledged, the partics, intending
to bo legally bound, do hereby sgree as follows:

1. Customer Energy P'rojects. Customer hercby commits to the Company and Company accepts
for integration into the Company Plan the Customer Energy Projeci(s) set forth on attached
Exhibit A, Said commitment shall be for the life of the Customer Energy Projeci(s). Company
will incorporate said project(s) into the Company Plan to the extent that such projects qualify. In
so committing, Customer acknowledges that the information provided w the Company about the
Customer Energy Project(s} is true and accurale o the best of jts knowledge.

a. By commitiing the Customer Energy Project(s) to the Company, Customer acknowledges
and agrees that the Company shall contsol the use of the KWh andfor kW reductions
resulting {rom said projects for purposes of complying with the Sttute, It is cxpressly
agreed (hat Customer may use any and al] energy related and other altributes ereated from
the Customer Energy Project(s) to (hc cxtent permitted by state or fedeval laws or
regulations, provided, and to the exlent, that such uscs by Customer do not conflict with
said compliance by the Company.

b. Any future Customer Energy Project(s) commitied by Customer shall be subject to a
sepurate application and, upon approval by the Conmmission, said projects shall become
part of this Agreement. :




&

Customer will provide Company or Company's agent(s) with réasonuble assistance in the
preparation of a joint application for approval of this Agreement (“Joint Application™)
that will be filed with the Commission.

d.  Upon written request and reasonable advance notice, Customser will grant employees or
authorized agents of eilher the Company or the Commission reasonable, pre-arranged
aceess to the Custonier Energy Project(s) for purposes ot measuring and verifying enerpy
savings and/or peak demand reductions resulting from the Customer Energy Project(s). It
is expressly agreed that consultants of either the Company or the Commission are their
sespective authorized agents,

2. Joint Application to the Commission, The Parties will submit the Joint Application seeking the
Commission's approval of this Agrcement and ils determination that the Customer qualifies for
exemption from paying Rider charges.

g, The Joint Appliention shail include;

i. Baselines for Customer’s kilowati-hour (kWh} consumption andlor peak
demands which shall be based upon averages of the three most recent years of’
metered data or, il metered data is not available, based upon a reasonuble
method of estimation and including appropriate haseline normalization
adjustments;

ii. The Customer Energy Project(s) tmpacts on Customer's bascline kWh
* consumption and/or kW reduction ;

iil. An accounting of the annual incremental cnergy saved and/or incremental penk-
demand reductions achicved through the Custower Energy Project(s);

iv. A listing and description of the Customer Encrgy Projects implemented,
including meusures taken, devices or equipment installed, processes modified, or
other actions taken to increase energy cfficiency and reduce peak demuand,
including specific details such as the number, type and efficiency levels both of
the installed equipment and the old equipment that is being replaced, if
applicable;

v. A deseription of all methodologies, protocols, practices and baseline
normalization adjustments used or proposed to be used in measuring md
verifying the vesults of implementing the Customer Energy Project(s). Any
deviations from applicable guidelines shall be identified and explained;

vi, An accounting of expenditures made by the Customer for Customer Energy
Project(s) and the associated energy savings and peak demand reduction
atiributes; ’

vii. A timeline showing when each Cuslomer Energy Project or measure went inlo
effect, and when the energy savings and peak demand reductions took place; and

viii. A copy of this Agreement.

3. Customer Exemption. Upon Commission approval of the Joint Application, the Compuny will
exempt Customer from paying any Rider chirges consistent with any Commission directives as set
forth in the Convnission’s Entry approving the Joint Application, Such exempt status shall apply
to those accounts identified by Customer that perfain to those Customer sites with one or maore
Customer Energy Project(s) approved by the Commission in the Joint Application,
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For purposes of this Agreement, a “site” shall be a single location wilh one or
more facilities. As examples only, a site includes an industrial plant, a hospital
complex or a university located on one or more parcels of and, provided (hat
said parcels are contiguous.

For purposes of (his Agreement, an “account” shall be as defincd by the
Compuny through its normal business practices,  Any account identified by
Customer shall be eligible for exemption, provided that said account pertaing 1o
a speeific site with at least one Customer Energy Praject that qualifies Customer
for cxemption from paying Rider charges,

Any new accounts created af a sife on which there is alrcady an approved
Custoner Energy Project shatl, at the option of the Customer, be included within
the exemption granted under said project, and shall be inchided for purposes of
caleulating future cligibility for exemption under the project, Any such clection
shall become cffective in the first billing cycle after April 15" following,
identification of said account in the abnual report required under Sectionn 2(b)
below.

Custonier acknowledges and agrees that if it desires lo pursue such cxempt status, as
evidenced in the Joint Application, Customer is obligated to provide to the Company an
annual report on the encrgy savings and peak-demand reductions achieved by the
Customer Enerpy Project(s) on a calendur year basis.

Said reports shall be submitted annually an or before January 31 of cuch year
after Commission approval of the Joint Application.

Said report shall include the following information for each Customer Energy
Project that has been approved by the Commission:

I. The kWh andlor KW reductions originally reported with the Joint
Application;

2. The current estimated kWh and/for KW reductions attributable to the
Customer Energy Project, based on then current annualized operations
* of the Customer; ‘ ' '

3. An explanation for any significant variations between the information
submitted under (1) 1nd (2) above;

4. A calenlation of Customer's annual baseline based upon usage
information provided by the Company, with such calculation being
made consistent with Commission rules and/or other directives;

5. Any new accounts that Customer identifies for exemption as
cottemplated in Section 2(a0(iii) above; and

6, Other information reasonably necessary for the Company (o (i) verify
Customer's contiued cligibility for exeroption from paying Rider
charges; and (ii) report in the Company’s snnual status report to the
Commission the EEDR results related 1o cach Customer Fnergy
Project,




¢, Customer’s Exemption shalf automatically terminate:
i, Upon order of the Conumission;
fi. It Customer fails to comply with the terms and conditions sct forth in the

Company’s then current Rider DSE, or its equivalent, as amended from time to
time by the Commission;

fotd
oty
-

If it is discovered that Customer falsified any documents. In such an instance,
Company reserves the right to recover any exempted rider churges from the date
of approval of the Joint Application through the date said exemption iy
terminated.

iv, Jf Customer fuils to submil the annual report required in (b) above. In such an

instance, Company reserves the right to recover any cxempted rider charges

* from the date of approval of the Joint Application through the date said
exemption is terminated

d. Company rescrves the right to recover any unbilled DSE rider charges incirred by
Customer afler the termination of Customer’s exemption,

4. ‘Tormination of Agreement, This Agreement shall automatically terminate;

a, If'the Commission fails to approve this Agreement through the Joint Application:
b.  Upon order of the Commission; or
e. At the end of the life of the last Customer Encrgy Project subject to this Agreement..

5. Coufidentiality. Fach Party shall hold in confidence and not relense or disclose to any person any
document or information furnished by the other Party in conncetion with this Agreement that is
designated as confidential and proprietary (“Conlidentinl Information™), unless: (i) competed to
disclose such document or information by judicial, regulatory or administrative process or other
provisions of law; (ii) such document or information is generally available to the public; or (jii)
such document or information was available (o the receiving Parly on a non-confidential husis,

&, Notwithstanding the above, a Party may disclose v its employces, atioraeys, consultants
and agonis all documents and information fusnished by the other Partly in conneclion with
this Agrecment, provided that such amployees, attorneys, consultants and agents have
been advised of the confidential nature of this information and through such disclosure
ave deemed to be bound by the terms set forth hetein,

b. A Party receiving such Confidential Information shalt protect it with the same standard of
care 83 ils own Confidentiul Information. .

¢ A TParty receiving notice or otherwise concluding that Confidentin Information fumished
by the ather Party in connection with this Agreement is being sought under any provision
of law, to the extent il is permitied (o do so under any applicable law, shail endeavor 1o:
(i) promptly notify the other Party; and (ii) usc reasonable efforts in cooperation with the
other Parly to seek confidential treatment of such Confidential Information, including
without limitation, the filing of such information under a valid protective order.

d. By executing this Agrecment, Customer hereby ncknowledges and agrees that Company
may disclose to the Conunission or its StafCany and afl Customer information, including
Confidential Information, refated to a Customer Energy Project, provided that Compuny
uses reasonable efforts to scek confidential treatment of the same,
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Notlees. Unless otherwise stated herein, all notices, demands or requests required or permitied
under this Agreement must be inwriting and must be delivered or sent by overnight express mail,
courier service, electronic mail or facsimile transmission addressed as follows:

If to the Customer: I to the Company:

Catanzarite Inv C FirstEnergy Service Company

21160 Drake Road 76 South Main Street

Strongsville, Ghio 44136 Akron, OH 44308

Auen: Chris Byrnes Atten: Victoria Nofziger
Telephone:440-238-9150 Telephone: 330-384-4684

Fax: Fax: 330-761-4281

Email: ChrisBymes@Darice.com Email: vinnofziger(@firstenergycorp.com

or to such other porson at such other address as a Party may designate by like notice to the other
Party. Natice received after the close of the business day will be deemed received on the next
business day; provided that notice by facsimile transmission will be deemied to have been received
by the recipient if the recipient contirms ceceipt telephonically or in writing.

Authority to Act. The Parties represent and warrant that they ave represented by counsel in
connection with this Agreement, have been fully advised in connection with the exccution fhereol,
have taken all legal and corporate steps necessary (o enter into this Agreement, and that the
undlersigned has the authority to enter into this Agreement, fo bind the Parties to all provisions
herein and to 1ake the actions required fo be performed in fulfiliment of the undertakings contained
herein.

Non-Waiver. The delay or failure of either party to assert or enforce in any instance strict
performance of any of the lerms of this Agreement or to excreise any rights hercunder conlerred,
shall hot be construed as a waiver or relinquishment to any extent of its rights to assert or rely
upon such terms or rights at any lmer time or on uny future occasion.

Entire Agreement, This Agreoment, along with related exhibits, and the Company’s Rider DSE,
or its equivalent, as amended from time to time by the Commission, contains the Parties® entire
understanding with respeet to the matiers addressed herein and there are no verbal or collateral
representations, underlakings, or agreements not expressly set forth herein, No ehunge in, addition
{o, or waiver of the terms of this Agreement shall be binding upon any of the Partics unless the
same is set forth in writing and signed by an authorized representative of each of the Parties. In
the event of any conflict between Rider DSE2 or its equivalent and this document, the latter shall
prevail,

Assignment. Customer may nol assign any of its rights or abligations under this Agreement
without obtaining the prior writien consent of the Company, which consent will not be
unreasonably withheld. No assignment of this Agreement will relicve the assigning Party of any:
of its obligations under this Agrecment until such obligntions have been sssumed by the assigace
and all necessary consents have been obtained,

. Severability. It any portion of this Agreement is held invalid, the Parlies agree that such

invalidity shall not affect the validity of the remaining portions of this Agreement, and the Partics
further agiee to substitute for the invalid postion a valid provision that most closely approximales
the cconomic effect and intent of the invalid provision,




12. Governing Law. This Agreement shall be governed by the faws and repulations of the State of
Ohio, without regard to its conflict of law provisions.

13. Execution and Counterparts. This Agreement may be exceuted in multiple counterparts, which
taken together shall constitute an original without the necessity of all parties signing the sume page
or the same documents, and may be exceuted by signatures (o clectronically or telephonically
transmitled counterparts in ficu of original printed or photocopied documents. Signatures
transmilted by facsimile shall be considered original signatures.

IN WITNESS WHEREOT, the Purties hereto have caused this Agreoment to be executed by their duly
authorized officers or representatives us of the day and year set forth below,

The Cleyeland Elecrie Numinating
Company

(Customey), 7 {(Company) )
K/ -/ - 5‘%
By: i T .:1.«2;_\&/ - By M\
—~ ‘. / [}
Title:  Jreattininn ,A;C.L,,W\;_..M. 'I‘iuc:‘/-'f)- % / ! 7é ?gégflﬂ:(

J
Dates 12/ 2l /Za'f»fz, Date; f7{3 0/07

el
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This foregoing document was electronically filed with the Public Utilities

Commission of Ohio Docketing Information System on

12/30/2009 7:12:06 PM

Case No(s). 09-1118-EL-EEC

Summary: Application of The Cleveland Electric llluminating Company and Catanzarite Inv Co
for approval of a special arrangement agreement with a mercantile customer. electronically
filed by Mr. Kevin P. Shannon on behalf of The Cleveland Electric llluminating Company



