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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Adoption of Rules for 
Alternative and Renewable Energy 
Technologies and Resources, Emission 
Control Reporting Requirements, and 
Amendment of Chapters 4901:5-1, 4901:5-5, 
and 4901:5-7 of the Ohio Administrative 
Code, pursuant to Chapter 4928, Revised 
Code, to Implement Senate Bill No. 221. 

Case No. 08-888-EL-ORD 

MEMORANDUM CONTRA 

1. INTRODUCTION 

On November 13,2009 the Ohio Consumer and Environmental Advocates 

("OCEA") filed an Application for Rehearing challenging the modifications made by the 

Public Utilities Commission of Ohio ("Commission") to its rules related to the counting of 

mercantile customer-sited energy efficiency and peak demand reduction ("EE/PDR") 

capabilities towards electric distribution utilities' annual EE/PDR benchmarks. 

Additionally, among other things, OCEA also disputes the Commission's revisions to the 

definitions of "renewable energy credit" and "double counting" as well as the elimination 

of the temi "fully aggregated." Industrial Energy Users-Ohio ("lEU-Ohio") also filed an 

Application for Rehearing on November 16, 2009, protesting (among other things) the 

limitations on the counting of mercantile customer-sited EE/PDR capabilities, the 

application of cost-benefit tests to limit the statutorily-granted opportunity for a 

mercantile customer to receive an exemption from an electric distribution utility's 

("EDU") charge to recover its EE/PDR compliance costs when the mercantile customer 

commits to integrate its EE/PDR capabilities towards an EDU's EE/PDR benchmark 
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compliance efforts, and the continued inclusion of the definition of "double counting" in 

Rule 4901:1-40-01, Ohio Administrative Code ("O.A.C"). 

For the reasons set forth below, lEU-Ohio respectfully requests the Commission 

deny OCEA's Application for Rehearing and instead grant lEU-Ohio's Application for 

Rehearing to cure the unlawful and unreasonable portions of the Commission's rules. 

II. MEMORANDUM CONTRA 

A. The Commission must deny OCEA's Application for Rehearing 
regarding the counting of mercantile customer-sited programs and 
instead grant lEU-Ohio's Application for Rehearing to properly count 
mercantile customer-sited EE/PDR programs towards the EE/PDR 
benchmarks. 

OCEA asserts that the word "programs" in Section 4928.66, Revised Code, 

should be interpreted to mean that no energy efficiency or peak demand reduction can 

be counted towards an EDU's benchmarks unless that energy efficiency or peak 

demand reduction is accomplished as part of a program meant to exceed energy 

efficiencies or peak demand reductions required by another law or regulation.̂  To this 

end, OCEA suggests (without citation) that actions taken by customers to comply with a 

law or regulation cannot be considered the effect of a "program," even though it is 

common knowledge that "compliance programs" are the result of many laws and 

regulations.^ Of course, the real purpose of OCEA's claims and assertions is to alter 

the law and redefine the mandates to fit their particular vision of the future. And, OCEA 

reveals its real intentions on page 7 of its Application for Rehearing. There, OCEA frets 

that the "misattribution" of mercantile-customer savings could have the effect of limiting 

^ OCEA Application for Rehearing at 3. 

^Id. 
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the energy efficiency programs delivered to residential and small commercial customers 

in Ohio. 

The Commission must deny OCEA's effort to rewrite SB 221 and escalate the 

portfolio mandates and the resulting costs that will be recovered from customers 

inasmuch as OCEA's use of the word "programs" is unsupported by SB 221 and ignores 

the provisions of SB 221 that provide for the counting of new and existing mercantile 

customer EE/PDR capabilities that are committed for integration into an EDU's 

benchmark compliance efforts. 

SB 221 contains no language that says only energy efficiencies or peak demand 

reductions above and beyond any law or regulation are part of a "program" that may 

count towards the EE/PDR benchmarks. Section 4928.66(A)(2)(d), Revised Code, 

simply requires as follows: 

(c) Compliance with divisions (A)(1)(a) and (b) of this section shall be 
measured by including the effects of all demand-response programs for 
mercantile customers of the subject electric distribution utility and aH such 
mercantile customer-sited energy efficiency and peak demand reduction 
programs, adjusted upward by the appropriate loss factors. (Emphasis 
added.) 

The plain language of SB 221 requires the Commission to count the effects of all 

mercantile customer EE/PDR capabilities regardless of whether they are undertaken to 

comply with another law or regulation and the Commission lacks the statutory authority 

to define "programs" otherwise. Because SB 221 is clear and specific on this point, it is 

unnecessary to resort to interpretation to arrive at the meaning of SB 221's use of the 

word "all." 

Additionally, OCEA's definition of "programs" runs directly contrary to the 

provisions of SB 221 that envision the counting of mercantile customer-sited capabilities 
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that are committed to an EDU's EE/PDR benchmark compliance portfolio. OCEA 

contends that "naturally occurring actions that would have occurred without the 

influence of an energy savings program" should not count towards benchmark 

compliance. However, SB 221 makes it clear that the effects of mercantile customers' 

programs include those EE/PDR capabilities that are existing or new and are committed 

by the mercantile customer for integration into the utility's EE/PDR benchmark 

compliance portfolio. Section 4928.66 (A)(2)(c), Revised Code, states that the baseline 

that is computed to measure the performance obligation gets adjusted to remove the 

mercantile customer's capabilities that existed during the base period and then add the 

capability back in for purposes of measuring compliance for the year in question. Thus, 

it is clear from Section 4928.66(A)(2)(c), Revised Code, that all mercantile 

customer-sited EE/PDR capabilities that existed prior to SB 221 (the baseline for 2009 

is the three years 2006, 2007 and 2008) and that naturally occurred without the 

influence of a statutory mandate are eligible to be counted if they are committed by the 

mercantile customer for integration into the EDU's compliance portfolio. 

The advocacy of OCEA throughout this rule making process indicates that OCEA 

is attempting to infuse provisions from the American Clean Energy Security Act 

("ACES", H.R. 2454 - hereinafter referred to as the "Waxman-Markey Climate Bill") into 

SB 221 through the Commission's rule making process. For example, the 

"business-as-usual" limitation that OCEA has continued to push during the rule making 

process is extracted from, among other Sections, Section 610(a)(6) of Title I in the 

Waxman-Markey Climate Bill. 
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As the Commission knows, the Waxman-Markey Climate Bill was narrowly 

adopted on May 21, 2009 by the House of Representatives with a 

3-vote mostly-party-line margin.^ A majority of the Ohio delegation voted against the 

Waxman-Markey Climate Bill, the Bill has strong bipartisan opposition throughout the 

Midwest̂  and no one. including the proponents, expects the Waxman-Markey Climate 

Bill to become the law of the land. The point here is not to initiate a debate on the 

merits of the Waxman-Markey Climate Bill or the politics. The point here is to alert the 

Commission to OCEA's effort to, in effect, commit Ohioans to the mandates in the 

Waxman-Markey Climate Bill while disguising to make it look like OCEA's 

recommendations are based on Ohio law. 

For these reasons, the Commission must deny OCEA's Application for 

Rehearing, grant lEU-Ohio's November 16, 2009 Application for Rehearing, and modify 

this rule to comply with the General Assembly's mandate that all mercantile customer 

EE/PDR capabilities count towards the EDUs' EE/PDR benchmarks. 

3 
One estimate of the economic impact of Waxman-Markey Climate Bill projects that by 2036 the Bill 

would: 
• Reduce aggregate gross domestic product (GDP) by $9.4 trillion; 
• Destroy 1,145,000 jobs on average, with peak years seeing unemployment rise by over 

2.479,000 jobs; 
• Raise electricity rates 90 percent after adjusting for inflation; 
• Raise inflation-adjusted gasoline prices by 58 percent; 
• Raise residential natural gas prices by 55 percent; 
• Raise an average family's annual energy bill by $1,241; and 
• Result in an increase of $28,728 in additional federal debt per person, again after adjusting for 

inflation 
The analysis is available via the Internet at 
http://viww.heritage.org/Research/EnergyandEnvironment/wm2450.cfm (last visited November 20, 2009) 

^ See interactive map at http://politics.nytimes.eom/congress/votes/111/house/1/477 (last visited 
November 20, 2009). 
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B. The Commission's removal of the term "fully aggregated" from 
Chapter 4901:1-40, O.A.C., comports with SB 221 and OCEA's 
Application for Rehearing on this point should be denied. 

OCEA further contests the Commission's elimination of the term "fully aggregated" 

from Chapter 4901:1-40, O.A.C. OCEA is concerned that this change will permit the 

use of renewable energy credits ("REC") as both an offset and a REC, thereby 

permitting the same megawatt of generation to be double counted to satisfy multiple 

regulatory requirements.^ OCEA expresses concern that permitting the double counting 

of a REC will "significantly slow the development of renewable energy in Ohio, which 

would subtract from the legislative enactment in SB 221."® 

The Commission should deny OCEA's Application for Rehearing inasmuch as 

the Commission's deletion of the "fully aggregated" limitation is required to conform the 

rule with SB 221. As lEU-Ohio previously pointed out, the "fully aggregated" restriction 

is unlawful inasmuch as no such restriction is contained in SB 221.^ In fact, SB 221 

does not associate any environmental attributes with a REC so there is no such thing as 

a fully aggregated REC in Ohio. A REC is defined by the terms of Section 4928.65, 

Revised Code.® Further, the Commission's decision is reasonable inasmuch as it 

enables a cheaper means of compliance with the AEPS, which will lower compliance 

costs that are eligible to be passed onto customers. 

^ OCEA Application for Rehearing at 11. 

^ lEU-Ohio Application for Rehearing at 25 (May 15, 2009). 

^ Section 4928.65, Revised Code, states "The public utilities commission shall adopt rules specifying that 
one unit of credit shall equal one megawatt hour of electricity derived from renewable energy resources." 
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C. The Commission must deny OCEA's challenge to the revised definition 
of "double counting" in Rule 4901:1-40-01, O.A.C., and grant lEU-Ohio's 
request to delete the unlawful and unreasonable "double counting" 
provisions from Chapter 4901:1-40,0.A.C. 

OCEA also avers that the Commission's revised definition of "double counting" to 

allow RECs to count towards both the Ohio state renewable energy requirement and 

any future federal regulatory requirement for a different regulated attribute of energy 

production is unlawful.® OCEA finds problems with the fact that the Commission's 

change may permit easier compliance with the Ohio renewable requirements in the 

event that a federal standard is implemented. 

The Commission must deny OCEA's Application for Rehearing and instead grant 

lEU-Ohio's November 16, 2009 Application for Rehearing to completely eliminate the 

"double counting" concept from the Commission's rules in Chapter 4901:1-40, O.A.C. 

As lEU-Ohio fully explained in its Application for Rehearing,^° the Commission has no 

statutory authority to miscount measures that may satisfy multiple requirements. The 

definition of double counting, as modified by the Commission, still unlawfully and 

unreasonably drives up compliance costs at a perilous time for Ohio's fragile economy. 

Respectfully submitted, 

Samuel C, Randazzo (Counsel of Record) 
Lisa G. McAlister 
Joseph M. Clark 
MCNEES WALU\CE & NURICK LLC 

21 East State Street, 17"̂ " Floor 
Columbus. OH 43215 
Telephone: (614)469-8000 
sam@mwncmh.com 
lmcalister@mwncmh.com 
jclark@mwncmh.com 

^ OCEA Application for Rehearing at 14. 

°̂ lEU-Ohio Application for Rehearing at 15-17 (November 16, 2009). 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Industrial Energy Users-Ohio's 

Memorandum Contra the Application for Rehearing of the Ohio Consumer and 

Environmental Advocates has been served by regular mail, postage prepaid, this 

23rd day of November 2009, upon the parties listed below. 

"I^Ck^ 

Rodger Kershner 
Howard & Howard Attorneys P.C. 
39400 Woodward Avenue, Suite 100 
Bloomfield Hills, Ml 48304 
rak(Sih2law.com 

Steven Nourse 
Marvin Resnik 
American Electric Power 
1 Riverside Plaza - 29*̂  Fl. 
Columbus, OH 43215 
stnourse@aep. com 
mrisenik@aep.com 

Kenneth Schisler 
EnerNOC, Inc. 
75 Federal Street, Suite 300 
Boston, MA 02110 
kschisler@enernoc. com 

Terrence O'Donnell 
Sally Bloomfield 
E. Brett Breitschwerdt 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH 43215-4291 
todonneli@bricker.com 
sbloomfieldfl̂ bricker.com 
ebreitschwerdtiS)bricker.com 

M. Clark 

Carolyn Flahive 
Thompson Hine LLP 
10 West Broad Street 
Columbus, OH 43215 
Carolvn.flahive@thompsonhine.com 

Mary Christensen 
Christensen Christensen Donchatz 

Kettlewell & Owen 
100 East Campus View Blvd. 
Suite 360 
Columbus, OH 43235 
mchristensen@columbuslaw.org 

Mark Yurick 
Matt White 
John Bentine 
ChesterWillcox& Saxbe 
65 East State Street, Suite 1000 
Columbus, OH 43215 
mwhite@cwslaw.com 
mvurick@cwslaw.com 
ibentine@cwslaw.com 

Dwight Lockwood 
Global Energy, Inc. 
312 Walnut Street, Suite 2300 
Cincinnati, OH 45202 
DNLockwood@GlobalEneravlnc.com 
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Janine L. Migden-Ostrander 
Consumers' Counsel 
Ann Hotz 
Gregory Pouloas 
Michael Idzlkowski 
Office of Consumers' Counsel 
lowes t Broad Street, Suite 1800 
Columbus, OH 43215 
hotz@occ.state.oh.us 
poulos@occ.state.oh.us 
idzkowski@occ.state.oh.us 

Randall Griffin 
Chief Regulatory Counsel 
Judi Sobecki 
Dona Seger-Lawson 
Joseph Strines 
Dayton Power and Light Company 
1065 Woodman Drive 
Dayton. OH 45401 
Randall.ariffin@DPLinc.com 
Judi.sobecki@DPLinc.CQm 
Dona.seaer-lawson@DPLinc.com 
Joseph.strines@DPLinc.CQm 

Christine Falco 
PJM Interconnection LLC 
965 Jefferson Avenue 
Norristown, PA 19403 
falco@pim.com 

Steven Millard 
200 Tower City Center 
50 Public Square 
Cleveland, OH 44113 
smillard@cose.org 

Gary Guzy 
APX Inc. 
5201 Great America Parkway #522 
Santa Clara, CA 95054 
gguzv@apx.com 

David Boehm 
Michael Kurtz 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, OH 45202 
dboehm@BLKIawfirm.com 
mkurtz@BKLIawfirm.com 

Robert Triozzi 
Steven Beeler 
City of Cleveland 
Department of Law 
601 Lakeside Avenue, Room 106 
Cleveland, OH 44114 
RTriozzi@citv.cleveland.oh.us 
SBeeler@citv.cleveland.oh.us 

Leslie Kovacik 
NOAC 
420 Madison Avenue. 4*̂  Floor 
Toledo, OH 43624 
Leslie.kovacik@toledo.oh.gov 

Howard Petricoff 
Stephen Howard 
Vorys Sater Seymour and Please 
P.O. Box 1008 
Columbus, OH 43216-1008 
mhpetrlcoff@vorvs.com 
smhoward@vorvs.com 

Connie Lausten 
New Generation Biofuels 
4308 Brandywine St. NW 
Washington, DC 20016 
cllausten@newgenerationbiofuels.com 

Vincent Parisi 
Interstate Gas Supply 
5020 Bradenton Avenue 
Dublin, OH 43017 
vparisi@igsenerav.com 

Elizabeth Watts 
Duke Energy Ohio 
139 East Fourth Street 
Cincinnati, OH 45201 
Elizabeth.watts@duke-energv.com 

Barth Royer 
Langdon Bell 
Bell & Royer Co., LPA 
33 South Grant Avenue 
Columbus. OH 43215 
Lbell33@aol.CQm 
Barth.rover@aol.CQm 
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Jennifer Miller 
Sierra Club 
131 N. High Street 
Columbus, OH 43215 
Jennifer.miller@sierraclub.org 

David Caldwell 
United Steelworkers 
777 Dearborn Park Lane 
Columbus, OH 43085 
dcaldwell@usw.org 

Dale R. Arnold 
Ohio Farm Bureau 
280 North High Street 
P.O. Box 182383 
Columbus, OH 43218 
darnold@ofbf.ora 

Ann McCabe 
Climate Registry 
1543 W. School St. 
Chicago, IL 60657 
ann@theclimateregistrv.org 

Amy Gomberg 
Environment Ohio 
203 E. Broad Street - Suite 3 
Columbus, OH 43216 
agomberg@environmentohio.org 

Nolan Moser 
Trent Dougherty 
1207 Grandview Ave. #201 
The Ohio Environmental Council 
Columbus, OH 43212 
nolan@theOEC.ora 
trent@theOEC.ora 

Pat Valente 
Ohio Fuel Cell Coalition 
737 Bolivar Rd. 
Cleveland, OH 44115 
Pat.valente@fuelcelicorridor.com 

Joseph Koncelik 
Frantz Ward LLP 
2500 Key Center 
127 Public Square 
Cleveland, OH 44114 
ikoncelik@frantzward.com 

Rebecca Stanfield 
Natural Resource Defense Council 
101 North Wacker Drive. Suite 609 
Chicago, IL 60606 
rstanfield@nrdc.ora 

Ellis Jacobs 
The Edgemont Neighborhood Coalition 
333 West First Street, Suite 500 
Dayton, OH 45402 
Eiacobs@ablelaw.org 

Jerry Tinianow 
Mid-Ohio Regional Planning Commission 
111 Liberty Street. Suite 100 
Columbus, OH 43215 
Jtinianow@morpc.org 

Mark Whitt 
Andrew Campbell 
JONES DAY 
325 John H. McConnell Blvd., Suite 600 
Columbus, OH 43216 
mawhitt@ionesdav.com 
aicampbell@ionesdav.com_ 

Dennis Hirsch 
Solid Waste Authority of Central Ohio 
Porter Wright Morris & Arthur LLP 
41 S. High St., Suite 2800 
Columbus, OH 43215-6194 
dhirsch@porterwright.com 

Charles Young, Deputy City Manager 
City of Hamilton 
345 High Street 
Hamilton, OH 45011 
voungc@ci.hamilton.oh.us 

James Russell 
NAIOP 
470 Olde Worthington Road, Suite 200 
Westerville, OH 43082 
irussell@pizzutti.com 

Jason Keyes 
Keyes & Fox, LLP 
1721 21'^Avenue East 
Seattle, WA 98112 
ikeves@kevesandfox.com 

{C29499:6 } 

10 

mailto:Jennifer.miller@sierraclub.org
mailto:dcaldwell@usw.org
mailto:darnold@ofbf.ora
mailto:ann@theclimateregistrv.org
mailto:agomberg@environmentohio.org
mailto:nolan@theOEC.ora
mailto:trent@theOEC.ora
mailto:Pat.valente@fuelcelicorridor.com
mailto:ikoncelik@frantzward.com
mailto:rstanfield@nrdc.ora
mailto:Eiacobs@ablelaw.org
mailto:Jtinianow@morpc.org
mailto:mawhitt@ionesdav.com
mailto:aicampbell@ionesdav.com_
mailto:dhirsch@porterwright.com
mailto:voungc@ci.hamilton.oh.us
mailto:irussell@pizzutti.com
mailto:ikeves@kevesandfox.com


James Burk 
Morgan Parke 
Michael Belting 
Kathy Kolich 
Mark Hayden 
Ebony Miller 
FirstEnergy Service Company 
76 South Main Street 
Akron, OH 44308 
burki@fir8tenergvcorp.com 
mparke@firstenergvcorp.com 
beitingm@firstenergvcorp.com 
Kikolich@firstenergvcorp.com 
havdenm@firstenergvcorp.com 
elmiller@firstenergvcorp.com 

David Rinebolt 
Colleen Mooney 
Ohio Partners for Affordable Energy 
231 West Lima Street 
Findlay, OH 45839-1793 
drinebolt@aol.com 
cmoQnev2@columbus.rr.com 

Glenn Krassen 
Bricker & Eckler LLP 
1375 East Ninth Street, Suite 1500 
Cleveland, OH 44114-1718 
gkrassen@bricker.com 

Leigh Herington, Executive Director 
NOPEC 
31320 Solon Road, Suite 20 
Solon, OH 44139 
nopec@windstream.net 

Theodore Robinson 
Citizens Power 
2424 Dock Road 
Madison, OH 44057 
robinson@citizenpower.com 

Gregory Hitzhusen, MDIV, Ph.D. 
Executive Director 
Ohio Interfaith Power and Light 
P.O. Box 26671 
Columbus, OH 43226 
ohioipl@gmail.com 

Joseph Logan 
Ohio Farmers Union 
20 South Third Street, Suite 130 
Columbus. OH 43215 
i-loaan@ohfannersunion.ora 

Tim Walters 
United Clevelanders Against Poverty 
4115 Bridge Avenue 
Cleveland. OH 44113 
Trane222222@aol.com 

Joseph Meissner 
The Legal Aid Society of Cleveland 
1223 West Sixth Street 
Cleveland, OH 44113 
ipmeissn@lasclev.org 

Lance Keiffer 
Lucas County/NOAC 
711 Adam Street, 2"^ Floor 
Toledo, OH 43624-1680 
lkeiffer@CQ.Iucas.oh.us 

Gary Jeffries 
Dominion Resources Services, Inc. 
501 Martindale Street, Suite 400 
Pittsburgh. PA 15212-5817 
Garv.a.ieffries@dom.com 

Noel Morgan 
Communities United for Action 
Legal Aid Society of Southwest Ohio 
215 East Ninth Street 
Cincinnati, OH 45202 
nmorgan@lascinti.org 

Michael Smalz 
Joseph Maskovyak 
Ohio State Legal Services Association 
555 Buttles Avenue 
Columbus, OH 43215 
msmalz@oslsa.org 
imaskovvak@ohiopovertvlaw.org 

Richard Sites 
Ohio Hospital Association 
155 East Broad Street, 15*̂  Floor 
Columbus, OH 43216-3620 
ricks@ohanet.org 
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Amy Ewing 
Greater Cincinnati Health Council 
2100 Shennan Avenue, Suite 100 
Cincinnati. OH 45212 
aewing@gchc.org 

Gregory Dunn 
Schottenstein Zox & Dunn Co., LPA 
250 West Street 
Columbus, OH 43215 
gdunn@szd.com 

Garrett Stone 
Michael Lavanga 
Brickfield, Burchette, Ritts & Stone, P.C. 
1025 Thomas Jefferson Street, N.W. 
8*'̂  Floor, West Tower 
Washington, D.C. 20007 
gas@bbrslaw.com 
mkl@bbrslaw.com 

Linda Sekura 
Conservation Committee 
Northeast Ohio Sierra Club 
20508 Watson Road 
Maple Heights, OH 44137 
LSekura@aol.com 

Ron Bridges 
AARP 
17 South High Street. Suite 800 
Columbus, OH 43215 
RBridges@aan3.org 

Tommy Temple 
Ormet Primary Aluminum Corp. 
4232 King Street 
Alexandria, VA 22302 
Tommv.temple@ormet.com 
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