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L INTRODUCTION

Initial post-hearing briefs were filed herein on July 28, 2009 by the Akron Thermal,
Limited Partnership (“Akron Thermal” or the “company”), the Commission staff (“Staff”), and
intervenors the city of Akron (“City”), Children’s Hospital Medical Center (“Children’s

Hospital™), Canal Place, Ltd. (“Canal Place”), County of Summit, Ohio (“Summit County”) and



David Wehrle, in his capacity as Trustee for the Creditor’s Trust for Akron Thermal (“Trustee”).
In its initial brief, Akron Thermal demonstrated that it has met each of the long-standing criteria
established and used by this Commission to evaluate emérgency rate increase applications, and
urged the Commission to grant its application for emergency relief in Case No. 09-453-HT-
AEM, as well as its other pending applications in Case Nos. 09-315-HT-ATA, 09-414-HT-AIS,
09-441-HT-AEC, and 09-442-HC-AEC, which have been consolidated with the emergency case
for hearing and decision. In this reply brief, Akron Thermal will address, in detail, the
arguments advanced by Staff, the City, and Summit County in their initial briefs, but will begin
with a short summary of the respective positions of Staff and the intervenors so as to identify the
issues that are actually in dispute in connection with each of the applications now before the
Commission.

As emphasized in Akron Thermal’s initial brief, Staff does not dispute that Akron
Thermal faces a financial emergency as a result of the loss of the University of Akron (“UA”) as
a customer, nor does Staff dispute that, without emergency rate relief, Akron Thermal will be
financially imperiled and its ability to render service will be impaired. However, consistent with
the recommendation of its witness Puican, Staff, on brief, argues that the application for |
emergency rate relief in Case No. 09-453-HT-AEM should be denied because of the possibility
that granting the emergency rate increase might ultimately drive other customers off the system,
thereby creating a death spiral scenario. Notwithstanding that the forbearance agreement entered
into by the holders of the three promissory notes that are the subject of the application in Case
No. 09-414-HT-AIS has removed the sole basis for Staff witness Mahmud’s originél
recommendation that the application be denied, Staff continues to oppose approval of this

application based on its position that the emergency increase should be denied. However, Staff,

' Compare Staff Ex, 3, at 4 with Staff Ex. 4, at 2.



consistent with the record recommendations of Mr. Puican, supports approval of the tariff
amendment application in Case Nos. 09-315-HT-ATA and the contract approval applications in
Case Nos. 09-441-HT-AEC and 09-442-HC-AEC.

In its brief, the City argues against approval Akron Thermal’s application for emergency
rate relief in Case No. 09-453-HT-AEM and its financing application in Casé No. 09-414-HT-
AIS. Although the City’s brief is silent with respect to the remaining three applications, the City
specifically cautions that its failure to address these applications should not be read as indication
that it supports or does not object to these applications.

Children’s Hospital’s brief advocates approval of its special contract with Akron Thermal
— the subject of the application in Case No. 09-441-HT-AEC - and argues that the alternative
tariff mechanism initially proposed by Akron Thermal for recovering the emergency rate
increase from Children’s Hospital and Canal Place in addition to tariff customers should be
rejected.” The Children’s Hospital brief also contains the bare statement that Children’s Hospital
opposes the emergency rate increase application in Case No. 09-453-HT-AEC, but does not
contain any argument in.support of that position. Canal Place, based on arguments that are
similar to those advanced by Children’s Hospital, takes the same position with respect to
approval of the modification to its existing contr:;lct with Akron Thermal 'th'at is before the
Commission in Case No. 09-442-HC-AEC and the alternative surcharge proposed in Akron
Thermal’s emergency application. However, Canal Place expressly states that it takes no
position with respect to the einergency rate increase aa.;;aplicatioﬁ.3 Neither intervenor has

addressed the applications in Case Nos. 09-315-HT-ATA and 09-414-HT-AIS.

* Children’ Hospital Brief, 3-6.
? Canal Place Brief, 2-9.



As previously noted, Staff has recommended approval of the Children’s Hospital and |
Canal Place contracts, and, notwithstanding the caveat in the City’s brief, no party has opposed .
approval of these applications. Further, Akron Thermal has withdrawn the alternative demand
charge adder contained in its application for emergency rate increase applic;aﬁ«:m.4 Thus, apart
from the bare statement in the Children’s Hospital brief that it opposes the emergency
application, there are no matters in dispute between Children’s Hospitél and Canal Place, on the
one hand, and Akron Thermal, on the other. -Accordingly, Akron Thermal will not address these
briefs further herein.

In its initial brief, Summit Couhty opposes Akron Thermal’s application for emergency
rate relief, but does not address the other four applications. Summit County offers three
arguments with respect to the emergency application. As discussed infra, two of these
arguments rely on statutes that have no application in this setting, while the third goés to the
impact granting the application would have on Summit County’s financial situation. Although
Akron Thermal in no way intends to minimize the financial difficulties Summit County, like
many other {ocal governmental entities, faces in these dire economic times, Summit County’s
calculation of the dollar impact the proposed emergency increase would have on its cost of
steam service is incorrect and grossly overstates the increase in the steam costs to which it would
be subject if the emergency application is approved.

Finally, Akron Thermal is in complete agreement with the positions set forth m the
Trustee’s brief. Although Akron Thermal will touch on those positions in addressing certain-
arguments advanced by the Staff and the City, Akron Thermal will not separately discuss the

Trustee’s brief in its reply brief.

* App.Ex.5,at 11.



IL. ARGUMENT

A STAFF BRIEF

1. The Staff recommendation that Akron Thermal’s application for
emergency rate relief be denied is inconsistent with long-standi

Commission precedent and ignores the limitations on scope of the
Commission’s guthority in emergency rate proceedings.

Stafl does not dispute that Akron Thermal has met the criteria that the Commission
routinely applies in evaluating applications for emergency rate relief. Indeed, staff does not even
mention these criteria in its brief. Rather, Staff, relying on its witness Puican’s deathlspiral
argument, urges the Commission to deny Akron Thermal’s emergency application because “the
state of knowledge is such that it cannot be determined whether an emergency increase would

help or hurt the situation.”’

In other words, Staff asks the Commission to ignore the undisputed
evidence - evidence that includes the testimony of its own witness® — that Akron Tﬁermal faces a
financial emergency as a result of the loss of UA as a customer and that, without emergency rate
relief, Akron Thermal will be financially imperiled and its ability to render service wjll be
impaired, and deny the emergency application based on the possibility that granting the proposed
increase might ultimately drive other customers off the system.” Apparently recognizing that this
result would be inconsistent with the criteria heretofore applied by the Commission in |
considering requests for emergency rate relief, Staff simply ignores these criteria and, instead,
claims that an unprecedented decision to force Akron Thermal to cease opei‘ations is within the

“very broad emergency powers” conferred upon the Commission by Section 4909.16, Revised

Code.®

* Staff Brief, 11.
® Tr. 11, 138-139,
7 Staff Brief, 11.
¥ Staff Brief, 10.



Akron Thermal does not dispute that the Commission has broad discretion in determining
whether an emergency exists.” However, where, as here, the record clearly shows that an
emergency exists, it would be an abuse of that discretion for the Commission to conclude that the
mere possibility that granting the requested emergency rate relief might drive some customers
off the system outweighs the certainty that Akron Thermal will be forced to cease operations if
its emergency application is denied. As Akron Thermal noted in its initial brief, Staff witness
Puican has not conducted the customer-by-customer analysis that would be necessary to provide
a concrete basis for his concern that granting Akron Thermal’s elnergency request would lead to
a death spiral scenario.'” Yet, on brief, Staff goes so far as to affirmatively claim that “a death

»! Although it is obviously true that the proposed emergency

spiral is unfolding before us.
surcharge will not generate the projected revenues if Akron Thermal were to lose iis largest
customers, Staff'ignores that the customers it has identified as being at risk will not be subject to
the emergency surcharge. Summa Health System Hospitats (“Summa”), which is now Akron
Thermal’s largest customer is not a tariff customer, and, in view of its altemative fisel capability,
will never be a tariff customer.'? The other customers identified by Staff — Cani_ﬂ Place and
Children’s Hospital — are special contact customers, not tariff customers, Although Akron

Thermal had included an alternative emergency surcharge in its application that was designed to

apply if the Commission determined that the emergency rate increase should be recovered _from

? See, e.g., Cambridge v. Pub. Util. Comm., 159 Ohio St. 88 (1953); Manufacturer’s Light and Heat Co., 163 Ohio
St. 570 (1955).

'® Akron Thermal Brief, 36-37.

"' Staff Brief, 13. _

"2 As Akron Thermal witness Pucak explained, Summa, which was a City customer before Akron Thermat began
operating the system, has alternative fuel capability and can use its own system to meet its heating needs. Tr. I, 131~
133. Thus, Summa has been served pursuant to a long-standing arrangement under which the price charged by
Akron Thermal is based on Summa’s avoided costs. Jd. Mr. Pucak indicated that Akron Thermal had insisted that
this arrangement be reduced to a writien contract and that, at the time of the hearing, the parties were negotiating a
conlract that would memorialize the terms of the existing arrangement. Tr. I, 131-132. Those negotiations have
since been completed, and Akron Thermal has this date filed an application with the Commission for approval of the
Summa contract in Case No. 09-681-HT-AEC.



Canal Place and Children’s Hospital in addition to tariff customers, Akron Thermal has since
withdrawn the proposed alternative surc:hargé.13 Thus, Canal Place and Children’s Hospital will
not be subject to the proposed emergency rate increase. As Akron Thermal acknowledged in its
initial brief, the possibility oBviously exists that one or more tariff customers could lea@ the
system if the Commission were to grant the emergency relief requested by the company.
However, to assess the likelihood of that happening, one would have to know whether the
customer in question had the capital available to invest in the facilities that would be required to
change its energy source, and, if the customer did have the necessary capital, whether tﬁe
conversion would make economic sense.’* One would also have to know whether the loss of the
revenuc from a customer that did elect to leave the system would, in fact, necessitate a filing for
additional rate relief"’ In view of the foregoing, it cannot be fairly said that “a death épiral is
now unfolding,” and Staff’s suggestion that granting the requested emergency relief will
inevitably lead to the Akron Thermal’s collapse is pure conjecture.

In this same vein, Staff’s assertion that Akron Thermal is doomed “because rates cannot
be set that would provide a stable, sustainable basis for this utility to ope:rate“16 is belied by Staff’
witness Hodgden’s rebuttal testimony. In his rebuttal testimony, Mr. Hodgden specifically stated
that, with the forbearance agreement entered into by the holders of the promissory notes that are
the subject of the application in Case No. 09-414-HT-AIS, his estimate of the rate increase
Akron Thermal could justify in the follow-on perma_.rient rate case would be sufficient to cover
its operating expenses and service its debt.”’ Although acknowledging Mr. Hodgden's change of

position, Staff witness Puican continued to cling to his death spiral hypothesis as the basis for his

Y App.Ex. 5,at 11.
' Akron Thermal Brief, 36.
15
Id
1€ Staff Brief, 13.
17 Staff Ex, 2, at 4.



recommendation that Akron Thermal’s application for emergency rate relief should be denied."®
It is unthinkable that this Commission would make the unprecedented decision to force a utility
that has met the applicable standards for an emergency rate increase to cease operations based on
a mere hypothesis. |

Although Section 490916, Revised Code, vests the Commission with broad discretionary
powers in determining when an emergency exists and in tailoring a remedy which will enable the
applicant public utility to meet that emergency,'® the discretion conferred upon the Commission
by the statute does not permit the Commission to exercise authority beyond that specifically
delegated to it by the legislature under the guise that it is acting within its emergency powers: As
argued in Akron Thermal’s initial brief, a deliberate decision by the Commission to force Akron
Thermal to cease operations would be tantamount to a Commission-ordered abandonment,
notwithstanding that the statute governing abandonment of service, Section 4905.21, Revised
Code, contains no provision authorizing the Commission to order an abandonment.” In this
same vein, a deliberate decision by the Commission to force Akron Thermal to turn-back the
system to the City would be tantamount to an order terminating Akron Thermal’s leasé, and
would constitute a taking of Akron Thermal’s property rights. Again, the Cﬁmmission has no
statutory authority to order a utility to terminate a lease, and, notwithstanding that turning back
the system to the City is StafPs preferred outcome, the Commission has no authority to do
something under its emergency powers that it cannot do under the authority specifically
delegated to it by the legislature. Finally, Ohio law is clear that, in a permanent rate proceeding,

the Commission is duty-bound to set rates pursuant to the statutory ratemaking formula, and

'* Staff Ex. 6, at 2-3. ,

'* See, e.g., Cambridge v. Pub, Util. Comm., 159 Ohio St. 88 (1953); Manufacturer’s Light and Heat Co., 163 Ohio
St. 570 (1955).

0 Akron Thermal Brief, 34.



cannot alter that formuyla based on concerns regarding the impact the resulting rate increase
would have on customers.”* Staff witness Hodgden’s rebuttal testimony shows that his estimate
of the revenue increase that Akron Thermal could justify in a follow-on permanent rate increase
would, in light of thg forbearance agreement, be sufficient to cover the company’s operating
costs and service its debt.*? Staff asserts that granting Akron Thermal’s request for emergency
relief will not guarantee its long-term viability, and suggests that the virtue of denying the
emergency rate increase is that it will spare customers from burdensome rate increases that will
not ensure the company’s survival. However, a deliberate decision by the Conﬁ)iésion to deny
rate relief based on the unknown impact that future rate increases would have on customers is
beyond the Commission’s statutory ratémaking authority.

2. The Commission has never deemed the fact that the financial mfonnatlon
resented by an applicant utility to demon xi f

emergency has not been audited by Staff or an outside auditor to be an
impediment to granting emergency rate relief ‘

Staff points out that, in view of the time constraints associated with an emergency
proceeding, Staff has not performed an audit of Akron Thermal’s books, and also observes that.
the financial information presented by Akron Thermal to demonstrate that an emergency exists
has not been subject to an outside audit.” Staff then states that, because there has been no
external review of Akron Thermal’s financial data, “there is no real reason to accept the accuracy
of any accounting value in this record,” and goes on to characterize the financial data submitted

by Akron Thermal as being “doubtful.”** With all due respect, this is nonsense.

See Columbus S. Power Ce. v. Pub. Util. Comm., 67 Ohio St 3d 535, 537-543 (1993).
? Staff Ex. 2, at 4-5.

%> Staff Brief, 10-11.

* Stafl Brief, 11.



First, the time constraints in this proceeding are no different than the time constraints
typically associated with emergency rate cases. Indeed, Section 4909.16, Revisc_ad Code,
applications for temporary rate increases are filed because the applicant utility needs M@L@
rate relief. Akron Thermal is not aware of any instances in which the Staff performéd a full-
blown, rate case-type audit of the financial information submitted by an applicant for emergencjr
rate relief, but even if there were a few isolated instances when this occurred, it is certainly not
Staff’s normal practice to conduct such an audit in emergency cases. Second, there is no statute
or Commission rule that requires a Commission-regulated public utility to engage an external
auditor to perform an audit of its financial statements.”* In fact, most smaller Ohio utilities do
not engage outside auditors to provide an opinion with respect to the accuracy of their |
accounting records. Third, even those utilities that are subject to external audit requirelﬁénts by
virtue of their corporate status might very well not have current extemally—audited' financial
statements available to present in an emergency rate case, depending on the relationship between
the date of the most recent audit opinion and the date the emergency application was filed.
Fourth, the Staff, in the Staff Report in Akron Thermal’s 2005 rate case, specifically stated that
Akron Thermal’s plant ledgers and contiﬁuing property records represented a reliable source bf
otiginal cost data,?® and there is no reason to suspect that the 2008 financial statements presented
by Akron Thermal witness Stott are- not similarly reliable. Fifth, although Staff obviously did
not conduct the in-depth investigation that it would perform in a permanent rate case, Staff did
issue information requests to Akron Thermal in connection with the financial information |
presented in the emergency application. Akron Thermal fully responded to these requests, and

no Staff witness in this proceeding even remotely suggested that the accuracy of these responses

** The one exception would be the Commission-ordered external GCR financial audits of natural gas companies
(see Rule 4901:1-14-07, Ohio Administrative Codc), but this obviously does not apply to Akron Thermal.
5 Staff Report of Investigation, Case No. 05- 05-HT-AIR, 4.

10



were in any way suspect. Fifth, to the extent Staff’s comment regarding “the company’s

unaudited assertions”>

goes to Ms. Stott’s cash flow projections and her calculation of the
savings associated with the various cost-reduction measures implemented by Akron Thermal to
mitigate the emergency, an external audit would not have addressed the accuracy of these
estimates in any event,

Finally, and most importantly, this Commission has never deemed the fact that the
financial information presented by the applicant in an emergency rate proceeding has not been
audited by the Staff or by an external auditor to be an impediment to granting emergency relief.
Rather, as a review of the Commission’s decisions on emergency rate app]ipations will show, the
Commission understands full well that, at least in the majority of cases, the applicant’s financial
evidence of an emergency has not been subject to a staff audit. Indeed, this is precisely what led
the Commission to establish its oft-repeated “strictest scrutiny” standard for evaluating the
applicant’s evidence in emergency rate applications:

(A)pplicant’s evidence will be reviewed with strictest scrutiny and that
evidence must clearly and convincingly demonstrate the presence of
extraordinary circumstances which constitute a genuine emergency
situation ,

Despite Staff’s attempt on brief to muddy the waters with its unfounded and iﬂ-con‘ceived
assertions regarding the reliability of the financial information presented by Aln‘oﬁ Thermal in
support of its request for emergency relief, there can be no question that Akron Thermal has
clearly and convincingly demonstrated that it faces a genuine financial emergency. Staff’s own

witness, Mr. Puican, specifically testified that, if the Commission denies Akron Thennal;s '

application, Akron Thermal will no longer be able to provide service to its customers and would -

% Staff Brief, 12.

* See, e.g., Toledo Edison Company, Case No. 84-1286-EL-AEM (Supplemental Opinion and Order dated May 12,
1987), at 4.
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be forced to cease operations ®® If Staff truly believed that Akron Thermal witness Stott’s cash
flow projections and savings calculations were “doubtful,” Staff could have challenged them by
crass-examining Ms. Stott on these subjects. Alternatively, Staff could have proposed
adjustments to the applicant’s projections and estimates, just as it has in nuinerous other
emergency cases.”® Either of these measures would have meant that the Commission would have
had to weigh the evidence to determine if Akron Thermal had clearly and convincingly
demonstrated that an emergency exists and whether the proposed emergency rate increase is
minimum amount necessary to avert the emergency. However, in this record, there is no
competing evidence to weigh. In fact, Mr. Puican has specifically stated that he does not dispute
that Akron Thermal faces a financial emergency and that, without emergency rate relief, Akron
Thermal will be financially imperiled and its ability to render service will be irrllpairf:d.31 Mr.
Puican also specifically stated that he agreed with Ms, Stott’s revenue shortfall calculation.*
Thus, although there are several disputed issues that the Commission must decide in ruling on
applications now before it, whether Akron Thermal has met the criteria applied by the
Commission for evaluating emergency rate increase applications is not one of them.

3. There will be no follow-on permanent rate case if Akron Thermal’s
application for emergency rate relief is denied.

In conjunction with its make-weight criticism of Akron Thermal’s “unaudited
assertions,” Staff suggests that “(w)hat is needed is a base rate case,” and goes on to state that,

“(i)n the absence of fully vetted information would be obtained through a permanent rate case,”

“ Staff Ex. 6, at 3.

* See, e.g., Lakeland Erie Utilities Company, Case No. 86-799-WS-AEM (Opinion and Order dated Avgust 26,
1986), at 6-7. '

I Tr. 11, 138-139.

2 Tr. 11, 140.

** Staff Brief, 11.
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it is not reasonable to approve emergency relief at this time.>* Obviously, if the Commission |
were to buy into this specious argument, it would create a Catch 22 standard that no applicant for_
emergency rate relief could ever meet. Emergency rate increase applications are filed because

the applicant utility needs immediate temporary rate relief to avert a cash flow crisis and (-:annot.
wait for a permanent rate increase appﬁcation to be prepared, investigated, litigated, and decided.
Staff has explicitly recognized that a Commission decision to deny Akron‘.Then-nal’s application
for emergency rate increase will force the company fo cease operations; which would, of course,
mean that the permanent rate case that Staff sees as the necessary and appropriate vehicle for

examining Akron Thermal’s operations and costs®® will never leave the garage.

4, The Commission should not make the unprecedented decision to force a

Commission-regulated public utility to cease operations based on Staff’s
ion that tuming back the syste { 1

alternative 1t n Thermal’s request for emer te
relief. =
Staff concludes its discussion of the emergency rate application by suggesting that,
because the City has an interim operating agreement in place with Akron Energy Systems, LLC
("AES”), a Commission decision that would force Akron Thermal to cease operations, and |
thereby force the company to hand the systeni back t§ the City, is the better alternative.”®
However, as a review of the record will make clear, Sfaff witness Puican had never even seeﬁ, let
alone read, this interim operating agreement before citing it in his rebuttal testimony for the |
proposition that there will be continuity of service in the event that the Commission denies

Akron Thermal’s emergency rate request.”’ For those reasons previously stated, a decision by

the Commission that would force Akron Thermal to cease operations even though it has met the

' Staff Brief, 13.
S Staff Brief, 13.
¥ Staff Brief, 13-14.
Tr. 11, 141-142.
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Commission’s long-standing criteria for granting emergency relief would exceed its staﬁtow
authority. For the Commission to then attempt to backstop this decision by accepting, on blind
faith, the Staff’s suggestion that the City-AES interim operating agreement will solve all the
problems would add insult to injury.

As emphasized in Akron Thermal’s initial brief, this interim operating agreement makes
no mention of the rates the City would charge for service.”® What is clear is that this agreemmt,
which was executed in November of 2007, was specifically intended as an “emergency”
arrangement to provide an “orderly transitional protocol” in the event the bankruptcy court
determined that Akron Thermal had violated the lease and that the system should be returned to
the City.*’ That triggering event did not happen. Although the interim agreement confemplates
that the City and AES would ultimately enter into a “Long Term Agreement,” which, among
other things would result in AES purchasing the system from the City,'"] the interim agreement
specifically provides that AES will not assume or accept any responsibility in connection with
the USEPA’s NOVs associated with tﬁe BF Goodrich plant and that the City wﬂl hold AES
harmless from any NOV-related liability resulting from AES’s operation of the plant during the
term of the interim arrangement. *'

The evidence shows that, in November 2b08, Akron voters approved, by an
overwhelming margin, a charter amendment that requires voter approval at a general eiection of
any attempt by the City to sell or lease a City-owned utility.* Akron Thermal will not speculate
as to the outcome of such a vote, except to note that the margin by which the charter amendment

passed would appear to suggest that voter approval of a sale of the steam system is not a given.

% Akron Thermal Brief, 37.

jz Interim License and Operating Agreement, 3.
Id

*! Interim License and Operating Agreement, 7-8.

2 Tr 11, 66-67.

14



Staff witness Puican, when asked if this charter amendment represented a potential barrier to the
City’s plan to transfer the system to a new operator, stated that the City could continue to operate
the system indefinitely as a municipal utility, with AES providing bperating services as provided
in the interim agreement. However, as surely must be obvious, if the City were to operate the
system as a municipal utility, it would be faced with the very same issues with respect to Bﬁﬂer

32 now confronting Akron Thermal,®?

Like its witness before it, the Staff, on brief, gives no consideration to whether the City
has the financial wherewithal to deal with the Boiler 32, or, for that matter, vﬁth ofher costs and
capital requirements that would arise in the normal course of opérating and maintaining the
system. It is no secret that the City, like many other Ohio municipalities, currently faces a huge
budget deficit. Further, as Mr. Puican agreed, unless the City intends to operate the system at a
loss, it will have to establish compensatory rates.** Moreover, City witn&ss Merolla testified that
the City has had no discussions with UA as to how its service requirements would be met if the
City were to undertake to operate the system or the rates UA could expect to be charged if the
City became the service provider.” Mr. Puican agreed that UA’s status would impact the City’s
ability to meet the costs of operating the system, but that he had no way of knowing if UA would .
return as a customer if the City took over the system.*® Thus, although Staff has characterized
the interim operating agreement is a reason for “optimism,”*’ the Commission cannot rely on the
existence of the interim operating agreement to justify denying emergency rate relief to Akron |

Thermal.

* See Partial Opinion, 26.
M Tr. I, 143-145.

“ Tr. 1L 65.

“ Tr. I, 145,

“’ Staff Brief, 13.

15



5. The Staff position that Akron Thermal’s financing application in Case No.

09-414-HT-AIS should be denied is not supported by the record, logic, or
the law,

By its application in Case No. 09-414-HT-AIS, Akron Thermal soughtl'approval of three
promissory notes — the Creditor’s Trust note, the Treasurer of the State of Ohio note, and
Thermal Ventures TI, L P. (“TVII”) note — which restructured Akron Thermal’s indebtedness in
accordance with the Plan of Reorganization approved by the bankruptcy court. In his direct
testimony, Staff witness Mahmud reconunended.thax this application be denied based on his
assessment that emergency rate increase proposed by the company would be insufficient to cover
the debt service obligations associated with these notes.”® The basis for Mr. Mahmud’s
recommendation could not have been more clearly stated:

To the extent Akron Thermal’s cash flow projections under the
Company proposed rates appear to be insufficient to meet its

debt service obligations, I recommend that the Company’s request
for Commission approval be denied.*

In direct response to Mr. Mahmud’s recommendation, the Creditor’s Trust, the Treasurer
of the State of Ohio, and TVII entered into a forbearance agreement with Akron Thermal that
modified the schedule of repayments associated with each of the three instruments.”® The
forbearance agreement provides that the combined installment payments due under the
Creditor’s Trust note and the Treasurer of the State of Ohio note will be rgduced by $100,ﬁ00 pér
year, with 60 percent of the reduction coming from the Creditor’s Trust noée and 40 percent
coming from the Treasurer of State of Ohio note. The agreement further provides that the one-

time $262,500 payment (principal and interest) associated with the TVTI note that would have

been due April 1, 2010, will not be due until the Creditor’s Trust note and the Treasurer of State

“® Staff Bx. 3, at 4.
® 1

** App. Ex. 5, Ex. JPB(Sutrebuttal)-1.
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of Ohio note have been paid in full, which under the revised payment schedule, will not occur
until 2015.°" The forbearance agreement reduces the 2010 debt service payments to the sum of
the payments due under the Creditor’s Trust note and the Treasurer of State of Ohio note, or
$440,868. Moreover, the forbearance agreement does not affect Akron Thermal’s right to defer
the first payment under the Creditor’s Trust note to February 20, 2011.* 1f Akron Thermal were
to exercise this right, the only payment due in 2010 would be the $177,812.67 payment'on the
Treasurer of the State of Ohio note due August 2010.%

There is no question that the forbéarance agreement eliminated the sole statéd hasié for
Mr. Mahmud’s ofiginal recommendation that the financing application be denied. Indeed, Mr.
Mahmud specifically stated that “(t)aking the restructured debt service costs into consideration,
Akron Thermal’s cash flow projections for 2009 under its proposed rates appear to enable Akron
Thermal to meet its debt service obligations in 2010.”** However, on brief, Staff takes the
position that, notwithstanding Mr. Mahmud’s rebuttal testimony, the financing application
should be denied because, without emergency relief, there would not be sufficient cash flow to
cover the debt payments.”® This statement implies that a utility seeking emergency relief from
the Commission cannot seek approval of a financing application if the associated debt service
obligations cannot be met in the absence of emergency relief. Obviously, there is no such
prohibition, and the Commission has, on numerous occasions, found that ﬁnergency relief is
appropriate to permit the applicant-utility to obtain financing on more fa{'drable ternras.56 Thus, it

is clear that Staff’s position on the financing application is based solely on its position that

51 id

52 ] d

* App. Ex. 5, Ex. JPB(Surrcbuttal)-1, at 2.

** Staff Ex. 4, at 2, as corrected at Tr. II, 127-128.

% Staff Brief, at 9.

% See, e.g., Dayton Power & Light Company, Case No. 80-826-EL-AEM (Opinion and Order dated November 26,
1980); Toledo Edison Company, Case No, 77-1171-EL-AEM (Opinion and Order dated December 29, 1977), '
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emergency rate relief should be denied and has nothing to do with whether the proposed
emergency rates would be sufficient to cover Akron Thermal’s debt service leigation; during
the period the emergency rates would remain in- effect.

Staff also contends that the forbearance agreement “is not currently before the
Commission,” and that Akron Thermal “would need to submit 2 new application in Case No. 09-
414-HT-AIS,” noting that, to date, Akron Thermal has not done so.”’ However, Staff goes on to
say that even if Akron Thermal were to file a new application, “Staff would oppose because the
restructured obligation would depend on emergency relief, which Staff opposes.”*? Severﬂ |
points bear mention,

First, Akron Thermal quesl:ions‘Staﬂ"s assessment that the forbearance agreement is not
currently before the Commission. The financing application is clearly before the Commission by
virtue of the Commission’s June 17, 2009 entry consolidating all the pending Akron Thermal
applications for hearing and decision. Mr. Bees’ rebuttal testimony, to which the forbearance
agreement is attached, was specifically dénominated as being filed in Case No. 09-414-HT-AIS.
A new application would present no information that is not already before the Commissiﬁn and
which the Staff has not already reviewed. Indeed, the forbearance agreement has been fully
explored at hearing. For staff to now claim that a new application must be filed in this docket to
put the forbearance agreement before the Commission places form over substance, and is
particularly perturbing because Staff has already stated what its position will be with respect to
the agreement if a new application were filed.

Second, as the Commission well knows from the flurry of activity in this docket that

followed the filing of Mr. Bees’ rebuttal testimony, a controversy has arisen between the City

7 Staff Brief, 9.
% Staff Brief, 9-10.
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and the Trustee of the Creditor’s Trust regarding the authority of the Tmsfee to enter ilnto-the
forbearance agreement. This matter is now before the bankruptcy court. Thus, even if the
Commission were to conclude that a new application is required, it would be premature for
Akron Thermal to file the application before the bankruptcy court rules.

Tn so stating, Akron Thermal in no way intends to suggest that the Commission caﬁnot
rule on the emergency rate application until the issue regarding the Trustee’s authority is
resolved by the bankruptey court. The authority of the Tfeasurer of State of Ohio and TVII to
enter into a forbearance agreement is not in issue, and it is clearly in the interést of all three note
holders to take whatever action is necessary to increase the likelihood that they will be paid.
Indeed, it was Mr. Bees that initially pointed out in direct testimony filed before the first round
of Staff testimony that the initial debt service payments were beyond the horizon of the cash flow
projections submitted by Akron Thermal wimes;s Stott, which were intended to demonstrate the
immediate need for emergency rate relief.®> As Mr. Bees explained, once the emergency
increase was in place, Akron Thermal, like any prudent company, would look to restructure its
debt payment obligations to permit it to meet those obligations on a timely basis.® Whén Mr.
Mahmud recommended denial of the application in Case No. 09-414-HT-AIS in his prefiled-
direct testimony based on his assessment that the emergency relief requested would not produce
the cash necessary for the company to meet its 2010 debt service obligations, Akron Thermal and
the holders of the notes entered into the forbearance agreement to address this concém within a
matter of days. As previously noted, the objective of the holders of the notes is to gét paid, and,
based on the speed with which they reacted to Mr. Mahmud’s initial recommendation, the

Commission can be quite confident that, even if the bankruptcy court were to find that the

¥ App. Ex. 2, at 10.
€ 1d.
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Trustee did not have authority to enter into the forbearance agreement, the note hul&ers will do
everything in their power to satisfy that objective.
Finally, Staff, in anticipation of an argument that the bankruptcy court;s apprdval of thg
Plan of Reorganization has preempted the Commission’s authority to deny Akron Thermal’s
financing application, points to Section‘15.2 of the Plan of Reorganization, which provides as
follows: |
The PUCO will retain jurisdiction over any rate change to be requested |
by Debtor, and all other matters otherwise within the jurisdiction of
the Public Utilities Commission of Ohio (“PUCO™).%!
Akron Thermal does not dispute that the Commission has jurisdiction over its rates, but
Staff’s reliance on the second phrase of this sentence as a basis for its authority over the
financing application simply begs the question. If, under the law, the bankruptcy court’s
approval of the notes in question has preempted the Commission’s authority to approve the
notes, approval of the notes is not a matter “otherwise within” the Commission’s jurisdiction. As
argued by the Trustee in his motion to intervene, the case law is quite clear that, where a plan of
rearganization provides for reétmcturing of a debtor’s liabilities, a federal bankruptey court’s
approval of the restructuring preempts state statutes that would normally require state regulatqry
commission approval of the debtor’s restructuring.* Inﬂeed, the Staff position that the |
Commission’s authority to approve the restructured debt obligations is unaffected by the

bankruptcy court’s approval of the Plan of Reorganization creates the very outcome the federal

preemption doctrine is designed 10 prevent — an impenetrable conflict between the decision of the

' App. Ex. 2, Ex. IPB-1, at 35.

5 See Public Sve. Ca. of New Hampshire v. State of New Hampshire (In re Public Sve. Co. of New Hampshire), 108
B.R. 854 (D.N.H. 1989). Although this opinion is qmte lengthy, it contains a scholarly analysis that squarely
addresses the very argument raised by Staff.
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bankruptcy court and the deciston of the state regulatory agency. Further, Staff has obviously
not considered the ramifications of its position.

What is the status of the promissory notes if the Commission denies Akron Thermal’s
financing application? Staff apparently believes that, in the absence of Commission -approval,
the notes are null and void. If that were true, Staff’s concern régarding the ability of Akron
Thermal to service the associated debt under the proposed emergency rates (or on an ongoing
basis under the rates that could be justified in the follow-on permanent rate case) would beéome
moot. Although the Commission retains authority over Akron Thermal’s rates, the preemption
doctrine clearly precludes the Commission from undoing the debt restmctuﬁng provisions of the
Plan of Reorganization approved by the bankruptcy court by denying approvﬁl of Ak:roﬁ |

Thermal’s application in Case No. 09-414-HT-AIS,

B. CITY BRIEF

1. Although the City and Akron Thermal agree upon the standards that must
be met by a utility seeking emergency rate relief; the City would have the

Commission appl standards in a T is inconsi
long-standing Commission precedent.

Akron Thermal and City agree with respect to the criteria to be applied by the
Commission in evaluating Akron Thermal’s emergency rate increase application.® In view of
the City’s relentless campaign to oust Akron Thermal, any point of agreement between Akron
Thermal and the City is worthy of note. However, ﬁontrary to the arguments advanced by the
City in its brief, it is clear tlhat Alkron Thermal has met those standards. Indeed, none of the

City’s arguments is persuasive.

% Compare City Brief, 8-9 with Akron Thermal Brief, 15-17.
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First, despite the evidence showiné that if emergency rate relief is not granted, Akron |
Thermal will be financially imperiled, the City actually argues that there is no emergency
present.** The City makes this remarkable assertion based on the notion that Akron Thermal was
aware of the possibility that UA might leave the system. Thus, the City maintains that, because
it was foreseeable that UA might leave the system, the loss of the UA load cannot be considered
to be an emergency. Of course, this argument is ridiculous. An earthquake is foreseeable, but
that would not render the actual occurrence consequences of an earthquake anything less than an
emergency. As fully dgscribed in Akron Thermal’s initial brief, the actual emergency that |
occurred is that Akron Thermal fost its largest customer and largest source of revenﬁe.. In order
to continue operations, Akron Thermal requires immediate rate relief to replace the lost revenue.
Not only is this an emergency in any normal sense of the word, but, as noted in Akron Thermal’s
initial brief, the Commission hes uniformly held that a negative cash flow situation that leaves
the applicant unable to pay its operating expenses constitutes an emergency.* |

Second, the City argues that the rate relief requested is not the minimal amount necessary
to avert or relieve the erﬁe:rgency.ﬁ‘5 However, this argument is inconsistent with positions'taken
by the City elsewhere in its brief. On the one hand, the City argues that the amount requested
should be lower because it cannot understand the decision to shut down Boiler 32. On the other
hand, the City argues elsewhere that the rate increase is insufficient to permit Akron Thefmal to
meet its obligations.”” The City also argues that the relief requested is not the minimal amount
required to avert the emergency based on some of Mr. Bees answers to quéstions posed by the

attorney examiner. The City furhter argues that the rate relief requested will not solve the-

% City Brief, 11-12.

% Akron Thermal Brief, 16.
 City Brief, 13.

*7 City Brief, 5.
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problem of UA’s departure because, like the Staff, the City believes that a death spiral will be
created by other customers exiting the system in response to the rate increase. All these
arguments are wrong.

As to the decision to shut down Boiler 32, Akron Thermal’s testimony is clear that this
decision was, in fact, the least-cost option. Indeed, the situation that drove that concluéioﬁ would
be exactly the same whether Akron Thermal was operating the system or any other party was
operating the system. To briefly summarize, Boiler 32-is currently the subject of an NOV from
the USEPA. It would require a significant capital investment to put in place the polIutiqﬁ control
technology demanded by the USEPA. ﬁoWever, with the departure of UA, the Boiler 32
capacity is no longer needed to serve the load of the remaining customers. Further,
notwithstanding Akron Thermal’s belief that its position that no new equipment is required is
meritorious, it would cost a considerable.amount of money to continue to fight and litigaté with
USEPA over the allegations in the NOV. In view of these factors, the analysis conducted by
Akron Thermal, as described by its witnesses,rled to the conclusion that shutting down Boiler 32
was the most prudent course.®® With the rate increase granted, Akron Thermal will have the
opportunity to continue operations. Thus, despite City’s professed difficulty in undérstanding
the situation — a situation that the City itself would face if the Commission forces Akron Thermal
to turn back the system to the City — the record is clear that shutting down Bojler 32 is, in fact,
the least-cost option.

Further, the City cites the testimony of Mr. Bees in response to questions from the bench

in support of its argument that Akron Thermal is seeking more than the minimum amount of

* As for the shutdown possibly being temporary, if UA suffers an outage on its own equipment in the middle of the
next heating season, that circumstance alone counld bring UA back on to the system. If this were to occur, the
cmergency would also be alleviated, and, as Akron Thermal noted, it wonld no longer seek to collect the increased
revenue being requested in this case.
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relate relief required to avert the emergency. However, Mr. Bees’ testimony on this poirlt is
clear. As he explained, Akron Thermal witness Stott’s analysis of the amount of temporary rate
relief required to avert the emergency is a bare-bones estimate of the amount necessary to enable
Akron Thermal to meet its operating expenses, and includes no lost-profit element. When the
Attorney Examiner asked if Akron Thermal could continue operating if it received only 50
percent of the amount requested, Mr. Bees said no, it would not be able to dq so. However, Mr.
Bees also acknowledged that, if the Commission granted some amount of revenue mcrease that
waé not appreciably less than that requested, Akron Thermal would be required to review the
order, review its operations, and decide whether there was any way it could continue to operate
based on the relief granted. The City’s suggestion that this rational, understandable fﬁponse
somehow signals that the amount of Akron Thermal’s emergency rate request exceeds the
amount necessary to avert the emergency is ludicrous on its face, as is the City’s suggestion tﬁat
the fact that Akron Thermal offered a significant reduction in its current rates to UA in an
attempt to retain UA as customer somehow means that its request for emergency rate relief is
overstated.®® |

As previously indicated in response to the Staff’s death spiral arguinent, there is no
indication in this record of the rates the City would charge if Akron Thermal is forced to cease |
operations and turn back the system to the City. Indeed, the ultimate irony here is that, based on
the mere possibility of a death spiral, the Staff and the City ask for Akron Thermal’s immediate

execution, notwithstanding that this record contains no information regarding the rates the City

i

% The City also argues that because Akron Thermal offered UA a discount to stay on the system, it should be
prevented from recouping the full ameunt of revenue lost by its departure. City Brief, 13. This ignores that, in
calculating the amount necessary to avert the emergency, Akron Thermal witness Stoit estimated the return
component of the rates charged UA under its contract and eliminated that component in calculating the amount of |
rate relief necessary to replace the UA revenue stream. App. EX, 4, at 9.
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would charge if it were to take over the operation of the system as a result of Akron Thermal’s
demise. ”

Finally, with respect to the standard that provides that the Commission will not grant
emergency rate relief if the emergency application was intended to circumvent, and as a |
substitute for, permanent rate relief, the City contends that Akron Thermal’s emergency
application, is, in fact intended as a substitute for a permanent rate increase application. The
City’s argument is based on the notion that Akron Thermal has not taken the actions‘the City
believes would be expected from a utility that inténded to file a permanent rate increase
application™ Teaving aside the fact that the Akron Thermal personnel that will be involved in
preparing the permanent rate application have been devoting their efforts to attempting to secure
the emergency relief that is necessary to avert the cash flow crisis that Akron Thermal now faces,
the City fails to draw a logical connection between its perception as to the status of Akron
Thermal’s preparations for a permanent rate case, and the issue now before the Commission. If
Akron Thermal had done everything that the City maintains should have been done to evidence
its intent to file a permanent rate application, it would not change the fact that immediate
emergency rate relief is required for Akron Thermal to continue to provide service to its
customers. Plainly, all this has nothing to do with whether the emergency rate increase request is
intended to circumvent the rate case process. The record is clear that Akron Thermal is facing
an emergency right now, and that emergency rate relief is necessary to allow it 1o continue to
provide service to its customers. Even if Akron Thermal had commenced preparation of a
permanent rate increase application at the very moment it began preparing ii;s em&gmcy
application, there is no way that a permanent rate case would have generated additional revenue

in time for Akron Thermal to avert the case flow crisis it faces. Akron Thermal, in fact, has

" City Brief, 17-18.
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every intention to file a permanent rate application, and has indicated that it will file its notice of
intent by September 1, 2009. The fact that it has not yet done so in no way shows that the
emergency rate application was intended to circumvent the and as a substitute for permanent rate
relief.

Beyond the:;,e key legal issues, the City also raises of number of nﬁsle#ding ancillary

points, a few of which require a response.

2, The City’s retroactive ratemaking arpument ighores the basis upon which
the amount of Akron Thermal’s emergency rate request was calculated.

The City argues that it would be inappropriate retroactive ratemaking “if ATLP was '
seeking rate relief to pay bills that ATLP did not pay.””’ As Akron Thermal understands it, this
argument goes to the debt service obligations associated with the notes that are the éubject of the
application in Case No. 09-414-HT-AIS, which the City sayrs cannot be recovered through rat&
absent a Commission order establishing a regulatory asset without violating restrictions against
retroactive ratemaking. Among the several flaws in this argument, the most important is thaj; the
amount of the emergency relief requested by Akron Thermal is the minimum amount necessary
for Akron Thermal to pay its current operating expenses and continue to provide service to its
customers. It was the Staff that introduced the ability of Akron Thermal to service its debt under
the proposed increase into the equation. Akron Thermal answered that céncefn by orchestrating
the forbearance agreement, not by upping the amount of its rate request. Further, unlike
permanent rate increases, emergency rate relief is not based on a Section 4909.15, Revised Code,
revenue requirements analysis. The amount of an emergency rate request is based on the rate

relief necessary to avert the cash flow crisis confronting the applicant utility. Akron Thermal’s

! City Brief, 3, n. 4.
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emergency request, which contains no component for debt service or lost proﬁts, is consistent

with that standard.

3. The City’s argument that Akron Thermal failed to secure all necessary

Commission approvals that were a condition to the Plan of E;g;gmmugn
becoming effective is without merit,

On brief] the City conﬁnues to rely on Section 13.2(b) of the Plan of Redrganiz_ation to
suggest that Akron Thermal has failed to comply with the conditions of the Plan of
Reorganization by failing to secure Commission approvals of the promissory notes and the Canal
Place contract modification prior to securing confirmation of the Plan df Reorganization from the
bankruptcy court.” This argument is based on a fundamental misunderstanding of the import of
Section 13.2. The point that seems lost upon the City is that this section deals with the
conditions precedent to the Effective Date of the Plan of Reorganization. The bankrupicy court -
approved the Plan of Reorganization, including the plan’s Effective Date of February 20, 2009,
thereby signifying that all conditions precedent to the Effective Date had been satisfied or
waived. Further, Akron Thermal’s earlier response to the Staff argument with respect to Section

15.2 of the Plan of Reorganization applies with equal force here as well.

4, Akron Thermal currently has no special contracts that have not either been

approved by the Commission or filed with the Commussion for approval.

Never missing an opportunity to cast aspersions on Akron Thermal, the City accuses

Akron Thermal of routinely ignoring its obligation to file special contracts with the Commission
approval. Akron Thermal acknowledges that, from time to time, it has had arrangements with
customers that provided for service at other than tariff rates, and further acknowledges that

certain of those arrangemenis should have been submitted to the Commission approval,

7 City Brief, 4.
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However, Akron Thermal currently has no special contracts that have not either been approved
by the Commission or filed with the Commission for approval. At this juncture, Akron Thermal
has only five customers that are not served at tariff: - Children’s Hospital, Canal Place, Summa,
Rogers Industrial Products (“Rogers™), and Canal Park Condominium.” The Children’s
Hospital contract and the modification to the previously approved Canal Place are before the
Commission in this proceeding. As previously noted, the application for appréval of the Summa
contract has been filed for approval this date. The Rogers contract and the Canal Park
Condominium contfact predated Akron Thermal’s operation of the system and were assigned by
the City to Akron Thermal under the terms of the operating lease agreement entered ipto by the
City and Akron Thermal in 1997. The operating lease agreement itself was submitted to the
Commission for approval in Case No. 97- 1059-HT-AIS. Thus, Akron Thermal did not believé '
that it was not required to submit individual applications for approval of these contracts, |
particularly because it was bound by the operating lease agreement to honor them in any event.
The Canal Park Condominium contract presents something of a unique situation.
Although, as City witness Bowser correctly points out, this contract, which was due to expire in
September 2009 was rejected in the bankruptcy. proceeding,” moving the individual residents of
the condominium to tariﬁ’ would have required installing meters for each unit at a cost that‘ would
have been prohibitive. Thus, Akron Thermal, by its application in Case No. 09-315-HT-ATA,
sought approval of a tariff amendment to provide for_ a reasonable basis for billing these.
customers without the need for installing metering. Contrary to the Citys reading of the
language in the application in that case, Akron Thermal did meet with the condominium

association board members after it emerged from bankruptey to explain the situation, and

? Tr.1,129.
™ City Ex. 2, at 8-9.
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indicated that, under the circumstances, it would continue to provide service to the condominium
residents under the terms of the prior contract until September 2009 when the contract would
have expired.

C. SUMMIT COUNTY BRIEF

1. Section 4909.154 Revised Code, has no application in this setting.

Summit County opens its brief by citing Section 4909.154, Revised Code, fof the
proposition that the Commission cannot “allow operating and maintenance expenses incurred by
management policies or administrative practices that.the Commission considers imprudent.””
Then, without any further reference to this statute, Summit County cites the testimony of Stéﬁ“

»T6 an d

witness Mahmud as indicating that Akron Thermal is in a “precarious financial position,
the testimony of Staff witness Puican indicating his concern regarding Akron Thermal’s long-
term viability,”” leaving the reader to guess at the purpose of its reference to Section 4909.154,
Revised Code.

As the Commission well knows, Section 4909.154, Revised Code, is typically invoked iﬁ
determining the revenue requirement in a permanent rate case as the basis for disallowing |
operation and maintenance expenses that the Commission deems to have been imprudently
incurred. In Case No. 05~05—HT-AIR, the Section 4909.18, Revised Code, rate proceeding in
which Akron Thermal’s current tariff rates were established, the Commission, in granting the full
amount of the rate increase requested by the company, did not disallow any operation or |
maititenance expenses on the ground that they were imprudently incurred. In this case, as in any

Section 4909.16, Revised Code, emergency rate case, the issue is the level of additional

temporary revenues required by the utility to avert the financial emergehcy. The financial

> Summit County Brief, 2.
76 Id
" Summit County Brief, 3.
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emergency now confronting Akron Thermal was created by the loss of the UA load. No party to
this proceeding, Summit County included, has contended that the emergency was created by
increases in operating and maintenance expenses that were incurred as a result of imprudent
management practices of Akron Thermal.

Even assuming, for the sake of argument, that Section 4909.154, Revised Code,r. has some
application in emergency rate proceedings, it could only conceivably come into play in
connection with the evaluation of whether the emergency relief requested is ihe minimum
amount necessary to averi the emergency. However, in this case, although Akron Thermal’s
decision to stop using Boiler 32 in response to UA’s departure drew considerable attention
during the hearing, no party to the proceeding, Summit County included, has effectively |
challenged Akron Thermal’s conclusion fhat this decision represents the least-cost option
available to the company. Thus, Summit County’s reliance on Section 4909.154, Revised Code,
as a ground for denying emergency rate relief — if, indeed, that is the purpose for which it was

cited — is totally misplaced.

2. The Section 4905.22. Revised Code, requirement that the rates charged by

a utility be “shalt be just and reasonable” does not open the door to a

finding by the Commission that proposed rates are unjust and
unreasonable simply by virtue of the fact that the proposed rates are

substantially higher than the utility’s current rates.

Summit County next argues that the proposed rate increase, due to its magnitude, is not

just and reasonable and that, therefore, the proposed rates violate the Section 4905.22, Revised
Code requirement that rates charged by a utility “shall be just and reasonable.””® The obvious
flaw in Summit County’s argument is that the question of whether rates are just and reasonable

cannot be answered in a vacuum. Rather, this is a determination that must be made with

8 Summit County Brief, 3-4.
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reference to the various statutes that govern utility rates, such as, for example, the anti-
discrimination provisions of Sections 4905.32 and 4905.35, Revised Code. There is no statute
that provides that the Commission may deem proposed rates to be unjust and unreasonable
simply because they are perceived to be “too high” when compared to current rates. Indeed, this
Commission, in evaluating competing rate design proposals, has expressly acknowledged that it
“is not bound by any statutory requirement relating to the principle of gradualism.”™ Further, as
noted in Akron Thermal’s initial brief, the Supreme Court of Ohio has squarely held that, in the
context of permanent rate case, rate shock concerns do not relieve the Commission from its
obligation to set rates in accordance with the statutory ratemaking formula.® Clearly, the.
magnitude of the emergency surcharge proposed by Akron Thermal does not mean, a8 Summit
County would have it, that the surcharge violates the Section 4905.22, Reviséd Code,
requirement that rates be just and reasonable,

Summit County also contends that, because Akron Thermal has not previously secured
Commission approval of its contracts with Summa, Rogers, and Canal Park CondOrrﬁnium,
Akron Thermal is charging those customers “a rate as determined solely by 'Akron Thermal,”
and, until the Commission approves these contract rates; “it is unknown if all Akron Thermal’s
customers are being charged fair and reasonable rates.”® Although not artfully stated, Akron
Thermal assumes that the point Summit County is attempting to make is that, if the rates in these
contracts were higher, the amount of the surcharge required to recover the proposed emergency
rate increase might be lower, which, therefore, calls into question the reasonableness of the

proposed emergency surcharge. However, there are two problems with this theory.

7 In the Matter of the Application of East Ohio Gas Company dba Dominion East Ohio, Case Nos. 07-829-GA-
AIR, et ol (Entry on Rehearing dated December 19, 2008), at 13-14. _

5 Columbus 8. Power Co. v. Pub. Util. Conm., 67 Ohio St.3d 535, 537-543 (1993)

¥ Summit County Brief, 4.
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First, both the Rogers and Canal Park Condominium contracts predated Akron Thermal’s
existence and were, in effect, inherited from the City when Akron Thermal began operaﬁng the
system in the late 1990s. The Rogers contract, a copy of which is attached hereto as Attaqlhnent
A, is an evergreen contract that can only be terminated upon notice by the customer. The Canal
Park Condominium contract, a copy of which is attached hereto as Attachment B, was originally
entered into by the City in 1984 and had a 25-year term. As previously explaiﬁed, thgse
contracts were assigned by the City to Akron Thermal under the operating lease agreement
submitted to the Commission for apprﬁval in Case No. 97-1059-HT-AIS. Thus, Akron Thermal
did not believe that it was required to secure additional Commission apprqval of these contracts
by filing separate applications with the Commission. However, whether or not scparate
applications were required, it is clear that, under contract law, Akron Thermal had no abi]ify to
alter the terms of the contracts originallyr agreed to by the City and the custoiners in question.
Thus, not only did Akron Thermal have no role in determining the rates contained in these |
contracts, but, under the circumstances, the fact that these contracts were not individually
approved by the Commission has absolutely no bearing on the reasonableness of the propo@
emergency surcharge.

Second, with respect to the Summa arrangement, the recordl is quite clear that, because
Summa has its own steam production facilities, there is no prospect that Alc;ron Thermal could
retain Summa as a customer at a rate that was based on something other than Summa's avoided
costs.*” Thus, as in the case of the two contracts previously discussed, the rates charged Summa
were not, in fact, “determined solely by Akron Thermal,” but were, at all times, limited by
Summa’s ability to generate its own steam. As previously indicated, ‘Akron Thermal and Summa

have recently memorialized the basis upon which the rates charged by Akron Thermal are

8 Tr. 1, 43.
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established in a contract, which has now been submitted to the Commission for apprbval-
However, under the circumstances, the fact that the long-standing arrangement between Akron
Thermal and Summa was not previously submitted to the Commission for approval had no effect
on the amount of the emergency surcharge proposed in this case.

3. Summit County’s calculation of the impact the proposed emergency

increase would have on its annual cost of steam service is incorrect and
grossly overstates the effect of the proposed increase. :

In connection with its argument that the rates that would result under the proposed'
emergency increase are not just and reasonable, Summit County alleges that the proposed
temporary surcharge would increase its annual steam costs from $974,749.87 to $3,10§,971.44.
To arrive at this $3,108,971.44 figure, Summit County multiplied the 38,1 51.57 Mibs consumed
by Summit County in 2008 by the proposed $81.49 surcharge.® However, the proposed
emergency surcharge has been designed as an adder to the demand charge component of Akron
Thermal’s rates, not as surcharge on total usage. Thus, Summit County’s calculation does not
accurately portray the_impact_ of the emergency increase on its total annual costs for‘steam
service.

The steam tariff approved by the Commission in Case No. 05-05-HT-AIR has three
separate components, an eight-step declining block usage rate, a demand charge, and ﬁ £ross
receipts tax multiplier of 1.0498, which is applied to total of the consumption charge and demand
charge.* The demand charge is calculated by multiplying the demand — defined in the tariff as
the highest monthly steam usage in Mibs. for prior twelve months — by $33.66 and dividing the
product by 12. Summit County has eleven steam accounts with Akron Thenﬁa]. Consumptinn

levels vary by month for each account, so, the usage charge component of Summit County’s

2 Summit County Brief, 4.
% Akron Thermal P.U.C.O. No. 2, First Revised Sheet No. 13 and 14.
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monthly bills depends not on the total volumes consumed, but on the usage blocks in which the
consumption of the various accounts falls. In addition, the demand to which the demand rate is
applied is obviously different for each account, so the monthly demand charge component of the
bill is also different for each account. Thus, to calculate the impact of the proposed emergency
demand surcharge on Summit County’s annual cost of steam sérvice, one must j)erform an
account-by-account analysis to recalcﬁlate the monthly demand charge component for each
account by adding the amount of the surcharge to the current demand charge and by applying the
gross receipts tax multiplier to the resulting total of the usage and demand éharges. Th¢
calculations are set forth in Attachment C to this brief. |

Summit County’s actual 2008 cost for steam service, by month and by account, is shown
in the revenue analysis set forth on pages 2 through 5 of Attachment C. This analysis produces
the $974,749 87 cited in Summit County’s brief as its current annual cost of steam service. The
proposed demand surcharge of $81.49, when added to the current demanr;l rate of $33,66 per
Mib., produces a total demand rate of $115.15 per Mlb. of demand. The revenue analysis set out
in pages 6 through 9 of Attachment C shows the proforma results of applying the proposed
demand surcharge to the 2008 monthly demands of each account. After applying the gross
receipts tax multiplier, the proforma monthly totals sum to an annual total cost for steam service -
to Summit County of $ll,548,304.2-7, as opposed to the $3,108,971 44 calculated by Summit
County, which represents an increase of $573,554.85. | |

The results of the 2008 actual and the proforma revenue analyses are carried forward,
respectively, to the first two schedules on the first page of Attachment C, which compare the
average cost of steam service to Summit County at the present and proposed demand rates

expressed on a per Mlb. of usage basis. The third schedule on the page identifies the increase in
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the average cost per MIb. of steam consumed that would result under the proposed emergency
demand surcharge expressed on this same basis. As indicated in Exhibit JDS-3 to the testimony
of Akron Thermal witness Stott, the average revenue increase under the proposed demand charge
adder across all tariff customers is 71.6 percent.”> However, based on the 2008 uéage and
demand characteristics of its eleven accounts, the average cost increase to Summit County will

be just under 59 percent (515.03 / $25.55 = 58.8 percent).

In correcting Summit County’s calculation of the impact of the ernergéncy rate increase
to show that the effect is far less than alleged by Summit County and below the average
percentage increase that would be experienced across all tariff customers, Akron Thermal in ﬂo
way intends to minimize the burden the proposed emergency increase would impose on Summit :
County. Akron Thermal acknowledges that Summit County, like many other Ohio local
governmental entities, are, indeed, f;':lcing their own financial emergencies in terms of
extraordinary budget deficits. However, as explained above, this has no beariﬁg on the issue of
whether the rates charged by Akron Thermal are just and reasonable within the meaning of those
terms as used in Section 4905.22, Revised Code. Further, even if, contrary to fact, the
Commission were permitted to consider the impact on customers as a basis for denying a
proposed rate increase, the Commission should certainly not do so without considering the
repercussions of such a decision. As Summit County points out on brief, it must be able to keep |
its buildings heated and open to the public in order to provide necessary governmental serviices
to its citizens.* As emphasized above, the Staff’s proposed remedy of forcing Akron Thermal to
cease operations based on the notion that the City can step in and provide service to Akron

Thermal’s current customers is based on an interim operating agreement between the City and

% App. Bx. 4, Ex, JDS-3.
% Summit County Brief, 3.
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AES that makes no mention of the rates the Cify would charge customers. Although this remedy
would permit the Commission to wash its hands of Akron Thermal, it orﬁ'ers no assurance that
the rates to which Summit County would then be subjected — a matter that would no longer be
subject to Commission jurisdiction — wouid have any appreciable impact on Summit County’s

ability to pay for the steam service necessary to provide essential services to its citizens.

. CONCLUSION
For all the foregoing reasons, as well as the reasons set forth in Akron Thermal’s initial

brief, the Commission should grant all pending Akron Thermal applications.

Respectfully submitted,

/3 EH
Barth E. Royer
Bell & Royer Co., LPA
33 South Grant Avenue
. Columbus, OH 43215-3927
(614) 228-0704 - Phone
(614) 228-0201 - Fax

BarthRover(@aol. com - Email

Thomas Mullooly

Foley & Lardner, LLP

777 East Wisconsin Avenue
Milwaukee, Wisconsin 53202
414-297-5566 - Phone
TMulloalvi@foley.com - Email

Attorneys for
Akron Thermal, Limited Partnership
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electronic mail this 4th day of August 2009,
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Gretchen J. Hummel

McNees Wallace & Nurick LLC
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(614) 469-8000 (T)

(614) 469-4653 (F)
sam@mwncmh.com
gshummel@mwncmh.com
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Porter Wright Morris & Arthur LLP
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deonway@porterwright.com

Glenn §. Krassen

Bricker & Eckler LLP

1375 East Ninth Street, Suite 1500
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gkrassen@bricker.com
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CITY OF AKRON, OHIQ
DEFARTMENT OF PUBLIC SERVICE

. RECYCLE RNERGY SYSTEM
CONTRACT FOR BTEAM SERVICE -

ACCOUNT NO. ___22107
. AKRON,QHIO _March 1§, 1993 '

The wndectigued, f0gers Industrial Pmd-wm:mmm:-@n@
of the presuiss focated at 532 SQuth Natn SEFEat . Alvon, OB, (horctsafter

called tho Premises), herchy contracts with the Cty of Akzoo Racyels Esergy Systens;
For: _Y_. SteamSerdcs ____ Hot/Chillad Watet Service

ToBeUsedFor ___ Redeotil _Y__ Tadusrial . Coamerda) Parposts

IT I3 MEREBY AGREEYD THAT:
1

L Io consideration of the Aurulihing of e, the Cusfomer agrees to pay for all of sail sonvices at the
: ntnwmlnedlnlhem&edﬂnd and peade part of this contract as they are now exlabllshed oc
“mny be revised, eommencing and coatioving ustl suck ime s wrines motion

is given by Customer to discontihoe service.

2 AS Custower requasts for turnlag-oo or tunting-off service to the Preatides shiall be made In weiting and
tlgned by the Cystomer or his authorizzd agpat.

i mw&mr:mwm&mnmﬂdMhhﬁhﬂ:hﬂumww
the Premises o3 the guarantor,

A Cusomer thall comply with the rutes and regulations of tho Akrou Recyde Racagy System
" to Mot servica a5 amended by Exhibit A aitached bereto and made & pat beecof or m w

bereater be revised.
OWNER: /&" ers ﬂéj's \?%’m/ /Z»[w.‘?"s , L,
NAME & e,
ADDRESS %,

¥
)iiér’rmr Lhre /311
PHONE ~ @f)_£35=333/

SIGNATURE
DATE -




------------------------------------------------------------------------

12/06-05 [4:61 ‘216 434 a983 WTe Corp. ~Ohlo ﬂeﬂg

8. Itis mutually agreed and undersioed that, sichough other sections of the aforementicned Rules pnd
X Regulalions may refercnce instaliation, aparation, end melotensncs aciiviies ar being performed by
the Akran RES, the inteqr of the parties s that, subject to the limitations set forth hereln, tho RES

will be responsible for cuch sctivitfes only up to the Promises. .

9. Customes agrees ta indemaify, defend and hold hapmless the RES, the Clty of Akron and wTe
Corporation of Obio (or successor operator of the RES) fram any and ail clajms or labilities arising
out of the supply of steam to the Premises. Customer i responsible for the installation, operation and
maintcaance of all steam service Lines and equipment located in the Promises.

10.  Qustomer’s monthly billings will totel the greater of the folloving: 1) n set minimwum monthly fes of
"$313.00 For usages at or below & totsl monthly metered usage of 50 Mibs, (hereafier refémed w0 a5
Minlmumn Usage), or 2) the chacga for the actusl metered amount over the Minlmum Ussge at the
Large Industrial Rata (See attached Schedule). '

11. The minlmum monthly fee is subjoot to an sanvel increass, effctive on Decomber 1 of each year and
is equal 10 the percentaga rate onheUniledSnusC:tns;mr rﬂmm&:
Bec. P2, :
12, The Larga ndustrinl Rats Schedule will be ‘2'?& snnusl escajation on Decepbey 1 of each
yetr based on the higher of 1) twa porcent ntthsbasenwparyur.orzgmthuwmntm
rate increate of the East Obio Ges Schedale fate when compared to the S00A rate during the -
commencement year of this Agreement not (o exceed five pereant (59%).

IN WITNESS WHEREOF, the partis have caused this Contract to be exscuted by their duly swiborized

reptesentatives.
Signed and Acknowledged: "I'HE CITY OF AKRON, OHIO
\/ - /]
1tnass ; - Linda Sowa, Directar
Depattment of Public Scrvice
4/
_/, -3/~ fﬁ
Wilness Do
ROGER'S INDUSTRIAL FRODUCTS
“W NfEE fres
Wi ' ﬂm RCole /
_ - Pr&sident, CEO
ﬁ%mnen 17, 199% MD 1 ;?/043 .
. [ . .te . .




ATTACHMENT B



,exrst1ng under the Iaws of the State .of Ohio,. hereinafter referred to as ALPHA,

'-.the part1es hereby agree- as folIuHS"

water which shall service those condominiums, said system constructed inig

‘ heatxng ‘each condominium constructed in Phase 11 and 111 of the Canal Fark

A,supp1y hot water shall be in-force for a per1od of THENTY-FIVE (25) years f:

- THIS AGREEMENT, entered inta on the .. day af -t,_{‘_ Lo
1984 by and between the City of Akron, Ohia, acting by and Through iEs Dlrector
of Public Service, duly authorized by Ordinance un.>293 1975, passed by the =

- Council of the City of Akron, Ohio, on the 22nd day of April 1975, hereInaftar

referred to as .the CITY, ‘Alpha Phi Alpha Homes, Inc., a non-prof1t corporation .

HHEREAS -the CITY owns aperates, and malntains certain facilities con-
sisting of a central plant for the production and generation of steam and hat
water using combustible solid waste as the principal source of fuel; and

' WHEREAS, the CITY wishes. to-sell, and ALPHA wishes to purchase, hot water: .’
as a heat source for Phase [I.and Phase Il of the Canal Park Condominium
Progect pursuant to the tenms and cunditions sat forth hereln.,_

an THEREFORE, in consideratinn of the mutual covenants contalned her'

~Section 1. The CITY shal1 ;onstruct a system for the distribution of‘hq”

I1 and 11l of the Canal Park Condominium Pro;ect. ‘Said distribution.s
shall be exterded by the CITY through the use of service lateralsg: xad
the-dedicated right of ways at’ Suitahie tocations far the se?vici‘giﬁf‘the
above-mentioned cundomxnlumsh..a .

ALPH1 sha]l purchase from the CITY a11 hot water service requlred for
Condau1n1un Pro;ect Rl ' ‘ )
Sectinn 2. It is hereby agreed by the CITY and ALPHA that the agreemen
the date’ furst menticned above.
Section 3. The CITY and ALPHA hereby agree to the fblloming
-(a) ALPHA shall instal) hot water equi pment for space heating in
: all units constructed in Phases Il and III of the Canal Park
Condominium Praject, . _
- {b) A1 heating systems beyond the hot water service valves, exce}')t'j
~~*  any CITY meYering device, shall be owned and controlled by
ALPHA, and-the CITY shall have no responsibility for the use,
handling, or action of hot water, or return water, nor any
1iability for anything which may be done, happen or arise
with respect to any of than on ALPHA's side of said valve,

(e) The CITY may: 1nterrupt service for maintenance purposes:
1} without notice when emergency arises, whether said



(b)

e}

before the date shown an the bill, the gross amount, whlch is 5% more

than the net amount {5 due and payab1e

Meter combination:

The rate schedules of the C1ty contanplate that service will he sup-
plied ta each separate premise as one customer. through one meter.
Steam servica used by the same person, firm or corperation, de1ivered
and measured separately, will not be combinéd and several premises’

- will not be billed as one customer. More than. one meter may be in-

stalled and the meters combined for biNling purposes when in the

opinion of the City the conditions make such metering installation
necessary, _ . )

Meter failure and leakage' IO '

If a meter fails to register or to regISter accurate]y the amount of
steam used, the bill for the billing period in which such ervor is
discovered shall be adjusted on the basis of an’estimated amount of
stean used. ,Where leaks occur in the Customer's pipes or apparatus
resulting inm Yoss of steam or a condensation registration on meters,
the Customer shall be required to make immediate repairs, but if the

- leak occurs beyond the point of metering, no adjustment shall be made

on the bi\ling for the period

N QUALITY OF SERVICE

The City will endeavor at all times to provfde a’ regutar and un1nterrupted

~supply of steam and maintain pressure within reasonable Vimits, but the

City does not warrant or guarantee uninterrupted service at speclfwed

‘pressures and shall not be 1iable for damages caused by or resulting from

temporary interruptions in service, pressure variat1ons. or frmn the supply

- or .use of steam on Customer S premises.

ACCESS

The City shall have free and unrestricted access at all tlﬁes to any of its

equipment, apparatus or other facilities situated upon or within property
ownad or ieased by the Customer (hereinafter sometimes referred to as the
"Customer's Premises®) ‘and ‘may remove any or all of such items at any time
for cleaning, repair, or any other purpose. The City shall also have free
and unrestricted access at any time to inspect all steam pipes, return
pipes, and related apparatus of the Customer,

INSTALLATION OF EQUIPHMENT

(a)

Installation by the City:
The City shall install and maintain at its own expenses one standard
stean sarvice to the property line of each customer, and shall also



(b}

install and maintain a service valve. Any change of service 1ocation

or equipnent made at the request of the customer shall be paid for by
the customer,

fquipnent shall remain City's property:

. A1 equipment placed in or on the Customer's Premises by the City for -
the purpose of providing steam service unless otherwise expressly pro-

vided, shall be and remain the property-of the City, and the customer
shall exercise reasonable care to protect such property fram loss or

-~ damage,

(c)

Easements:

The Customer shall provzde, without cost to the City, any easement in,
over, under or thruugh the Customer's Premises required by the City .
for the installation of the City's standard steam service and related
apparatus for the purpose of providing steam service to the Customer's
Premises. Any such easement shall provide for a term of not less than
the term of the attached contract, and any renawals or extensions
thereof, and shall further provide for the City's {ngress and egress
for malntenance. repair, rgpIacEment or removal of the City's equip-
ment, and the right, at the City's option, to abandon seryice lines on

the Customer's Premises at the termination of any such easanent or
other right.

Installation by the customer: - ’ o '

The Customer shall install pressure. regu?ating valves on all connec~
tions to the City's steam supply when so specified by the City. The
City shall have the right to require instaliation of new equipment or

repair of the Customer's current equipment when deemed necessary for
. safe operation of the steam system. - If such installation or repair is:

not made within a reasonable time, the City shall have tha right to
temporarily discontinue service to’ the Customer until such’ repa1r or:
installation is completed, _

PROHIBITED ACTIONS

(a)
(b)
{c)

)

Unauthorized dev1ces-
The Customer shall not connect any dev1ce to the C\ty s steam -distri-.
bution facilities without prior written authorization from the City.

UnauthorIZed use of City's steam distribution facilities:

No customer shall make any use of the City's facilities without prior
written autharization from the City.

Source of supply:

No customer shall use steam supplied by the City as an anergency or
reserve service for another source of supply. )

Resale:
The steam service furnished by the City is furnished for the sole use



of the Customer and the Customer shall not sell any of such service tu o
any other person. '

- {e) Violation:

A1l of the foregoing actions- shal1 ‘constitute a misdemeanor with-

respect to which the City may 1n1t1ate prasecutiagn. Such right of thefﬁ:;']
City shall be, however, in addition to any and al) other rights and =~ -~

remedies to which the City may be entitled at law or. in equity.

- DISCONTINUANCE OF SERVICE .

" Upon failure to ‘comply with the terms and conditions nf any schedule at—- g

tached to or with the terms of these rules and regulations or to pay an
indebtedness owing to the City, service may be discontinued and the City

~ may remove its equipment, facilfties and other property from the. Custamer's

Premises or from any easement relating thereto. The right of the City to
discontinue service under this regulation shall be in addition to any and

allirights and remedies whtch the Cmty may be entitled to at law or in
equ ty

'RECONNECTfﬁH‘CHARGE

- Acharge will be made to cover the cost of discontinuing and restoring

10.

11.

12,

CDNDENSATE ‘f

- service when it has been discontinued for the Custumerfs»fajlure to pay - oo
bills for service rendered or for the Customer's violation of the service .. 7.
. agreement, and also for reconnecting servuce for the same Customer on the S

same premlse within one year.

The Customer shall, where condensate return mains may be'pruvided, be

required to pump uncontaminated condensate iato the City's condensate -

return system at pressure sufficient to enter the City's system and to
return the condensate to the Facilities, as may be determined. No con-
taminated condensate or condensate from process steam shall be pumped back
into the return System, but shall be disposed of by the Contractor. '

TEMPORARY SERVICE

"~ Any applicant des1r1ng temporary service, shall, in addltion to the

schedule rates, pay the entire cast of installing and furnishing such
temparary service and also the cost of disconnecting and removing the same.

CHANGES IN RULES AND REGULATIONS

A1l contracts for service are subject to change in rates, service, and in




13,

rules and regulatians, hercinafter put into effect by the City, the Public
Utilities Commission, or other public autherity, as provided by law.

PAST DUE ACCOUNTS.

Term net ten (Iﬂ)'days.‘ Ndffficatién w1!i be made in writing when the bi17

_becomes ten (10) days delinquent. If payment is not received within ten
- {10) calendar days after notifjcation, there will -he a cut-off of steam

service to the customer.



-

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed
_in their respective names by their duly authorized officers all as of the date

hereinbefore written.

mmEsses

e
) //f/l /"” /
il .
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EXHIBIT A

CITY OF AKRON RECYCLE ENERGY SYSTEM
RESIDENTIAL HOT WATER SERVICE CONTRACT

under51gned (hereinafter called the

Owner), Owner of the premises located at _, Akron, Ohio ..

does hereby contract with the City of Akron: for hot water servicé_iocated on.
said premlses : . :

In consideration of the furnishing of ;aid hot water service, the Owner -

agrees to pay the amount of . Owner further agress that the amount
charged for said hot water service may change according to futura changes in the

price of

natura] gas.

ln addition to the abaove, the Owner agrees to the following:

a.

The Owner agrees to furnish free access to the premises for

the purpose of instailing, reading, inspecting, repairing and
removing the mater. . )

. AN orders for turningﬁbn or turning off hot water service to

. . premises must be wmade in writing and signed by the Owner or
~ his authorized agent, :

.*‘The Owner of the property to which hot water is supplied shall
. -be held }iable for all hot water charges against property.

. Thé Owner agrees to comply with the rules and regulations of

the Akron City Recycle Energy System. Sections of the Akron
Building Code applicable to steam service, as they now exist

. or may hereinafter be revised, any any applicable ordinances
" of the City of Akron,. .

Accepted:

Signed: o ~ (Ownaer)

(Owner)

AKRON CITY RECYCLE ENERGY SYSTEM -

By:

Approved as tn form and correctness:

Director of Law / City of Akron




EXHIBIT 8

The Edst Ohio Gas bompany has determined monthly gas budget amounts for
each of the four different condominium unit types in Phase I. The budget

- anounts are based on a gas rate of -$4.865/MCF plus a monthly service charge of ..

$4.28. A single average.flat rate amount is to be charged to all condoninium
~ovners. The table below f1lustrates the determinator of the average gas budget
amount for Phase I and III of the deve1upment as if they were heated with gas

Gas Budget No. Units. Gas Revenue o

~Unit A T se3.00 U s0 0 $2,100.00
. Unit 8 34,00 20 T 680.00
~Unit C Coo L 39,060 30 ' 1,170.00
Unit D T 36400 30 1,080.00

| - | 130 $5,030.00/m0.

AVERAGE- GAS BUDGET = $5,030.00/130 = $38.69

. The condomlnlumskﬁ;¥1:5e‘using hot water for space heating only. "Tﬁ allow |
for natural gas used for domestic hot water heating, cooking gas, and gas -
dryers, the monthly flat rate for hot water heat is $20.00 ?twenty dollars}

. This rate will' he adjusted periodically to remain in compet1t1on wnth ‘
natural gas. However, the. rate shall. not be less than $20.00. The method for
adjusting the rate is to use a rate factor, equivalent to the number of MCF of
gas that can be purchased with $20.00, at a rate of $4.965/MCF. The hat watar

rate will then be adjusted by mu]tiplylng the rate factor by the current pr1ce
for natural gas. The rate facter is cmnputed as follows:

| szu.oo = 4.03
$4. 965 /WCF

Thus, the month]j flat rate will be adjusted periodically by mu1tip1jing :
the current East Ohio Gas rate for residential gas by 4.03. . However, the
monthly flat rate shall not.be tess than $20.00. '
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EXHIBIT C

~ CITY OF AKRON
GENERAL RULES AND REGULATIONS -
GOVERNING SUPPLY OF STEAM SERVICE.

. “CONTRACT FOR SERVICE

:(a)

(b)

(C)'

Contract required: S . : : S
A written contract, accepted by the City, shall be required from each
customer before steam service is -supplied. This requirement shall -
apply. whether the supply of service involves a new installation, the
unsealing of the service valvé where service has been previously
supplied, or a change in the name of the Customer. :

Refusal of service: T
Service may be refused to any customer in debt to the City for ser-
vices previously rendered. L - . .

Denial of service due to location: — ~ = _
New contracts for steam service may be rejected by the City for lo-
cations or gquantities beyond the 1imits of adequate service from the -
then existing plant and distribution system.

. SECURITY DEPOSIT'

(a)

(b)

City may require: S ' , : o -
Bafore steam service is supplied, the City may require a cash deposit

or other suitable guaranty securing the payment of bills in such
amount as the City reasonably deems necessary. ~ If at any time the
City deems any cash deposit or other security to be inadequate or L
determines that a cash deposit or other security is required, then the
Custower shall be required to furnish additional cash deposit, or to
provide additional or new security or guaranty, and upon‘fqilura te do’
so, the City shall have the right to discontinue its service.

City may retain: : . -

The City may retain any deposit and apply the same upon bilTs.for _
steam service or in payment of costs incurred in connection with any
damage to City steam equipment far which the Customer may be liable.

BILLING AND METERS

{a) Billing periods:

A1l bills for service shall be rendered monthly based on monthly or
bi-monthly meter readings and shall be payable wightn ten (LD).days af
the date of the monthiy bill. If the net amount is not paid on or
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AKRON THERMAL, LP

SUMMIT COUNTY REVENUE COMPARISON

2008 Actual vs. 2008 with Proposed Demand Surcharge

Customer Cuistomer 2004 - Total (Aetual) Avg.

Nurnber Name Mibs. Censumption 5 Demund $ GRT' $ Fotal § Cost/Mik.
5651|Summit County Welfars 950,50 | § 1907147 | § 770461 ] 8 1,333.46 | 3 28,109.54 | § 2957
5750|Summit County Welfars 1,558.00 30,003.80 10,546.86 2,064.22 43,514.83 2793
7800]Summit County Courthouse 4,118.47 79,009.41 18072.24 1,834.67 101,916.32 2495
7500| Summit County Courthouse 5,480.08 101,117.70 31,809.09 6,619.74 139,546.53 25.42
7950{Summit County Safety Bldg. 8,941.73 154,863.55 $4,860.94 10,444.28 220,168.77 24.62
9701 [Summit County Welfure 966.00 19,601.96 6,028.00 1,276.35 26,906.31 27.85
9300] Summit County Welfure 1,646.00 32,899.87 9,974.64 2,135.14 43,009.65 2734
9850]Summit County Welfare 7,295.79 132,972.77 38,565.41 8,542.81 180,084,599 24.68
14300 Summit County - Chio Building $,635.0D0 101,1386.44 38,118.31 6,937.39 146,242.14 25.95
23301 |Summit County - Art Center 1,338.00 26,824.71 $,493,55 1,758.K6 3707112 21N
27400]Summit Counlty - Vetorans Services 213.60 4.385.67 1,495.07 292,88 6,173.62 28.9%
Tatal Summit County Tariff IQASLST[S  702,83735 s 256128 4623980 |5 97474987 | 3 25.55

Cusiomer Cugtomer 2008 - Total (With Proposed Densand Surcharge) Avg,

Number Name Mibe Comsumgtion Demand § "GRTS Total § Cost/Mih
5651 Summit County Welfare 950.50 | § 1907147 | $ 26357158 2,262.33 | § 47,690.95 | $ 50.17
5750| Summit County Welfare 1,558.00 30,903.80 36,080.29 3,335.83 70,319.92 45.13
7800| Summit County Courthouse 4,118.47 79,000.41 61,824.70 7,013.54 147,847.65 35.90
7900 Summit County Courthouse 5,489.08 101,117.70 108,817.98 10,454.78 220,390.46 4015
7950[Summit County Safcty Bldg. 8,941.73 154,863.55 187,677.71 17,058.56 359,599.82 0
9701 | Summit County Welfare 966.00 19,601.96 20,621.40 2,003.14 42,226.50 43.71
0800 Summit County Welfare 1,646.00 32,890 87 3412276 333772 70,360,335 1275
9850 Summit Coenty Welfare 7.295.79 132.972.77 131,045.12 13,192.52 278,110,831 38.12
14300|Summit County - Ohiv Building 3,633.00 101,186.44 130,401.59 11,533.09 243,121.12 43.14
23301 |Summit County - Art Center 1,338.00 26,824.71 29,036.11 2,782.87 58,663.73 T 4334
27400|Summit County - Veterans Servioss 213.00 4,385.67 5,114.61 473,13 9,973.41 46.82
Total Summit Comnty Tarill 38,151,57 | 8 702,937.35 | 8 77201946 |5 7344791 |5 1,545,584.72 | § 2058
Customer Customer Effect of Proposed Demand Surcharge Avg. Coat/Mlb.

Number Name Mibs. Consumgition § Demand $ GRTS Total $ Increase
5651 [Summit County Welfare - |s - s 13652548 928.57 | § 1958141 1 $ 20.60
5750 Summit County Welfare . - 25,533.43 1.271.61 26,805.04 1720
7800|Summit Coonty Courthouse - - 43,752.46 2,178.87 45,931.33 11.15
7900[Summit Connty Courthouse . . 71,003.39 3,835.04 80,8419 14.73
7950|Summit County Safety Bldg, - - 132.816.77 6.614.28 139,431.05 15.60
9701 [Summit Couney Welfare - - 14,393.40 726,70 15,320.19 15.86
9800|Summit County Welfare - - 24,148.12 1,202.58 25,350.70 1541
9850 Summit County Welfars - - 93,375.71 4,650.11 98,025.82 13.44
14300|Summit County - Ohio Building - . 92,783.28 4,595.70 95,378.93 17.19
23201 [Summit County - Art Center - - 20,562.60 1,024.01 21586561 16.13
27400]Summit County - Velerans Services - - 3,619.54 130.25 3,799.79 17.84
| Total Summit County Tariff _E T 1S 5463467415 ITZ08AT1 |5 573,55485 |8 15.03
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AKRON THERMAL, LP

ACTUAL 2048 SUMMIT COUNTY REVENUE
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AKRON THERMAL, LF
ACTUAL 248 SUMMIT COUNTY REVENUE

o
FrR I Rt Hot Nert
[ 00 300 0 100 Telnl
uat. Tuostowwr ApTE | g g g g wmg Cammng
Ko Name: MBI Dowd |3 2089 1940 | 3 183 | o 1563 laesi  crarp
558 T frumonit Counby Walkere 11.55 T30.95 1§ X3 B 1] -1 - .13 257,81
5750 [Siwmmit. WA Kare 147.00 3LL.00 ZED_W Iﬁvw - - - lliﬁkﬁ
3600 [Sumemt Gounty Colrthazs 3.3 47938 305000 3880.60 577 - - 5438 17
7500 [Sumes County C artheusse A% M 929,61 185800 3680.00 35392 - - ,STAB
#5750 [l Cvunty Satety Bldg 594,06 158138 205900 3k 5 466 0 st N T63M22
i 157 o TIRe) N FEX] . . T
] 255 00 M L] — - 760
T L8 035.00 860 80 1267 . 5570
4210 1,072 039 08 AE0 4 20 62 - 2149
189.08 244,00 5.0 174 60 - - - 223360
5.00 400 18854 . . - 1354
TomT Samimis C ousty Tarky [ s 5L L L D
-
L5 [1]3 N Hart K
. wm E mm F- ] 1000 Totd
e .
May-05 LT ¥ Mg Mg Mg Cmmy
Wb Demamd | & 2059 1240 | § M2y LEEY 1465 l:lng
S4% I L] 11257 - {3 - {2 - - {r 1574
— 31L00 - - - - -
2% Y T - - 5 339B2T
5708 92931 203900 N - s 310371
3495 L361 FrifT) - p - EXCES
11008 172 00 500 - - - 2353.80
VIZ.00 G 205900 - - FXEY)
3315 119275 103500 290395 BIALS
1300 1,02 261.67 S e LT,
4600 244 00 ECAD) . - 3 . T
400 &4 00 8236 . - XD
e ] TR0 | 3 10BBeT|3 3405953 5 T oAl |
i et Nat Rat
we 20 ] 00
Cust [Errry IO ueiB [ 1) MEn R Mg
LY Heme M x Damnd J & 20,50 [LE:] K] 1832 ¢
— e —
5651 [Suramt Covnby Wellare 26 =2 ] 335 S E3 ] -
5750 8unemit County Welfws - 11 00 . - -
KE & Couty Courthouse 139.54 4% 3 zpi200 75708 -
5158 5.6l Lesias - -
170,18 1,961.36 £059.90 136142 A
- 1.0 - - -
12.00 %00 37
4157 114275 [}
11.00 10725 $i0
23301 |5 wnimit County - Ar Corger 1200 741,00 37131 -
700 [£ wmm. C ourky - Veberams Eervices N nm T s = =
PAont Total S C oty TATET ey eaals eLe TR |t L] 5

Page 3 of 9



AKRON THERMAL, LP
ACTUAL 2008 SUMMIT COUNTY REVENUE
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AKRON THERMAL, LP
ACTUAL 2888 SUMMIT COUNTY REVENUE
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AKRON THERMAL, LP
PROFORMA SUMMIT COUNTY 2068 REVENUE WITH PROPOSED DEMAND SURCHARGE
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AKRON THERMAL, LP
PROFORMA SUMMIT COUNTY 2008 REVENUE WITH PROPOSED DEMAND SURCHARGE
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AKRON THERMAL, LP
PROPORMA SUMMIT COUNTY 2408 REVENUVE WITH PROPOSED DEMAND SURCHARGE
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AKRON THERMAL, LP
PROFORMA SUMMIT COUNTY 2008 REVENUE WITH FROPOSED DEMAND SURCHARGE
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