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DUKE ENERGY — OHIO, INC.'S
RESPONSE TO THE COMMISSION’S JUNE 1, 2009 ENTRY

On June 1, 2009, the Public Utilities Commission of Ohto (“Commission” or
“PUCQO™), issued an order that stated; Duke Energy — Ohio, Inc.’s (“Duke™) must file, in
the public docket in these cases, those pages under the protective order that have now
been made public by Williams v. Duke Energy International, Inc., Civil Action 1:08-cv-
046 (“Williams ™), no later than June 22, 2009, so that the released information can now
be included as part of the public reco;d in the Commission’s docket.

Duke has reviewed the documents filed in the Williams case and hereby submits
those documents, as redacted in the Williams case. In addition, Duke has created an
Attachment which describes the documents disclosed in the Williams case, identifies by
exhibit name where that document exists in this Commission’s record, and identifies the
documents by PUCQO bates page numbers previously assigned to the documents. Asin

the Williams case, the customer’s account numbers remain protected and therefore remain
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redacted in each document disclosed. Finally, the Attachment also identifies where

references to these documents are contained within QCC's Initial Post-Remand Brief.

Respectful itted,

Michael D. Dortch (0043897)
KRAVITZ, BROWN & DORTCH, LLC
65 East State Street, Suite 200
Columbus, Ohio 43215

Tel: 614-464-2000

Fax: 614-464-2002

E-mail: mdortch@kravitzlle.com

Attorneys for CINERGY CORP., and
DUKE ENERGY RETAIL SALES, LLC

Elizabeth Watts

Associate General Counsel

Rocco O. D’ Ascenzo (0077651)

Senior Counsel

Attorneys for DUKE ENERGY-OHIQ, INC,,

Duke Energy Shared Services, Inc.

139 E. Fourth Street, Rm 2500 AT II

Cincinnati OH 45201

Tel: 614-221-7551

E-mail: paul.colbert@duke-energy.com
rocco.d'ascenzo@duke-energy.com

Attorneys for DUKE ENERGY-OHIO, INC.


mailto:ascenzo@duke-energy.com

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was served electronically upon parties, their
counsel, and others through use of the following email addresses this 22™ day of June,

2009.

Staff of the PUCO
Anne.Hammerstein@puc.state.oh.us
Stephen.Reill uc.state.oh.us
Scott. Farkas(@puc.state.oh.us
Thomas.McNamee(@puc.state.oh.us

Werner.Marpard(@puc.state.oh.us

Bailey, Cavalieri
dane.stinson(@baileycavalieri.com

Bricker & Eckler, LLP

sbloomfield@bricker.com
TOBrien@bricker.com;

Duke Energy
anita.schafer@duke-energv.com

Elizabeth. watts@duke-energy.com

michael pahutski@@@duke-energy.com

rocco.d'ascenzo@duke-energy.com
First Energy

korkosza(@firstenergvcorp.com

Eagle Fnergy
eagleenergv(@fuse.net;

IEU-Ohio
dneilsen@mwnemh.com;
jbowser@mwncemh.com;
Imealister@mwncmh.com;

sam(@mwncmh. com;

Ohio Consumers Counsel

bingham{@occ state.oh.us
HOTZ@occ.state.oh.us

SAUER@occ.state.oh.us
SMALL @occ.state.oh.us

BarthRover@aol.com;
ricks@ohanet.org;
shawn.levden(@pseg.com
mchristensen(@columbuslaw.org;
cmoonev2(@ecolumbus.iT.com
rsmithla@aol.com
nmorgan(@lascinti.org

schwartzevaine.com
WTTPMLC@aol.com

cgoodman{@energymarketers.com;

Boehm Kurtz & Towry, LLP
dboehm@bkllawfirm.com:

mkurtzi@bkliawfirm.com;

Strategic Energy
JRubacki@strategicenergy.com

Cognis Corp
tschneider@mgsglaw.com

Cinergy Corp.
Duke Energy Retail Services, LLC
mdortch{@kravitzllc.com

T o~

Michael D. Dortch
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PUCO Bates (PUCO Bates
Starting # Ending # Exhibit Name Description
87 102|Whitlock Deposition Exhibit # 12  |February, 2005 AK Steel Contract
121 135|Whitiock Depesition Exhibit# 17 |December, 2004 General Motors Contract
147 162|Whitiock Deposition Exhibit # 20  |January, 2005 Jewish Hospital Contract
215 217|Hixon Testimony Terms restated in an option agremnt
275 275|0CC Ex. 5(A), Attachment 7 QHA/CGSE Settlement Terms
323 3368|Hixan Exhibit # 17 February, 2005 AK Steel Contract
337 asapem” December, 2004 GE Contract
354 3r"" December, 2004 Marathon Contract
372 386!"" December, 2004 General Motors Contract
aar 400|"" January, 2005 BP Caontract
December, 2004 Mercy Hospital of Fairfield
401 413" Contract
December, 2004 Tri-Health Hospital
414 426" " Contract
December, 2004 Mercy Franciscan Hospital
427 440" Contract
January, 2005 Middietown Regional
441 454" Contract




455 4871" " January, 2005 Ford Contract
468 430" " January, 2005 Summit Behavioral Contract
481 497|"" January, 2005 P&G Contract
488 512" January, 2005 Air Products Contract
513 525" " January, 2005 Christ Hospital Contract
526 541" " January, 2005 Jewish Hospital Contract
542 558" " January, 2005 Children's Hospital Contract
559 572"" December, 2004 Drake Contract
573 586]" " December, 2004 Mount Airy Contract
587 600["" December, 2004 Mercy Anderson Contract
601 613|"" December, 2004 Mercy Clermont Contract
Dacamber, 2004 McCullough-Hyde
614 627" " Contract
December, 2004 Deaconess Hospital
628 641" " Contract
1008 1022|George Deposition Exhibit # 13 December, 2004 General Motors Contract
1217 1230| Ziclokowski Deposition Exhibit # 7 |February, 2005 AK Steel Contract




QCC's Initial Post-Remand Brief,

1769 1769{Hearing Phase | Reference to terms of an option agreement
OCLC's Initial Post-Remand Brief,

1780 1780jHearing Phase | Reference to terms of an option agreement
OCC's Rely Post-Remand Brief,

1929 1929|Hearing Phase | Reference to terms of an option agreement
QCC's Rely Post-Remand Brief,

1932 1932|Hearing Phase ! Reference to terms of an option agreement
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OPTION AGREEMENT
'BY AND BETWEEN
CINERGY RETALL SALES, LLC
AND
AK STEEL CORPORATION
This Option Agrezment (the "Agreement”) is entered into as of this Ind day of February, 2005
. (the "Effective Date"} by and between Cinergy Retail Sales, LLC {"CRS") a Delaware limitcd
: _ Hiability company, and AK Steel Corporation ("AK Stect®), & Delswwre comoration (esch
individually a “Party” or collectively the *Partics”).
RECITALS
WHEREAS, AK Steel oporates siesl manufscruring facifitics in Middlclown, Ohio- and H
purchases electric power service from The Cincinneti Gas & Beciric Company (CG&E) on
melcred accounts listed on Exhibit C.
WHEREAS, CRS has been eeriified by the Public Utilitics Commission of Ohio es a Certified
Retail Electric Supplier (“CRES™) and has the aushority 1o engage tn the saje of elecuical power at
retail; - .
WHEREAS, CRS and AK Sicel desire to etablish termns and conditions for this option.
. NOW, THEREFORE, for and in copsideration-of the munral covenants conteined heren, the
Parties agree as follows:
ARTICLE

DBEFINITIONS

The following definitions and any 1erms defined in this Agretmeat shell apply
heseunder.

"Affiligie™ means, with respect to any person, any other person (other than an individual) tha,
directly or indirectly, through one or more intermediacies, controls, ot is controlled by, or is under
common eontrol with, such person. Far_lhis purpose, "control” means the direcr or indirect
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ownership of ten {10} percent or more.

*Base Coutract Price™ raeans the price in SUS a5 set farth in Exhibit B to be paid by AK Steel to
CRS for the purchase of Generalion and Transmission servies under this Agreement.

*Busingss Day* means 2 day on which Federal Reserve member banks in Ohio are open for
business; and a Business Day shall open a8 8:00 a.m. and close at 5:00 pan. eastern prevailing
time, wnless otherwise agreed to by the Panics in writing.

“Meximom Dergand” means AK Steel’s combined maximum anpnsl demands for all of AK
Stee)’s accounts listed on Exhibit C with C:wmah Gas & Elecic {“CGXE™ jor the twetve

months ending December 31, 2004.

“Copacity” hes the meaning set forth in any Trassmission Provider's taiff or MISO"s
ummsammﬂ'asamcndcdﬁomhmemumc.nrasdeﬁnedmwuanmmntanlfnfa
toMlSO

“Defaylting Party” shall have the menning specified in Section 6.1.

"Enetgy” means elemmmgyofl!wohmmmnmunxyknm as three-phase, sixty bertz
eleciric enexgy tha is delivered at the nominal voltage of the Delivery Point, ‘expressed in
megawatt hours {MWh).

“Event of Defaylt™ shall have tho meaning specified in Section 6.1.

*EERC" mcans the Federal Energy Regulatory Comanission or any successor agency (hereto.

"Eismy" means that the only excose for the failuse 1o delives Energy by CRS or the faiture to receive
Encrgy by AK.Steel is Force Mejoure or the other Pany's filure to perfor.

‘mm_m means, excepd as provided herein, that AK Steel shalt purchase st of
its retail Energy requirements for its faeility from CRS and (hat AK Steel sholl not regell smy of

the Energy provided hercunder io any thind party.
"Interest Rate® means, for any daie the lesser of (a) two (2) percent over the per anmum rate of

interest equal to the prime lending rate (*Prime Raie®) 25 may be published from time to ime in
the Federal Reserve Statistica) Release H. 15: or (b) the maximum Iawful interest rate.

MW" means megawatt.
"Term" shall have the meaning specified in Article 4.7,

"Transmission Proviters” means the entiy or entities transmitting of wanspoming the Encrgy
on behalf of CRS or AK. Steet ro the Delivery Point
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ARTICLED |
OPTION

21 AK Steel curently purchases its generation elachric sarvice from The Cincianati Gas &
Blectric Company {*CGEE™) pursuant io the applicabde taiffs or will provide nptice by
December 30, 2004 that it will pwchase gencmtion electric service fiom CG&E stasting
ne later than December 31, 2005 in accondznce with spplicable CGRE tarniff requirements.
AKX Steel hersby prants to CRS the exclusive option, upon thirty {30} days nofice, to
provide gencration electiic serviee for all of AK Steol's accounts and load set forth in
Exhibit C, including any increases in accordance with Section 3.1, as of Decenber 31,
2004 {"Option™). In the event that an Electric Choice Insufficient Returs Notice Fee is
inoureed by AK Steel duc to switching back to CGAE standeed tarriffed service prior 10
January 31, 2005, an amount cquivalent fo said fee will be paid 10 AK Steel by CRS.

32 CBSsbal!havc:hengmmexmmﬂplmatmyhmcdumgchm of this
Agreemeat.

23 _!nexchanserorhx&mmﬁngmswswﬁmmwmmﬁxsmeach
cajendar year quarier of the Term, anti) cxercise of the Option, the ameunt set_foith on
Exhibit A (“Option Payment™). The Pasties agrec ther if AK Sicel defaults or is
de]inqumt.aﬁermynppiicabiccmperiod,inanyo{ﬁs paymems @ any Cinergy
effiliated company fov any service provided to AK Steel, then CRS hes the dight to offse
the Option Paymeni due hereunder with eny amounts that are owed hy AK Stedl o the
Cinu-gyafﬁlmudmmy '

24  Because this is an 2xcusive Option, in the event AK Stee) leaves jits current eleclnc
service and receives electric service from any third pasty that is not CRS or an-Affiliate of
CRE, then CRS shall cease all Option Paymeits and this Agreement shall torminate wod i)
ohligations of the Prcties hereunder shal! terminate.

5 N CRS excrcises its Option, the Parties shall enter iitlo & power sale :grcement. mciudm,g
the wamas set forth in Article TH. :

ARTICLE Hi ‘
CHS POWER CONTRACT TERMS

31 Inthe event CRS exercises its oplion,  power sale agreement benween CRS and AK Steel
will be negotiated. The power sale agreement shall include genesally secepted lenms snd
conditions relating to the sele of competitive retsil electric peneration 3crvice, including,
among olhers, the following terms:

d03
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a. Energy Cuantity apd Type. CRS shall provide AK Steel with Finn, Fell
Requirements Encrgy and Capacity wp to 3. MWs preater than AK Sted's ‘}
Maximom Denand {“Qoantity™). I during the Term of this Agoement, AK
Stecl has additional load or 2ccounts grester thao 3MW, then such new load or
accourd is not included within the termns of this Agreement and CRS shall have
no obligation to provida Energy and Capacity to AK Steel sbove the Quantity
sef fonh hexein,

b mmmmggm Transmission service will be provided in
serordance with the opem access tramsmission T of the Midwest _
Independent Transmission System Operator, Inc. or CG&E {or an affiliate on ' ’?_
its behall), whichever is applicabie, as fled with the FERC and a3 it may be e
amended, from time 1o time, 0r any successor tasfE. .

——

c. Base Comrae] Price. The Base Contract Price is set forth in Fxhibi B,

d. Change 0 Prices. Ac 3 retail sale, the power sale agreeanent is not subject o
the jurisdiction of the FERC; nor shall either Party sotk 1 have the FERC
assext jurisdiction over the Agreement. However, to the extent that either the
FERC or the Pablic Utilities Commission of Ohio assens jurisdiction over the
Mh?ﬂﬁ%M%wmwﬂmejuﬂw
reasonable and comsistent with the public interest. Nejther CRS nor AK Steel
shal seck to modify the Base Contrast Price throughtiwawmcesofmy

regulatory body.

¢. Jam. The termn of the power sale agreement shall be tﬁmugh December 31,
2008.

£ Credit The power ssle agreemnent will have terres and conditions as similar 25
possible o OCGRE's existing unbundled tariffe. CRS will not require surety
bonds, deposits or vther corporaie guaraptess.

& Adjugied Bass Contract Price. 1If CRS exescises this option, then the combined
net gencration 05t paid to CRS and CG&E will be an amount equivalent to
Big G, plus FPP (excltding emission allowences) plus IMF up to 4% of little 2.
In addition, there will be transmission charges to be paid 1o CRS as set forth in
Exhibit B,

ARYTICLE IV
TERM OF AGREEMENT

4.1  Apresment Term and Effective Date This Apreement shall become effective upon

excoution by the Pastics. This Apreement shall extend from Jaruary 1, 2005 through snd

J04
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including Decomber 31, 2008, unless tenninated easlier in accordance with themms of
this Agreement {"Term").

ﬁmm. This Agretment terminates if the Commission in the engoing
CG&E Fuel cost recovery cases, fails to approve =z part of the wapped Provider of Last
Resart Charpe, 2 foel post recovery mechanism such that fivel costs equal the aversge
embedded {ve! costs for all consumers in OG&E’s s¢ovice tenitory served by any Claergy
company. This Agreemcnt shall algo lenninate if a comrt or administrative agency of
competent Juisdiction jssues an order depriving the Parties of the benefils of bis
Agresment ot Otherwise woidiug this Agresnenl. Before tomination of this Agreemes,
the Parties agree lo use best efforts (o Rifill the inlont of this Agreement by negotiating
amendmenis 1o this Agreement that put the Parfies in substaniially the same overall
tConomic positions as created under. the PUCO's Order date Novunbcr 23, 2004 in Case
- No. 03-93-EL-ATA and this Aprecment.

After Teamination. The applicable grovisions of this Agreerment shell continue in effect
afier temnination thereof 0 the exiem necessary fo provide for fioal billing, billing

adjustments end payments.

ARTICLEV
BILLING

Paymens. CRS shall submit the Option Payment to AK Steel by check or wire transfar
within forty-five (45) days after the end of each celendar yeor quarter.  The payment
shall be submitted 1o an accouni or address designated by AX Steal:

ARTICLEVY .
DEFAULYTS AND REMEDIES

. An "Event of Defirelt™ shalk mean, with respec to 2 Party
{"Defaulting Pany”™), the oceurrence of any of the following:

6.1.t eny representation or wasranty made hy the Defaulting Party herein shall as any
fime prove 10 be false or misleading in any n‘.'speﬁ malerial to this Agrecment;

6.1.2 the failure of the Defaulting Pasty to materially pa'fonn any covenan! set foith
in this Agreement {except to the exient constituting a separate Eveni of Default,)
and such failure is not cured within five {5) Business Days afler wrillen notics
thereof to the Defathing Pary,

6.1.3 the Defaulting Party consolidates or smalgamates wilh, merges with .Dr into, or

transfers &l or substantiadly sl of its assets 10, anather entily and, at the lime of such
consolidation, amalgamation, merger or transfer, the resulling, swviving or

305
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transieree entity faile 10 assumo af] of the obligations of such Party under this
Agreement; . : *}

6.14 the fellure so pake when due, any payment required pursuani 1o (his Agrecment iF
wd:iulm:smfumdwd mlhnﬁve(ﬁ)ﬂmsmrsaﬁamum notice of

such failure is given by the other E'uny' or

6.0.5 the Defaulling Party (i) files a petition or otherwise commences or acgoiesces in 2
proceediag under any bankrapicy, msolvency, reorganization or similar Jaw, or has
say such petition filed or commenced against it and suck petition is not withdrawn
or dismissed within tritty (30) days afier such filing, () mekes an assignment or
any general arrangement Tor the benefit of creditors, (i) otherwise becomes
benkaup: or insolvent (however evidenced), (iv) bas a liquidator, sdministrator,
receiver, irustee, conservator or similar official appoimed with respedt to it or any
sabstential portion ofﬂspmpertrolmels, or(v):stmabiclopay its debts as they
al! due, .

6.2 Remedies vpon gn Event of Default, Upon the cocurrence {and continuation beyond the
applicable cure period) of an Event of Default with respect to » Defaulting Party, the Non-
Defaulting Party shall have the right to tenninate this Agreement and exervise al! nghwmd
remedics available to it in law or muqmty

ARTICLE VII ]
DUTY TO MITIGATE

7.1 Dulyto Mitigate, Each Parly sgrees that it has 2 duty to miligate damages and covenants
that it will usc commescially reasomble efforis to minimize any damages it may incur as
e resull of the other Party’s perforraance 0r non-performance of this Agreement.

ARTICLE VInt
GOVERNING LAW - DISPUTE RESOLUTION

8.1  Goveming Lyw aml Jugsdiction. This Agreement and the sights and dusies of the Pasties
hereunder shail be governed by and coustrucd, enforced and performed in accordaace
with the Jaws of ihe state of Chio,

8.2 Dnspwie Resphution. Any chaim, controversy or dispule arising our of or relating to this
Agreament, of the breach thereof, shall be resobved filly and Fmally by binding mxbatration
under the Commerciai Rules, but not the administration, of the American - Arbitration
Associalion, except to the exient that the Commercial Rules conflict with this provision, in
which event, this Agresment shall control. This arbitration provision shall not Iimil the

o
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right of either Party prior to or during any such dispute to seek, use, and employ ancilfary,
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the perposes
waimaining the status quo wntil such lime g3 the arbitralion awad is rendered or the
dispute is otherwise resclved. The arbitration shall be conducted in Cincinnati, Ohio and
the Jaws of Ohio aiiall govern the constroction and inserpredation of this Agreement, except
10 provisions releted to eonflict of laws. Within ten (10) Business Days of service of a
Demand for Arbitration, the perties may agree ypon g sole erbitrator, or if o sole arbiwator
cannot be agreed wpon, a pape! of three arbitretors shal) be named. One arbitrator shell be
selected by CRS and one shell be selecied by AK Steel A kubwiedpeable, disinterested
and impartial arbitator shall be selecied by the two arbitrators so appointed by the parties.
If the grbitrmors appointed by the partics cannol agrec upon the third arbitrator within tea
(10} Business Days, then either Pasty iay epply to any judge in any cwrt of competent
jurisdiction for appainmment of the thied arbitrator. These shali be no diseavery during the.
arbitration other than the exchange of information that s provided to the arbitiords) by
the Parties. The sibitvator{s) shell have the suthority oaly to.award eqlstable reltel 20d
. compensstory damages, and shall uot have the authority 10 awaed ponitive damages o
other non-compensatory damages. The deeision of the abivator(s) shall be rendesed
within ninety {90} Business Days alier the date of the selection of the arbitralon(s) or
-within such period a¢ the Pantics moy otherwise agre. Each Party shal! be vesponsible for
the fees, expenses and cosis incured by the arbitrator 2ppoinied by sach Pamy, e e
fees, expenses and costs of the third arbitrilor (or single arbitrator) shall be bome equally
by the Perties. The decision of the arbitretor(s) shall be final and binding and may not be
appealod. Any Parly may apply 10 any court ‘having jurisdiction to caforce the decision of
the arbitrator(s) and 10 obiain a judgment thcrm

Notwithstanding the l'oregodns. the Pantics may mt:el oF teTminete lins Agrmmt in
accordance with its terms and conditions witbow bemg reqnnod 0 follow the proaedm'es
3ol Fm-lh in this Articie.  ~

ARTICLE IX
MISCELLANEOUS

9.1  Represemations and Warpintics. On the Effective Date and on the daie of entering into this
Agreemnent, each Party reprosents and warranits (o the other Party that: fa) it is duly
organized, validly existing and in good sianding under the laws of the jurisdiction of its
formation and is qualified to comducs fs business in cach jurisdiction, (b} i has all
regulatory authorizations necessacy for it 10 legally perform its obligations vnder this
Agreement and any other documentation relating to this Agreement; {c) the excoution,

- delivery and performance of Dis Agreement and any other documentation relating 1o this
Agreement are within jis powers, have been duly authorized by all necessary sction and do
not vickue any of the temms and conditions in its governing documents, eny comtracts to
which # is 2 party or ey law, nide, reguoletion, order or similac provision applicable to it;
{f) this Agreemen! and each oter document exeented and dedivered in secondsnce with
this Agreement coastifutes its logally valid and binding obligation enforceable against i in

7
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accordence with its tenns; {e) there ate no bankruptey pruceddings pemding or being
contemplaied by it or, to its knowledge, thrssiened against it; (f) there is not pending or, o
ils knowledgn, theeatencd against it of any of its affiliates any legal proceedings that could
materially adversely affect its ability 10 perform its obligation under this Agreement or any
other document refating to this Agreement; (g) no Event of Default or event which, with the
giving of notice or lapse of lime, or both, would constitute an Event of Defadt with respect
10 15 has oconmed and iy continiting and 1o such event o circutnstance would ocour a5 &
result of its entering intu or pesfoning its obligations under this Agrerment or by other

. docusent relating to this Agresment of any Transacfion; and (h) it is actipg for its own

9.2

93

gccount, has made fis own independent decision to enter into this -Agroement and s to
‘whether such Agreement is sppropeiate or proper for it based tpon its own judgment, is not
rdmmnﬂndwmwmmdm;af:hemrwmsodomg.mdrwapabluor
assessing the merits of and understanding and understands and mp:s. the nem:s.
conditions and sisks of this Agreement.

mmwmwmmbymmmmumﬁsm

. provided such assigrament Ia to aay other direct or indirect Wwbsidiary of Cinergy Comp.

provided that such direst or indirect subsidiary has an equivalent or bigher cradit rating
than CRS. Any othér assigninent by cither Party of this Agreement or any rights or

. obligation hereundsr shall be miade only with the written consent of the other Pa:ty which

consent shafl nmhsmmﬂywﬁhhsd.

Notices. A¥ notices, requests, Statements or payments shall be made as specificd below.
Notices tequired o be in wiiting shall be delivered by letier, facsimilé or other
documentary form. Notice by regular mail shall be desmed 10 have been received three
(3) Business Days after it has been sent Notice by facsinsile or hand delivery sheli be
deented fp have been received by the close of the Business Day on which it wes iransmitied
or fnd delivered (unless transmitted or hand defivered afier cipse of normal business hours,
in which case it shall be deemed to bave been received ot the close of the next Business
Uay). Notice by ovemight or coutier shalt be deemicd o have beea received two {2)
Business Days after it ks been sent. A Paty may change its addresses by providing notice
of the same in accordance with this Section 5.3,

To CRS:

James B, Gainer
13% Bast Fourth Street
Ciacinnali, OH 45202

Phone ~ 513.287-2633
Fax - 513-287.1902

To AK Steel:
David F. Bothen, B,

008

CONFIDENTIAL PROPRICTARY <5083 85 -

3

1
!

ENTIAL
CONFID DEE 000921



" Case 1:08—cv-0tg-EAS-MRA Document 57-3 Filesgnafzooa Page 99 of 158

2 <o §38Y
CONFIDENTIAL PROPRIETARY
Michae] L. Kurtz, Esq. TRADE SECRET
Boehm, Kurtz & Lowry
36 E. Scventh Strees, Suite 1514
Cinctnnati, Ohio 45202

Ph: 513.421.2255 Fax: 513.421.2764

94  General This Agreement conslitutes the entire agresment betwesn the Parties relating to
the subject matter contemplaied by this Agreement. This Agreement shali be considered
for all purposes as prepared through the joine efforts of the Parties and shall not be
constived spainst onc Party or the other as a result of the preparation, substindion,
submission or other event of negotiation, dralting or execution bereof, No amendment ar
modification fo this Agresment shall be enforceable unbess set forth in writiag and
executed by both Parties, This Agreemeant shail not impart any rights enforceable by any
third party {other than a permittéd sucosssor or assignee bound io this Agreement). No
waiver by & Party of any defoul by the other Party shel] be construed as a waiver of any -
qther default. Any provisien declared or rendered unlawful by any applicable court of Jaw
or regulalory agency or deemed unlawful because of a statwlory chenge will not otherwise
affect the remaining lawfal oblipations 1hat anise under this Agreement. The headings:
used herein are for convenience and reference purposes onty. All indemnity and audil
rights coniained herein shall survive the termination or expiration of this Agresment for
three (3) years.

9.5 Copfidentiality. Neithes Party shall disclose the 1erms o conditions of this hgrement toa
third party (other than the Party’s employees, Affiliates, lenders, counsel, acoountants or
adwsmwhehweaneedmkmwsndlmfomaﬂonmdhav:agrudlokwpsw:hiﬁms-

confidentizl) except in order %o comply with amy applicable law, regulation, or in
connection with any court or regulatory procecding applicsble 1o such Party; provided,
however, each Party-shali, to the extznt praciicable, use reasonabie efforls to prevent ar
limit the disclosure. The Parties shail be entitled to all remedies available st taw or in
equity so enforce, or seek telief in connection with, this confidentiality obligation.

D6  Counersans. This Agreemeni may be separattly executed in countorparts each of which
_ whes so execuled shall be deemed to constitute one and the same Agreement.

0.7  This Agreement supersedes and replaces the agreement between CRS and AK Stee] dated
November 22, 2004. Doring the term of this Agreement, it supersedes and replaces any other
egreemenis between the Parties or their affiliates refared 10 PUCO Case No. 99-1658-EL-ETP.
Upon the termination of this Agreement, any other sertlement apreements between the Panties or
their affiliates related o PUICO Case Np. 99-1658-EL-ETP shall I:c in full force and effect
aceording (o their original terms.
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) The Parties have caused this Agresment 0 be exetuted by their duly aothorized
i representatives in ruliiple counterparts as of the Effective Date.
~ CINERQY RETAIL SALES, LLC AK STEEL CogPorsTonl
4,,.. /W@#\:v \lqéas&-
.h L]
Titie: Jf/ £ {&/@wﬁ‘i’c_ Title: Setfem  iie  Pror Bk
oue: Moty oz 380X ' Dae: 03 /atles
$ eFR
| F e
g 9
moHHCY
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EXHIBIT B:
Customer Group: AK Steel Corporstion

CRS Generation and Transmission Rates for Fermer Rate TS Standard Service
Customers

Net Montbly Bilt

Compiated In accordance with the followieg chiarpes. (Kilovolt amperes are
sbhrevinted as kVA and idlswatt-honrs are sbbreviaced as k'Wh):

Generation Charges

(b) Bemand Charpe
Fiest 50,000 Kva 583030 per kYA -
Adidliianal KVA - e EOS30 per kVA
() Enerpy Churge
Bifing Demand times 300 onnmorsmernocaa s $1054404 por XWh
Additons) KiloveMU-BoUrS ..o ceverreecrmrsseenines S0016381 per K Wh
{d) Fucl Charge
The Fuel Charge shald be egual 50 the Fued and Purchase Powar [FPP) charge exclnding Ewissien
Allowanee EXxpenst impostd by OG&E.
Transmisdion Charges

Customer will puy » iransmisslen charge eqoivalent is the sum of 2}
appiicable transmission ckarpesthst they would pay w CC&Eaz s
stangard taviff casteper. Transminiou charges to be paid indfude, but are
not imdted so the following PUCO appreved charges:

) Nowerk Trammistion Services
{5} MISQ Scheduie Charges

{6} M1 Congestion Charges

CONFIDENTIAL
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Exhibit C: TRADE SECRET :
Customer Group: AK Steel Corporation

Customer Account List

This agrezmeat pestains to the following AK Swel Corporation accounts:

CONFIDENTIAL

DEE 000925 !
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Customer Group: AK Stee] Corporation
Quarterly Option Payment Calculation

The CRS option peymenr made quortery foc the period lapuary |, 2005 dhewiagh Deconiber 31, 2008 o7 the daic
wpon which the option i§ cxercived whichever comes fxst, will be equivaleal wr the fpliowing cakulation:

The sctual ascunt paid by AX. Sweet Corporation i The Cirxiazati (as and Electsic Compasy during the
spplicable calendar quarter winder it snarkel-bastd staadard service offer (MBSSO) geperation Favc spprovad by
the Commission in Cass No. 03-91-EL-ATA. The MBSSO generation s includzs it charges related 1o
geacralion service, but encludes trrosmission ead distribution.

Lexs the Jollowing amouns:

The epplicsble wdffed unbondicd genermtion mis appoved by the Commission in Case Na. 99-1658-EL-ETP
and alsp knowp az “Big G shown ix the (arifi schadule below:

1 v cnlly shows permer seastnalk mees.

Flus

Fret and Purchese Power {FPF) - excloding Emission Aflowanve Expewsz

Plus

Tariff Demand Charge t3 per kW) ) Encrgy Gharge (§ per £WR)

Schedule :Firs) Stepy Second Siep | Additions} First Siep Scrond Swep Addidoral
oM MA NA WA $0.670728 S0.013173 $0.005004
or 36.2150 $54450 Nia, $0.028998 seoTeR A -
DS $1.65T4 560574 A 30.023568 SLDA355 NIA

TS 583830 550430 NFA 30019004 $0.01648!) N/A

Infresuncrars Maimenence Pund (IMF) up to an amoont equal 1o 4% of “ltle 5

ki

g1l
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EXHIBIT B: TRADESEGRET
Customer Group: AK Stee) Corporation S ‘}

CRS Generation Rates for Former Rate DP Standard Service Customers

Net Moothiy Generation And Trausmission 151l Will Be The Following Plas IMF Up To 4% Of Litde g

Computed Ix accordsace with the following charges, (Kilwwatt of demand &s
sbbreviated sz kW and kBowatt-hours are sbbreviated as kWhy;

Generatiny Charges
{s) Demang Charge
First 100D XRewatls S&.9150 per kW
] Additions! Kilswatis . y 554450 per kW
{t) Emcrgy Charge -
Bitlieg Demand HMES P over o merverrmsrseronses SRELZ204E por kWh
Ad&Hlonal KIOWE-DOUTS . vevurrerasnsasarivemess SUITTHET per KWh
() Vool Charge )
The Fuel Charge shalt be egqual 10 the Fuel wnd Purthase Pewer (FPP) charge exciuding Emiscion
Allgwanee Expensc imposed by CGAE.
Tranonisston Charges

Customer will pay & wrensmission charge equivabent o the svm of if

" spplicalle transmbslon charges that dhey wanld pay 0 CG&E asa
stagdard tariff custoraer,  Trxasmbisien charges b0 be paid inciude, but are
not Hmited to the followlog PUCO spproved charpes:

{1} Metwork Transmisslon Services
€2) MISO Schedule Charges
{33 Net Congestion Chirges
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OPTION AGREEMENT . TRABLELS!;%?%E}" ARY
BY AND BETWEEN
CINERGY RETAIL SALES, LLC
- AND

GENERAL MOTORS, INC.

“This Option Agreemeni {the *Agrtement”) s entered into a5 of this twentieth (26™) day of
December 2004 (b "Effective Date™) by and botween Cincrgy Reiail Sales, LLC {("CR5") a |
Delaware limited liability company, and General Motors, Inc ("OMT), a Dehaware limited
lishitiry company {coch individuaily » "Party” wmlbﬁwdy the Pztws"]

RECITALS

WHEREAS, Generat Motors, Inc for the purposcs of_this agreement only refess 1o
Gemeral Motors, nc., West Chester Opcration located within the remi! defivery service
senvitory of The Cincinmati Gas & Electric Company. ("CG&E").

WHEREAS, CRS has been certified by the Public Utilities Conpnission of Ghio as a
Certificd Retafl Electric Supplics (*CRES™) and kas the authority to engage in the sale of
electricel power st retail;

WHEREAS, GM desmingmu an opfion to CRS to provide electric service and CRS
desires to psovide elecitic smracc putseant to the terms outlined hergi,.

NOW, THEREFORE, for and in consideration of the mmunl covermms contaied hereiz,
the Parlies agree as follows:

ARTICLE]
DEFINITIONS

The fellowing deﬁniﬁ;m angd any terms defined in this Agrecment shall apply

© hestunder,

"Affiliate™ means, with respect 10 any person, any other pesson (other than an individual) that,
directly or indirectly, through one or more intermediarics, cortrols, oris comtrolied by, or is under
common comrot with, such porson. For this putpose, *comtrol” means the direct or indintet
ownership of ten (10) percent or more..

"Business [Pay™ means 2 day on which Federal Rescrve member banks in Ohio are open for
business; end 2 Business Day shal! open ot 8:00 an and closc a1 5:00 pom. castem prevailing
time, unksy otherwise agreed 10 by the Parties in writing,

”

Cipergy Corporate Records
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TRADE SECRET !

“Capacity” has the meaning sci forth in dny’ Trasmission Provider's tadff or MISO's
transmission tariff, as amended from time to time, or a3 defined in eny tansmission tariff of a
sucoessar 1o MISO.

*Coptract Price” mansﬂmpmamwhssetfmhnﬁx}ibilebepaulbyGMmCRSﬁrm
pmdaseafﬂn&agyundc:ﬁﬁs.&pmx.

wam»mvmmﬁedm&ﬂmﬂ

“Energy” wmeans ekclric magyofwmwmmlymuﬁmpm myhrm
tleotric energy tat & delivered at the nominal vo¥age of the Delivery Poim, cxpressed in
megawatt hours (A Wh).

Mshsllbawmﬂmgspmﬁedemhonﬁ.l

YEERC" means the chunlﬁwm RzgulawryCmmmamar mymmamyﬂmeh

. 'M“mmwﬁhmmma?uﬂm&ﬂﬂnm&mfwwﬁmnhd&mw
by CRS or the filurs to rective Eatgy by GM Is Force Majouic or the other Party’s fxilure o

pene

] = ; mq:!:spmwdedhmm.thatmr!dmllpmmaﬂnfis
m:ismrgqumnmforisﬁcnuy from CRS nd that GM shall oot sesell any of the
Encrgypwwdedmmmaﬂy!h'idpmy . :

"Inlcrzst Raje™ means, fnranym the lesser of {8) two (2) pczmﬂwcﬂﬁcpermmfats'of
imerest eqmal o the prime iending rate ("Frime Rate™) a5 may be published from time to time &
the Federal Reserve Statistical Release . !5;-ur{b)‘the maxizam lawful Rterest rate.

“GM's Maximum Depand™ sosans GM's combined waximum desand for st? of GM’s accotuts
listed on Exhibit C with The Cincinnati Gas & Electric Campany as of January I, 2005,

"MW*" means megawall.
"Toti* shail bave the meaning specified inktinla-l 1.

“Tensniission Providers mswmwwmmmmgmmmnmlhem
onbehalfofCRSarGMmtthdivayPom
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TRADE SECREY
ARTICLE D
OPTION

GM cuerently seceives its electsic service from The Cincinmati Gas & Electric Company
("COLE™} pacstrnt 1o the applicable tariffs rstes, or will provide NOTICE by December
30, 2004 thal & will tske electeic scrvice from CG&E in accosdance with applicable CGEE
uﬂmxmﬁmw&yw;mmmebﬂmmmﬂﬂw)dﬁw
notice, ko serve all of GM’s accounts and Joad set fouth in Exhidit C, including any
intregaes in sccordence with Section 3.1, 23 af Décember 31, 2004 (“Option™).

CRS ehall have the right 0 exercise this Optioa ot 2ay time during the Term of Wis

Agreemcet,

In exclungs for GM grenting CRS this option, CRS agrees 4o pay GM wch calendar
wonth of the Term, umtil exercise of the Optian, the amoust s=t fortk on Exhibit A
(“QOption Payment™). CRS shall work in good faith with GM 10 establish procodures 5o
wmmwsmmmmmmuuw GM aconun,

Bemmthsmmmemm&mGMMﬁMemsnmmd
receives electic sarvice from any thind party that i3 not CRS or an Affiliace of CRS, then
CRS shall cease all Option Payments and thit Agreesment slall tepmisete and afl
obligmions of the Partes herewnder shall teaminate,

!l‘CRSr.mc:scs its Omwu,ﬂ\c!’anesshallm:umapomruh sgyeement, inclvding
the temms sot forth [ Asticle TTI.

| ARTICLEIN :
CRES POWER tfoummmms

lnmmmmﬂm ksommlmmaukagmmbumcasmcw{
sheli include, among others, the following tems:

* Emrpy Quoniity and Type. <CRS shalt provide G2 with Fiom, Full
Requirements Enerpy and Capacity wp 10 3 MWs areater than GM's Maximum
Detmand for all of'its accounts a5 of Sanuary I, 2005 (*Cuantity™). §fduring the
Tem of the Aprecmens, GM fins sdditional Toad or accounts greater than
IMW, then such new foad or account is net included within the ferms of the
Agrecment and CKS shall ave 50 obligation 10 provide Enerpy and Capacity
to GM above the Quantity set forth herein

ssio C arges.  Transenission seorice and chages will be
mvﬁdmmnrdmwxhtheopmwmmmwnwﬂofﬁe Midwest
Independent Transmizsion Sysictn Operiae, Inc. or CG&E (or an affifiate oo
its behalf), whichever is zppiicably, as filed with the FERC and as &t may be
arreded, fom time to time, or any mcoessor tariff, Unless otharwise agreed

CONFIDENTIAL 3
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by GM, the teenemission service charge shall be equal $o ransmission charges
epproved by the Public Utilties Commission of Okio for the otherwise
standasd offr tatc schodnle epplicable lo each participating GM account or
successors o such rele schedule,

¢. Comeet Prioz. The Costeacl Brice is et forth in Exbibits A sed B.

4. Chapoe to Prices. As » rotail sale, the power sale agresment is ot subject to
Ihe jurisdiction of the FERC; nor shall cither Panty seek to have the FERC
essert jurisdiction over the Agreement. However, 40 the extent that cather the
EERC or the Public Uiilities Comaission of Ohio asserts juristiction over the

‘Agrecment, the Parties agree that the Contract Price specified above is just and .

Teasounble and comsistent with the poblic interest, Neither CRS por GM shall
mmm&fyMComuPﬂneﬂmghﬂnammofanyugdmybody

¢, Tem mtamnfﬂwmersaleammshﬂbeﬂwmhbmmba}!
2008 provided that GM weay texminate this Ageeement in Jis entirety, incleding
any contrait with CRS, wpon twelve (12) monthy wiitien nolice provided that
,mmm:ﬂ!heﬂwwhﬂfﬂldnmumdﬁrﬁnmn

3=t ective_Datc. This Agreement shall become effective upon
mutmnbyme Puﬂns Thwﬁgrmmntshﬂmm Fom January 1, 2005 through and
cluding Decensber 31, 2008, nnless lermbraed eavlier in accerdance with the terms of
thig Agresmcut ("Term™).

,&Bﬂmm_tm.mm}icabh provisions of this Agreement shal} continue in effect
after termination thereof so the cxtent. neccssary. to. pmvﬂsﬁlrﬁmlb‘ling, billing
adjustmenis and payments.

ARTICLE Y
BILLING

Bayment, CRS shall submit Lthe Dptwnl'uymcum GMwmn tll?.c:n(l:) days after the
ond of each calender month.  The paymeat shal) be submined o the following accoum
or adidress:

Generzal Motars, Inc.

NAD Uit Peyrent Dept. CAO BUSB
FO Box 319022

Chicago, IL #0631

0353
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. ARTICLE V1
DEFAULTS AND REMEDIES
6.1 Events of Defaull. An “Event of Defiult” shall mean, with sespect to a Pany

{"Defaulling Party™), the occurrence of any of the ﬁ:ﬂowmg:

6.1t uny:cpmmmimor mmymd:by!thdauhhg!‘aﬂylﬂmshﬂtmmy
_mmwbcfahurmdadmgmmymammamumAgWL

€02 the hilwrz of the Defaulting Party @0 perform say covenant s&¢ fonh in this’
Agresmcul (except 10 She oxtem constinuing 2 stparte Event of Default) and
mmnmmwﬁhﬁm(ﬁmmpaﬁﬂmmm
thereof to the Defaulting Paty; -

613 mmmmngymMaummmekahwm.
sransfeay all or substantially alf oFits assets to, another entity nad, ot the time of such
consofidation, amalgamation, merger or tmnsfor, the resultiop, surviving or
mﬁruﬂﬁiwﬁzbwmaunfﬂnoﬁgmmmofmvwmtjm

6.4.4 she faiinre 10 make when due, any payment required possussd 1o this Agreement if
such fiilure 55 not remedind within fve (3) Business Days after written antice of
such failuce is given by the other Puny; or

615 the Defankting Pany (i) files a petitioz or otherwise commences or scqeizsces ing
preceading emicr exy banfaupicy, insolvency, reotganization of similar law, or hes
any such petition filed or commeneed against it and such petition is 3ot withdrawn
o dismisyed within thity (30) days sher such Ming, (i) makes an assigmment or
any general amangement for the berefik of creditors, {iil) otherwise hecomes
bankrapt or insolvent faowever evideaced), Gv) Tes 2 Bquidator, administsator,
reoeiver, trustos, consérvator of similar official appointed with sespect to it Of zpy
mbmndalpaﬂmofhpmpmy wMW(v}BumﬂcmWﬂsdeb:sasthsy
falidue.

6.2

Ren K. Upoa the ocowrenct (and coutinpation bevond the
app!mblccuumnd)ormﬁmufmmwnhmmmanemkmgl’anxtthnn-
Dcﬁukmg?myshﬂ!hawﬂwnyﬂmmuﬂmeﬂmwwmmwngusand
remncdics avallable \o it in law or o cquity. -

63 Other Termioation Events. I performance by either Party under this Agreement becomes
subject jo regulation of any kind whalsocver under any haw, rule, regulation, order or
similar provision 1o a gréater ot different exvenl than that existing on the Effective Date and
such rogulation either renders this Agreement ilkogol or uneioroeable 0r contrary
resn!awymlmw then such Party shall hxve the right uponﬂmy(m)dmmu@cm
terminate this Agresment without further linbiity, FERC's dewerminmion that CG&E is

i)
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prohibited from selling wholesale power to CRS pursuant 0-CG&E"s tariff shall aflew CRS
+ 30 tevminate this Agreement in fis sol: discretion with thinty (30} days writicn rotice and
without further Rabiliry.

ARTICLE VI
LIMITATIONS; DUTY TO MITIGATE

71  ftademnity CRS AGREES TO FROTECT, INDEMNIFY, HOLD HARMLESS AND
DEFEND GM ITS OFFICERS, DIRECTORS AND EMPLOYEES, AGAINST ALL ACTIONS,
CLAIMS, DAMAGES, DEMANDS, SUITS AND OTHER LIABILITIES, INCLUDING

ATTORNEY FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT OF. IN .

WHOLE OR IN PART CRS'S EMPLOYEES, AGENTS AND SUBCONTRACTORS BREACH
OF ANY TERM OF THIS CONTRACT, OR ARY ACY OR OMISSION IN THE
FERFORMANCE OF THIS AGREEMENT.

GM AGREES TO PROTECT, INDEMNIFY, HOLD HARMLESS AND DEFEND CRS, ITE
OFFICERS, DIRECTORS AND EMPLOYEES, ACGAINST ALL ACTIONS, CLAIMS,
DAMAGES, DEMANDS, SUITS AND' OTHER LIABILITIES, INCLUDING ATTORNEY
FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT OF, IN WHOLE OR IN
PART GM'S EMPLOYEES, AGENTS AND SUBCONTRACTORS BREACH OF ANY TERM
OF THIS CONTRACT, OR A_NY ACT OR OMISSION IN THE PEEFORMANCE OF THIS
AGREEMENT. .

i Liabilty gnd Damapes. THE PARTIES CONFIRM THAT
. TH.E BX.PRESS REMEDIES J\rND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL FURPOSES HEREOF. FOR BREACE OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES |8 PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
FROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN
EQUITY ARE WAIVED. if NO REMEDY OR MEASURE OF DAMAGES 18
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE TRE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEIMES OR DAMAUES AT LAW OR IN EQUITY ARE WAIVED, UNLESS
EXPRESSLY PROVIDED HEREIN, NESTHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR. OTHER BUSINESS INTERRUFTION DAMAGES,

Feree CONFIDENTIAL
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BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY FROVISION
OR OTHERWISE. IT 15 THE INTENT OF THE PARTIES THAY THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WATHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
NCLUDMG THE NBGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE 1S SOLE, MOINT OR CONCURRENT, OR ACTIVE OR PASSIVE, TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE

LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
- DIFFICULYT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAMING AN

ADEQUATE REMEDY 1S INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Tuty to Mitigate. Ead;?myagrmﬂmhlmadmyh mRigate dumages pnd covenants
that it will wse comumercially reasonshle eBans to nunimize any damages ¥ may Incares a
resub of ihe other Party's performance or sonr-pesfornmnce of this Agreement,

ARTICLE VIR
GOVYERNING LAW - DISFUTE RESOLUTION

i and Rutsdiction THISAGREEW:‘NTAM)H{ERIGHIS
MID DU!‘IBS OF TEE. !'AR‘!‘!ES HERFUNDER SHALL BE GOVERNED BY
AND CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE
WITH THS LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN
THE STATE AND FEDERAL CQURTS LOTATED IN HAMILTON COUNTY
ORI,

M&@M Anychxm. wmmordmza@gomoformhmgwthu
Agmnaormahmhtmf.shallbemmuﬁmymdfmﬂybymdmgubmmn
ynder the Comvncreinl Rujes, ba not the sdministration, of the American Asbination
Ammmmm&emm&tlhcﬂommmﬂesmnﬂmwﬂnhswmmm
which cvent, this Agreement shafl control.  This srbiirafion provision shall not fimit the
#ight of cither Rarty prior to or diring aay suck dispute to sock, use, and cmploy apciliary,
or preliminary or permanent rights aud/or remedies, judicial or athetwise, for the pusposcs
meinmining the statos quo unti} suck time s the arbitmtion eward-fs rendered of the
digpute 15 otherwise sesolved. Tha arbitration shali be conducted in Cinginngei, Ohio. and
the baws of Ohio shall govern the construction sad intespretation of this Agreement, excem
tw provisions related W condiict of laws, Within ten (10) Business- Days of strvice of a
Demand for Arbitration, the partics may agsee upon a sale mbitrsior, or if a sole aibiiretor
camnot be agreed wpon, o panel of three arbitrators shall be named. Omne arbitrator shall be
seleeted by CRS and ong shall be sckected by Buyer. A knowledgeable, disimerested and
impariia) arbitrator shall be selected by the swo arbitrators so appoimted by the pandzs. If
the avbitrators appoinied by the partics cannot agree upon the thind arbitrator within tep
{10} Business Days, then either Party may apply o any judge in any court of competent
Jurisdiction for appointment of the thisd arbitrator. “There shall be ner discovery during the

[cins:)
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arbitration otfier {fan the exchange of information that is provided tothéarbiimor{s}by

“the Parties. The mbimator(s) thall have 1he anthoriy only 1o award equitable refict and

compensalory damages, and shall 001 have the zuthority to awad pasitive damages or
other no-compensatory demages, The decision of the arbitrator(s) shall be rendored
within sixty (60) Busimess Days afier the due of the selection of the arbitrator(s) or wihin
snch period as the Parties may otherwise sgree.  Each Party shalt b responsivle By the
foes, expemses and costs incurred by the abitraior appointed by cach Pany, and the fees,
expensts and costs of the thind arbitrator (or singic arbitrator) shall be borne cqually by the

- Paties. The decizion of the abitrator(s) shall be fing) and binding med wzy no be

sppealed. Any Party may spply to sny court having jusisdiction 1o enforce the decision of
the arbilrater(s) and to obiain & judgment theyoon,

Notwithstanding the foregoing, the Parlics may cancel or terminste this Agreement in .
accandance with its terms and conditions wilhout being required Wﬁ?"ﬂwtbcpmccducs
set forth in this Asticle.

ARTICLE IX
. MISCELLANEOUS .

N antics. On the Efactive Date and on the date of entering into this
Agroumm mh?ntympmamlmwﬂcmbcrhﬁy&at(a)ﬂwduly
orgmized, validly existing and in goad standing ander the laws of the jurisdiction of its
formation and i qualified 10 conduct jts basiness in each jurisdlcdion; (b) it has aR
regulatory antherizatdons necessary for. it to legally perform its obligations wnder this
Agrecment and any other documentation telating to this Agreement; (o) the exacution,
delivery and perfermance of this Agreement and amy other documentation relating to this
Agreemen! are within its powers, have been duly authorized by all necessary action and do

- oot violate any of the terms and conditions in its govemning documents, any conlracts to

which & is 2 party or any law, sule, regulation, order or similar provision applicable 1o it;
(é)l&&gumlmdmbothcrdomm;mmudmddeﬁmdhmﬂmwﬂh
this Agreement constituies its legatly valid and binding obligation caforceable agalnst it in
accordance with ¥s terms; (e) thers arc no bankropioy proceedings pending or being

- contemplated by it or, to iis knowledge, hrentened apaing it7 (f) there ¥ not peading or, 10

its knowiedge, threatened against R of say of ite affilisles any logal proceedings that could
materially adversely affect s ability to perfonm its vbligation under this Apresment ar any
other document relating to this Agreement; () no Event of Defoult or event swhich, with the
giving of mofice or lapse of time, or both, would constiute an Event of Defoyli with respect
to it has ocewrted and I contisuing and no such event of circwnstance would ocoer 25 a
resulf of s emering into or perforniing ks obligations wnder this Agreement or any other
document rclating to this Agreement or any Transaction; and ¢h) & & acting for its own

- account, hog rande s own independer: decision w0 enter it this Agreemzat and as 1o

whether such Agreomcnt & appropriate or proper for it based upow its own jedgment, & nod

- pelying upon the advice or recommendations of the other Pasty in so doing, and is capable of

tumingthcmﬁtsornﬁundmadings?dmmdsmdwsth:ms.

{TI7Ey
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corditions and risks of this Agreement

9.2 WMAWMMM&WCRSWMGM‘MMWM
such assignment is to any other direct or isdirect subsidiary of Cinergy Corp. and provided
thut such direct or indieeet subsidiary hes an cquivalent or higher credit cating than CRS.
This Agreememt shall be assignoble by GM without' CRS' consent provided such
assignment is to any giher direct of mdireet subsidiary of GM and peovided tiat such direct
or indirect subsidiary bas an equivatent or kigher crodit rling than GM, Any other
assignment by cither Party of this Agreement or any rights or obligation hereunder shall
b:mmm&emmmofmmm whith consent shadl sot be
vmreasonably withhelt

2.3  Notices. All solices, requests, statcanenis or paymsnts shall be made as spesified below.
“Notles required to be i wiking shall be delivered by letter, facsimile or other
documaentary form, Notice by regufar mai shall be deemed w have been roeived theee
{3} Bwiness Days afier 3 has been sent. Hotice by fwsimile or hard delivery shaf] be
deemed 1o have been received by the close of the Business Dayon which it was ranamitied
" of hand delivered (unless transmitied or hand defivered after close of sormal business hours,

* im which case i shall be deemed 10 have been veecived af the close of the pext Busines;
Day). Motice by ovemight or courict shalf be deemed (o have beer received two (2)
Business Days aficr it has been sent, A Paty may change is addresses by providing nolice
of the saawe in accordance with this Section 93

To CRS:

James B. Gainer
139 East Fowsth Street
Cincinpati, OH 45202

Phons -313-287-2633
Fax-513-287-1902

To GM:

Phidip A. Leach

Energy & Unilky Services Group
Worldwide Facilitics Group
PCC-Contral

Madl Code 483.520-168

2000 Centcypoint Parkway
Pontiag, MI 4834)

Phone: (248) 753-1763
Fax:  (24%) 753-6225

tearsny

e
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CGeveral This Aprecinent constitutes the entive agreemend between the Parties relating to
the subject matter contemplated by this Agresment. This Agreement shall be considered
for all pamposcs &5 prepared through the joint offorts of the Partics and shall aot be
construed against onc Puty or the other a3 a result of dhic preparstion, substitution,
submigsion or ether cvent of nepotiatioa, drafting or execution hereof. No amendment ot
medification-w this Agreement shsll be enfoyoeabls ynless sot forth tn writing and
sxecuteid by both Panties. This Agreement shall not impast any rights enforceable by any
third pasty {other then s permitted successor or essipnee bound to this Agreement). No
waiver by a Party of any default by the other Party shall be construed se 2 weiver of any

" other defaul. Any provision declared or readered mnfawhial by any applicable court of law

or regulaiory agency or deemed unlawfol becavse of a statutory change will not otherwise
affect the remaining lawfol obligations that ariss umdcr this Agreement. The hendings
used herein ayc Jor convenience and reference purposes oaly. AR indemaity and audit
mhuo;mmhmmshnwwm&emmmmnmmmncfmmmﬁx
thwoe (3) yemrs

Q!_:Mgm[u. NWPWWHMMW«WMoEMAmmm:
thirg party (other tham the Party’s employess, Affilistes, lenders, counsel, secountants or
advisors who have 2 need to know, such inframation and have agreed 1o keep snch terms
confidestinl) cxcept in order to comply with any spplicable haw, repulstion, or in
comncction with any cowrt or regniatory proceeding applicable to such Party; provided,
hovweever, cach Party skall, Jo the exteal practicable, use resvonsble efforys to prevent or
fimit the disclosore. The Panties shall be entitied to all remedies avaiisbis a2 law or in
squity to enforce, or sock relief In comnection wikh, this confidentiafity obligation.

Counterparts. This Agrecment may be sepemiely execnted in counterparts each of which
when 80 cxgonted shall be demmned to constitute one and the same Agroemen:.

This Agrezmen; supercedvs and replaces In ity eptirty the agreement between CRS and
M dated November B, 2004, Nothing in this Agreament shall affect the twrmas and
conditions agreed to- by Cinorgy and the ludustrial Encrgy UserseOhio purssant to the
agreoment dated May B, 2000 related to the settioment of certain issues in PUCO Case
No. 99-1658-EL-ETP,

) mwhmmmmtou«mwmwywﬂmmﬁ
repfesentatives in multiple counterpans ag of the Effective Dale.

CIMERGY RETAIL SALES, LLC

GENERAL MOTORS, INC.

DEE 000972
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. Exhibit A:
Customer Group: General Motors, Inc.
Quasterly Option Payment Caloulation

Tae CBS opion payment Wil be squivalont to the acies] amount paid to The Cloctaresti G & Elettrie Company
for the Solleorving billing charges wide: Usmutkel bustsd andird seevioe olic approved by the Commission in -
Casc No. §3-93-BL-ATA: N

Repufatosy Tramsition Chige (RTC)

Asdualty Adjusizd Compontet of FOLR Charge [AAC)

Puel and Punckasa Pover (FPP) - includes Emission Afigwance Expense

50% of Systzm Relisbity Tracker (SRT)

Infatireciurc Maistenance Fund {BAF) Coarge in wxoess of 3% of “Rtle g™ -

¢ & & 6 = B

Bleowic Chedoe insufficient Retuns Motive Fec cherged ko crstomers, whi have givea nofice of theii setura to
OGLE candad rarifl service o o befeae 12/3002004 and ave actively aking GOAE sovice no laier has
O3 NZE05. .

CONPIDENTIAL
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_ EXHIBIT B:
- Customer Group: Geneval Motors, Ine,

CRS Generaﬁol Rates for former Rate DS Standard Service Customers

Net Monthly BRI .
Comapited in atrondsnce with the fallowing charges. (Kitowatt of demand #s
abbrevinted a9 %W and kilywai-hawrs sse sbbrevistod as KWh):

Flrst 1,600 klawaits .. $L65M per W
Addiitons! kil meaits $6.0574 per kW

)
Bting Derxand times 300 o vassersecrermarssssenres SUDII5T6 per kWh
AGTMIORLS NEOWRI-RORS +erovnes saimsermrenramersre SOBT6266 per KWh

Transmisston Charges
Customer will pay u transisslon charge equlvalent to the sam af all
applicable transiission chmrpes that they wonklpay t6 COXEns 2
siondard toriff eustomer.  Transmkssion chavges (o be paid inchude, but are
wot liwited to the fallowing PULD approved charpes:

{1} Network Traumofssion Services

Rae Siphitizaion Charge
Claergy Relall Sales wit relmborse Wee eusiomer for sy Rate
Sisbitzation Chaspge (REC) actually pald ¥y the customer.

c ONF{DEWP‘L

JCImse:}
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Exhibit C:

- Customer Group: General Motors, Inc.
Customer Account List

This agresscnl pemains 1 the fsiowing Gencral Moxes, Iac. scoounts:

CONFIDENTIAL
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BY ANP BETWEEN TR&.D E SECRET
. CINERGY HETAIL SALES, L1LC

AND
EwISE HOSPITAL of

Sspr— This Dption Apreement (the "Aprecment”) is enlezed into a5 ofﬂﬁs.z,ﬁgday M_-Ey
2604 {the "Elfective Date"} by and between Cinergy Retail Sales, LLC {"CRS™} 2z Delaware
limited linbility compeny, and Jewish Hospital ("Countepaity™}, a

coiporalion (zach ,
Individually 8 "Party” or collectively the "Pasties").

RECITALS

WHEREAS, Jewish Hopital is o member of the Ohio Hospitals Assotiation and is
locaied within the retail delivery service tenilory of The Cincimnati Gas & Elechic
Compaay ("CGLE"}.

WHEREAS, CRS has been certified by the Public Utllities Coramission of Ohio 2s a
- Cerlified Ratai? Electric Supplier (“CRES™) and hes the suthority 1o engage in the sale af
electrical power gt retail;

WHEREAS, CRS and Counterparty désire 10 establish tcoss and condition for this option.

NOW, THEREFORE, for and in consideration of the muwtual covenants contained hrein,
ihe Parties agree as _E)l{ows:

ARTICLEI
DEFINITIONS

The fallowing defimitions and any 1erms defined in this Agreement shall apply
hereunder. ;

"Affibiale" means, with respect to eny pevson, any other person (other than an individual) that,
directly or indireculy, through one or more intermediaries, contrels, or is controlled by, or is under
common contted with, such person, For.this ptupose, "controf” mueans the direct or Indicect
owaership of ten {10) percent of more. '

“Businesy Day™ means a day on which Federal Regerve member banks in Ohio are ogen for
business, and a Business Day shell open a1 8:00 am. and tlose at 5:00 p.m. castem prevailing
time, tnless otherwise agreed to by the Parties in writing.

“Counterparty"s Mazimum Demand” means Counkerparty’s combined nraxinum demand for 2l
Cinergy coxporat; -R.e';:d-s—_
016264
(o LT
. Document Code i 20,4
DEE 001115
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“Capacity” has the meaping set forth in say Tramsmission Provider's tariff or MISO's
“transmission lariff, s amended from time to time, or as defined in any transmission teriff of a
successor to MISO.

~Coatract Price” means the price in JUS as st forth in Exhibit B to be paid by Counterparty 1o
CRS for the purchase of the Energy under this Agreement,

*Defauiting Party” shall have the meaning specifizd in Section 6.1,

Eu,q;:gx" means electric energy of the character commonly knbwn as thres-phasc, sixty hertz
elecwic engrgy that is delivored at the nominal voltage of the Dofivery Point, expressed in
megawalt hours (MWh).

“*Bvent of Diafauit™ shall bave the memning specified in Section 6.1,
"FERLC" mesns the Federal Energy Regulatory Commission or 2ny swccessor agency tlmreio.‘

"Fimy” means, with respect fo a Transachon. thet the only excuse for the failure to defiver Energy
by CRS or the faitore: tomcweﬁnm-gyhymeCoumapany is Foroe Majeurs or the other Party's
fakfure to perform,

“Full Requirernents Boergy™ means, except as provided hercin, that Counterparty shall purchase 3
all of its retzil Energy requirements for iy facility from CRS and that Cmmterpany shall not resel]

any ofthe Sinetgy provided hersunder to any thml party.

lm_;g_l_-R_a& means, for any date the Iosser of (1) two (2) peresm! over the per srumm rate of

interest equal to the prirac lending rate ("Prime Rate™} as snay be published from time to lime in

the Federal Reserve Statistical Release H, 15; or {b) the maximum lawfi interest rate,

"MW" means mcgawm
"Term" shafl ha've the meaning spemﬁed in Arlicle 4.1.

“YTrapsmissiop Providers” mesns the entity or entities h'nnsm:mng or iransporting the Energy
on behelf of CRS o7 Counterparty to the D-:lwc:xy Point.

ARTICLE I}
QPTION

2.1 Counterparty currently receives its clectic service from The Cincinnali Gas & Electric
Company ("CG&E™) pursuant to the applicable taniffs rates or will provide notice that it

| CONFIDENM 2
205
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will take clectric savice from CG&E in accordance wilh applicshle CG&E wnff
requirements. Counterpanty hereby grants to CRS the exclusive oplion, upon thirty (30)
days notice, to serve all of Counturparty’s accounts and “load set jorth in Exhibit C,
jnchuding any increases in aceordapce with Section 3.1, as of December 31, 2004

. {“Qption").

CRS shal have the right 1o exarcise thic Opfion at any time during the Term of this
Agreament.

In ax&angc Jor ComlWy granting CRS this option, TRS agrees o pay Countcrparty
cach calendar year quarter of the Ternt, mti! exercise of the Dption, the amount set forth
on Exhitiit A {(*Option Payment™).

Becsuse this is #n exclusive Option, in fhe oven! Counterparty leaves il cumrent eleciric
service and receives eleciric service fron sny thind party that is oot CRS or 2n Afliliate of
CRS, then CRS shal}l cease afl Option Payments and this Agreement shall terminate and al)
obligations of the Parlies hareunder shall ierminate.

If CRS-exevcises its Option, the Parties shall enter indo a power sale agreement, iocluding
the tems sei forth in Asticle JEL

 _ARTICLEQI
CRES POWER CONTRACT TERMS

in the event CRS exercises its oplion, the power sale agreemeal beiween CRS and
Counterparty shall include the following torms:

2. Enerey Quantity and Type. CRS shall provide Counterparty with Fam, Fult
Requiremems Energy and Capacity up 10 3 MWs preater than Counterpany’s
Mazimem Dernand for all of its accounts as of January §, 2005 (“Quantity”}.
¥ during the Term of this Agreement, Countarparty Was additiona) Joad or
accounts greaker than IMW, then such new load or accoun! Is not included
within the terms of this Agrocatend and CRS shall bave no obligation o provide

Energy snd Capacily to Cownterparty abeve the Quantity set forth hercin.

b. Trensmisston Service apd Charges. Transemission service will be provided in
accordance with the open access tausmission ol of the Midwest
Independent Transmission System Operator, Inc. Charges will be asseased
consistent with the otherwise applicable CO&E cetal] tasifT rates and riders as
ihey may be amended, from time (o fime, or any successor feriff,

c. Conlrach Price. The Contract Price is set forth in Exhibils A and B.

d. Chepge 1o Prices. As 2 retail sale, the power sale sgreomeny is not subjed lo

CONFIDENTIAL ;

206

DEE 001117



Case 1:08-cv-00MP-EAS-MRA  Document 57-2 Filec.J18;’2008 Page 51 of 185 .

g §3%/
CONFIDENTIAL PROPRIETARY
TRADE SECRET

the jurisdiction of the FBRC, nor shall cither Party seek fo have the FERC .
asvert jurisdiction over the Agreement. However, lo the extent that either the ‘“)
FERC o the Public Utilities Commission of-Ohio asscrls jurisdiction over the

the Parties ngres (hay the Comiract Price specified above is just and
reasonsble 2ad consistent with the public iotores. Neither CRS noc
Counlerparty shall sesk $o modify the Contract Price lhrough the augpices of

any regulatory body.

c. Tom. mmn{mcmwsutwushallbeﬂwughbmn
2008, -

ARTICLE IV
TERM OF AGREEMENT
41  Agcement Tom and Effeciive Date. This Apgreement shzlf becomc effective upon

cx:wuouby the Parties, This Agreement shall extend from January |, 2005 through and
iiciuding December 31, 2008, unless (cnninated cerfier in accordance with the teems of

this Agreement (“Term™).
42  Ales Termination, The applicable provisions of this Agreement shall conlinae in effect

afier tenmination theseol to the exient necessary jo provide for final b:llmg. billing
adjnstments and paymsats.

ARTICLE V
BILLING
5.1 Peyment. CRE shall submit the Optics Paymont 1o Cownterpmty within thirty (30} days
efier the ond of each celendar year quarier, The payment shall be submitied 10 the
following eccount of eddress:
{insext 2ccount information]
ARTICLE VI :
DEFAULTS AND REMEDIES

6.1  Evems of Default. An "Event of Default™ shall mean, with respect 10 a Party
("Defauiting Farty™), the oceiwrence of any of the following:-

6.1.3 any vepresentation of warranty made by ihe Defaulting Party herein shall at any
time prove to be false o mistcadiag in any respect material o this Agreemens;

CONFIDENTIAL
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6.1.2 the [ailure of the Defavlling Pany to perform any covenans sel forth jo this
Agrocment (sxcept to the extent constituting & separats Event of Default,) and
such failare is nol cured within fifizen (15) Posiness Days afler writien notice
via certified mail thereof to the Defzulting Party;

613 the Defauﬂing Party comsolideies or smalgenrates with, merges with or into, or
. tensfers all or substentially all of its assets to, another entity and, al the time of such

" consolidation, amalgamation, merger or transfer, the resuliing, surviving or
transferec entity fails to assume all of the obligations of such Party under this

, Agreement;

6.1.4 the filure lo make when duc, any paynnt roquired pursnant to this Agreemen! if
such failure is not remedied within fificen {15) Business Days aRer written noties
via certified mail] of such failure is given by the other Paty; or ™

“6.1.5  the Delauliing Pany (i) files » pelition pr otherwise commcnees of acquiesces ina
.proceeding under any bankmnpicy, :mlvmcy_ reprganization or similar Jaw, or has
_ amy such petition filed or. commenced egainst it snd such petition is dol withdrawn
ar dismissed within thirty {30) days after such filing, {if) inekes sn assigmment or
any general asrangemznl for the beneit of creditors, (i) otherwise becormes
ba:ﬂ:mpt or insolvent (however evidenced), (fv) hes a Tigaidator, adminiswator,
receiver, trasies, copservator or similer offiviat appointed with respest 10 it or any
“subsiantial poition of its property or wssets, or {v) is anable to pay its dohts as they
fa}l dme.

62 Remedics upon an Bvent of Defanlt. Upon the ocourcence (and coptinuation beyond the

. applicable care perjod} of an Bvent of Defanll with respect 1o & Defanlting Party, the Non-

Defaulting Party shall have the nght 1o terminate this Agreement and exercise all rights and
remedics available to it in law or in equity,

61  QOther Teomination Events. Tormination may coour wpon thisty 30 duys wiitien notice by
either Patty upon issuance of an order by s comt or regulaory body of competem
jurisdiclion thet substantially prevents either party From performing obligations porsiant to
this ngreement. In the svent thet terminsting event of this Xind ocours, the Paties e io
negoliate in goodfmhwrcmmbothhnmmauccmummmmlvemmmm
created byﬂus agreament, |

ARTICLE YI
LIMITATIONS; DUTY TO MITIGATE

7.1 Litmigtion of Remedies, Lishility and Damapes. THE PARTIES CONFIRM THAT THE
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREQF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAWOR IN :

EQUITY ARE.WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED- HEREIN, THE OBLIGORS LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN BQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, RNCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN MMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT RBGARD TO THE CAUSE DR CAUSES RELATED THERETO,
MWNCLUDING THE NEGUIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR FASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE.DAMAGES ARE
DFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVEMNIENT AND THE LIQUIDATED DAMAGES

. CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Daty so Mitigate. Gach Parly agroes that # has a duty 1o mitigate danages and covenants

. that it will use commercially reasonable effonis w minimize any damages it may incor as

a result of the other Party's perfonmance or non-performance of this Agresment,

ARTICLE vIII
GOVERNING LAW - DISPUTE RESOLUTION

Goverpine Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED N ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO,

Dispuic Resoluticn. Any clsim, comtroversy or dispate arising out of ar relating to this
Agreement, or the breach thereof, sheli be resolved fully apd finally by binding arbitration
under the Commencial Rules, bt not the administration, of the Amcrican Arbitration
Association, exccpt 10 the extert that the Commercial Rules conflict with this provision, in
whick evenr, this Agreement shall control. This arbitraiion: provision shall sot fimit the
-eight of tither Party grior 10 o during any such dispute te seek, use, and employ mcillary,
or prefliminaty or penmanent sights and/or remedics, judicial or otherwise, for the parposes
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maintaining the status quo undil such time as the arbitration award is rendered of the
dispule is otherwise resolved, The arbitration shall be conducted in Cincinnaii, Ohio and
{he laws of Ohig shatl govem the construction end ittepretation of thic Agresment, except
to provisions related to conflict of laws, Within len: (10) Business Days of service of &
Demand oy Arbitrstion, the parties may sgree upon a sole arhitrator, or if & sole arbitrator
canpot be agreed upon, a panel of three arbitraiors shall be named. Ouoe arbitrator shall be
selected by CRS and one shalk be sclected by Buyer. A browledgeable, disinterested and
impartia) acbitrator shal! be selected by the two arbitrators 50 appoinied by the parties, If
the arbitrators appointed by the parties cannot agres upoh the third arbimator within ten
{10) Businass Days, then either Pasty may 2pply to any judge in any court of competeat
Jurisdiction: for appoiatment of the Giird abitrator, Thers shall be we discovery dming the
arbityation other than e exchange of imformation: that is provided 1o the arbitrator(s) by
the Paties, The arbitrator(s) shall bave the authority enly to award equitable relief amd
compensatory demages, and sball wot heve the authority to award punitive damiages or
other mon-compensalory damages. The decision of the arbitmbor{s) shall be repdered
within sixty {60) Business Days afier the date of the selection of the athitsator{s) of within

" such peried 45 the Parfios may ofherwise agree. Each Party shall be responsible for the
fees, expenses and costs incwrred by the arbitrator appointed by cach Party, and the fees,
expensss and costs of the third arbitrator (or gingle arbitrator) slall be bome cqually by the

. Parties. The decision of the arbitrator(s) shall be final and binding and may not be
appealed. Any Party may apply to any comt having jmtmnwwm tie decision of
-the arbitrator(£) and to obtain 2 judgment thereon.

Notwithstanding the foregoing, the Perties may-cance] of termivate this Agreement in
accordance with its terms and conditions mlhoul being requived to follow the procedures

g2t forth in this Article.
ARTICLE IX
MISCELLANEOUS
9.1  Representations and Warrantics. On the Effective Date and on the date of enterdng into this

Agreement, each Party represents ond wamants to the other Party that: (3) # s duly
organized, validly existing and in good standing onder the laws of Lhe jerisdiction of its
formation and is qulified ko condect its business in cach jurisdiction; b) it has af}
regulatory suthosizalions necessary for i W Tegally pesforin its obligations wnder this
‘Agreement and any other documentation relating 1o (his Agresment; {2} the execation,
Gelivery and performance of this Agreement amd any other documentafion. refating to this
Agreemant are within ils powers, have been duly authorized by alf necessary sction and do
nol violate any of the tems and conditiens in its governing docutnents, any contracts o
which it i3 a party or any law, rule, regwistion, order or similar provisior applicable o it;
{d} there are no bankrupicy proceadings pending or being contermplaied by it of, to its
knowledpe, threatened agamst it; (¢) there is not pending or, to {5 knowledge, threstened
against it or any of its affiliates any fogal proceedings that conld matedelly adversely affect
its ability to perform jts obligation wnder this Agreement or zny other document relating to
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this Agreement; {{} no Evest of Defanlt or evemt which, with the giving of nolice or lapse
of time, or both, would constitute an Event of Defautt with respeet to it has ocomred and is
continuing and no such event of circumstance would ocoor as & result of its enttering into or
performing its obligations under this Agreement or any other document relating to this
Agreement or iny Transaction; and-(g) it is actipg for its own sccounl, hes reade fts own
independent decision to emler into this Agvesment and s to whether such Agreement is
appropriate or prroper for if based upon its own jmdgment, is ol welying upon the advice or
recommendations of the cther Pany in so doing, and Is capable of asszssing the marits of
amd understanding and understands and accepts, the lewmis, conditions and risks of this
Agreement.

Assignment, This Agreement shall be sssignable by CRS without the Counterparty’s
consent provided such assignment is \o any other direct or mdirect subsidiary of Cinergy
Corp, provided that such direct or ndirect subsidiary has an equivadent or higher tredit
rating than CRS. Any other assignment by cither Party of this Agreement or any rights or
abligation hereunder shall be made only with the written consent of the other Panty, which
consent shall not be unreasonably withheld,

- Notices. Al notices, bqucﬂs, siatemnenis-or payments shall be made as specified below.

Notices required to be in wiiting shall be doliversd by lettes, facsimile or otber
form’ provided there is some form of confirmation that te receiving pasty

. dosumaentary
actually received the molice. Motice by regular mail shali be deemed to have been

rectived thres (3) Business Days afler.it has been -sent. Notice by facgimile or hend

delivery shall be deemed vo have been received by the chose of the Business Day on which

it was transmitted or hand delivered (unless transmitisd or hand delivéred after elose of

noymat buskiess hours, in which case it shall be deemed 10 have been received at the close of

the next Business Day).” Notite by ovemight or consicr shali be deemed 1o have been
stecived two (2) Busipess Days afier it bas been sent. A Paty may change its addresses

by providing potice of the same in accordance with this Section 9.3.

To CRS:

James B. Gainer
139 Bast Fourth Street
Cincinnati, OH 452(12

Phone - 513-287-2533
Fax__513-287-1902

To Coaunterparty:

ﬂ-!'l’tv'nﬂ"."- :

Bill Studs Saw Cordray

Phone - 513-686-5815

&iz-68L-5130

A ————— "
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Cenerat. This Agreemenl voustitules the entire agreemcnt betwesn the Pastics relating 1o
the subjecd maticr contemplaied by this Agreement. This Agreement shall be considered
for ail pwposes as prepared through the joiod offerts of the Parties and shall not be
construed against one Pmty or the other s 2 sesull of the preparstion, substitution,
submission or other event of negotiation, drafling or execution bereof. No amendment or
modification to this Agresiuent shall be enforcecble unless sed forth in writing and
exccuted by both Parties. This Agreement sha!l not impart eny rights enforceshie by any
thirtd pany {other than a permiited suceessar or assignee bound to this Agreement). No
wziver by a Party of any default by fhe other Party shall be comstrued as 2 waiver of any
otfier defaill, Any pravision declared or rendered unlawful by any apphicable court of faw
oi regulatory agency or deemed unlawful becanse of o stotvlory change will not otherwise
affect the remaining lawful obligations thal arist under this Agreement. The headings
used herein are for convenience and refaence purposes oaly. -All indemnity and audit
rights contamed kevein shall survive the terninztion or sxpization of this Agreememt for
three (3) years.

Confidentiality. Neither Pasty shall disclose the teyms or conditions of this Agrecment o #
third party {other thap the Party's employees, Affiliatos, lenders, counsel, accountants or
advisors who have a need 1o know Such information and have agreed 1o keep such terms
confidential} except in oxder w0 comply with sny applicable law, regulation, of in
coanection with any caurt or regulatory proceediug applicable o such Party; provided,
however, cach Party shall, to ths extent praclicable, use reasonable effonts to prevent or
limit the disclosure. The Partics shall be entitled lo alj remedies available at Iaw or in
equily to enforce, or seck refiel in connection with, this confideatiality obligation.

Counterpars. This Agreement may be sepanately executed in countesparts each of which
when 50 sxecnied shali be deemned io constitaie one and the same Agreement.

This Agreement supersedes and replaces in s entirety the agreement between CRS and
Counlerparty dated October 28, 2004 and as well as any other selfioment agresments
beiween Counterparty and Cinergy Comp. o5 any other Cinegy entity related to PUCO
Case No. 99-1658-EL-ETP. By signing this Agreement, Oounlergarty, CRS and Cinsrgy
Corp. {on behatl of ali Cinergy entities) sgree to ihis provision,
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The Pacties have caused this Agreement to be excculed by iheir duly auiherized }
represemtatives in multipts counterparts es of the Bffective Date.
CINERGY RETAIL SALES, LLC COUNTERPARTY
ol AT
Tatle: _Hanaget
Daz /- 085 -0§
As (0 elause 9.7;
"CINERGY CORD. Z[ .
B}'M
Title: lﬁ/ﬁ £ GMU. CN/&}R
Dries oo g, &, oS
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Exhibit A:
Customer Group: Jewish Hospital
Quarterly Option Payment Calculation

The CRS option payment will be cquivalem to fhe achsl amount paid 1o The Cintinnani Gas & Eleetric Company
for the following billing charges under #is warkct-baced standatd service offer spproved by the Cornmission in
Case No_ 03-93-EL-ATA:

Ome (1) Mil por KWh of genersion

Asnmnally Adjusted Component of POLR Charpe {AAC)

Fucf 200 Porchase Pawex (FPF) ~excluding Ballscion Aflowance: Expeasc

Infregbuctue Maintcoance Fund {IMF) Charge in excéss of 45 ol Stk 2” '
Etectric Cholos Insufficizot Rekun Notice Foo charged b cuosiomers, wha lave gives gotioe of their scorm
CG&P standasd wrifF service ox or belore Y203072004 and are actively taking CGRE service po Jater ihan
QI5172005,

A customes ot paying the markes-bastd standard sarvice offer sppsoved by the Comenission in Case No, 03-33-
EL-ATA 1o The Clncinnali (25 & Electric Compamy, who avoids the System Relibility Tracker (SRT), witt
kave their oplina payments adjusted for the vafue of the SRT that CO&F would kave received bad the cussamer
been 1 standand 1arsf¥ customer beginniog January 1, 2005, The adjusmers will be caloalated by whing'ibe toral
valor of the SRT ¥t OGEE wonld have received in 2005 and dedurting it equally from she first four option
paymenis o be received by the customer.

Customer Group: Jewish Hospital
(RTP Agreement)
Quarterly Option Payment Calcuiation

The CRS opdan paymes will be equivalenl 16 the fallowing calculation:

Actwal Amaut paid to The Cinciacati s & Eicuic Compaoy wnder its market-based standard service offer
approved by ihe Commission in Case No. 03-93-EL-ATA und the (e 3nd conditions undzr af theit RTP Service

Agreesmenes Tos Supply of Eleciric Encagy dated October 25, 2000 and the spplicoble CGRE 1asiff rares ther in
wifect,

Lesy che siem ofﬁmm

The ealtufated rane muder the RTF Service Agreemesn berwean Jewish Hospite} and The Cincinnati Gas &
EBlectiic Campray dated Novemiber 13, 1996 and the applicable OGAE 1anilf raws then i effecs.

Phu

Razic Subilization Charge (RIC) paid 1o CORE
Plus

Amwlly Adjusted Component of FOLR Clarge (AAC) paid 1o CO&E
P

Fact and Pacinase Fower {FPP) paid te CO&E - sxcleding Emivsion Allowance Expense
Plus
Infrastruchare Mainicoance Fund (IMF} Chage paid to CG&B in excess of 4% of iz g~

]

it
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Custemer Group: Jewish Hospital

CRS Generation and Transmission Ratw for former Rate DP Standard Serviee
Customers .

Hex Monthiy B8]

Computed in scoordance with the fallowing charges, (Kilowaitof demond i B
abbreviated a5 W and kiiewalt-saurs are abbrevinted as LWh):

Generation Charges
{a) Demand Charge
Firge 1000 kilowats ST4SM per kW
Additionnd divwalts S6H5M per LW

{b} Energy Charge

““u Dmmd Hmes JOP cacerevrasorvinromennes ron M”S‘Kpﬂ' kWl
Additional ZoaveIt-ROBIE veriairersrrsarsnmsessacrses SOIGZEE per KWh

Emission Allowsnce Charges

Cusiomer will pay montbly 1 smewnt tguiveicnl to the crission
allwnuuﬂm component of the PUCD approved COGE fvel chouse

'rransrmsleMrgts
Cuostomer will pay s trassnssion tharguquhﬂm to the stin of ati

applicable transmission cherges (hat they would pay to CGRE asa
standurd 1alff custamer.

Rate Slabifizotion Cliarge

Ciorrgy Retall Sules will relmburse the customes fur any Rote
Suakdizatinn Charge {(RSCY actualy paid bry #he custemer,

CONF mENTIAL n
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EXHIBIT B:
Customer Groep: Jewish Hospital ©
CRS Generation Rates for Former Rate DS Staudard Service Cusiomers

B L)

- Net Monthly Bilz
Compoieg o necordsnet with the lollawing thlrgu. {KBewatt of deynend is
abbreviated 35 KW and kifowati-hours are sbbreviated as kKWh):

Generation Charges
£b) Demapd Charge )
First 1,000 Kilowatts $74574 per kKW
Additionst Klowatis $6.0534 per kW
{b) Energy Charpe '
Rilling Drerpand Lmes 300 .ovveecsmrerrrs serveeeeer SB018526 pov KWh
Additonsl kilowol-BowsS e varornitsarimrans w 50015266 per kKWh
Emissian Allowance Charges

Castomar will pay monthly an amonad equivaleni (o the emission
allowaace expanse compenest of e PUCO spproved CG&E fuel clause,

Transwission Churpes
Cosiotmer will pay s trassmission charge equivaleat o (he sum of alI
applicable fransmission charges that they would pay 1o CG&E asa
stamard taeifT cnstonsts.

Raje Strbitization Charge

Cinepgy Retuil Seles will yelenbusse tbe custamer for any Rate
Sisbhizetion Charge (RSC) oetnaily p2id by the castamer.
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Customer Grenp: Jewish Hospital

CRS Generation Rates for Former Rate DP Real Time Pricing Customers
{Consistent with RTP Rider in effect prior to ibe Transition Cast)

Met Monthiy BAL
Cemputed in accordance with the following charges. (Kilowatt of demand is
shhraviaied x5 KW and Kilowalt-howts ars sbbrevinted as KWhi

Real Time Priciog Pragram Chatgt e rmsnsnen.s SI50.08

Cenevstion Charges
{c} Demand Cherpe -
First 1,490 kilowaits SH.T950 per KW
Addisivnal kilowstts ﬂ.ﬂ_soperkw
() Energy Charge

Hilting Berrand fimes 3 v vnrieniesrinserns 3001505 per KWh
AR KHWALBOWNE cmerrvwver o ewrarmmess SO0 per KWh

Rez) Tim Priciag IRcrementa) Cosl rereeracsivrrisessnvomes Cillculated Monthly

Boirersal Service Fand Charge . $0.000244 per KW
Energy Futl Componext Cherge S0.812758 per kWh
Emission Aliowance Charges

Customer wilf pay menthly on amount equivaient {0 the emission
allowanpe #spanse vompanest of the FUCO approved DG EE fod elanse,

Transoission Charpes

Castomer will pay » rannmission eharge eguivatent 1# the sum of 2
applicable iranswissive charges thet Lhey would pay to CG&E s s
stzmiord txriff cestomer.

Rate Slabitizathon Charge
Cinergy Retall Sales will rélmboree (e cugfomet for any Rate
Stavifizatien Choarge (R5C) sciumlly paid by ibe cosiomir,
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Customer Group: Jewish Hospital
Customer Account List

This sgressment pentsing to the following Jewish Hofpiulmcount:
Customer Group: Jewish Hospital
Customer Account List (RTP Account)

This sgreemect pertins b the following Sewish Hospital accounts: -
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OFTION AGREEMENT
'BY AND BETWEEN
CINERGY RETAIL SALES, LLC
AND
AK STEEL ééR PORATION

This Opticn Agreement {the "Agreesment"} is eoered into 2s of this 2nd day of February, 2005
(the "Effective Dae”) by and betwes Cinergy Retai) Sales, LLC ("CRS") a Delaware limited
iiability company, and AK Sieel Corporation {("AK Sieci”), e Delawsre corporation {esch

individually 2 "Party” or collestively the “Parties”).

RECITALS
WHEREAS, AK Steed operates steel maaufacturing fecilities in Middlclown, Ohio- and #
purchases eleciric power service from The Cincinnesi Gas & Elesine Company (CO&E) on

meiered accounts fisted on Exhibit C.

WHEREAS, CRS has been curtified by the Public Utilities Commission of Ohio as a Centified
Retai] Blectric Supplier (“CRES™) and hes the enthority 10 engage i the sake of slectrical power al
retails

WHEREAS, CRS and AK Sieel desire 1o estoblish terms and conditions for this option.

NO}V. THEREFORE, for and in considerstion -af the muteal covenants contained herein, the
Parhies agree as foliows:

ARTICLE}
BEFTN!’HDNS

The following definitions and any 1erms defined in this Agrecroent shall apply
hersunder.

"Affiliate” means, wilh respect to any person, any other person (other than an individual) that,
direcily or indirectly, through one or more intemmediaries, controls, ar is controlled by, or is wader
common canu‘ol wilh, such person. Fer (his purpose, "control™ means the d:reci’ or indisect

-

Cinergy Corporate Recordsa

) ' mmﬁﬁmmm
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cwnership of len (10} percent or mose. ‘_} .
“Base Contract Price” ravans the price in FUS as set forth in Exhibit B to be paid by AK Siedl 10

CRS for the purchase of Gensration and Transmission servics under this Agreement.

"Busipess Day" means a day on which Federal Reserve member banks in Ohio are open for
business; and 2 Business Day shall open al 8:00 aun. and close at 5:00 p.g. eagtern prevailing
time, unéss otherwise agreed to by the Parties in woting.

“Maximom Demend” means AK Steel's combined maxinnun annval demands for all of AK
Steel’s sccounts Jisted on Exhibit € with Csmmah Gas & Eleorric {("CG&E") for the twelve
onths ending Decernber 31, 2004, )

“Copacity” has the wicaning set forth in any Traosmission Provider's tariff or MISO's
ransmission tasifl, as amended from time to time, or as defined in any “transmission taniff of 2
suceessor 1o MISG

“Dofaylting Party™ shel} have the meaning specified in Section 6.1, '

"Enerpy” means electric emorgy of the charaster commonty known s thres-phase, sixty hertz
elestric enegy that is dehivered at the nominal voltage of the Delivery Point, ‘expressed in
megawatt hours {MWh),
“Event.of Defunls™ shall have the imeaning specified in Section 6.1, : }
*FER(C" means the Federal Enetgy Regulatory Commission or any sucoessor agency therelo.

"Firm” means that the only excuse for the failuce to deliver Energy by CRS or the failure to reoive
Faorgy by AK Sigel is Force Ma_wurc of the other Party's fatlure to perform.

“Fu]l Requirem " means, txceps as provided herein, that AX Siotl shall porchase all of
its metail Energy vequirements for #ts fecility From CRS and that AX Stee} shall not resell any of
the Encrgy provided hercumder to any third pesty.

“Inierexi Rate" means, for sy date the Jesser of (2) two (2) percent over the per annum rate of

interest equal to the prime Jending rate (*Prme Raie”) as may be published from time to time in
the Federal Reserve Statistical Release H. 15; or (b} the maximvuern fawful interest rate.

MW" means megawatt.
"Term™ shall have the meaning specified in Articie 4.3

"Tansmission Providers™ means the enlity or entities transmitting or tansporting Uw: Ensrgy
on behalf of CRS or AK Steei w the Dejivery Point

CONFIDENTIAL
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ARTICLER
OFTION

21 AK Stest currently purchases its generation eectric service {rom The Cincinnati Gas &
Eleetric Company {“CGEE™} purstant io the applicable taviffs or will provide nolice by
December 30, 2004 that it will purchese genccation clectric service fiom CG&E sterting
no later than December 31, 2005 in accardance with applicable COG&E 1aiiff requirements.
A Stesl hereby praats 1o CRS the exclusive option, upon thirty (39) days notice, o
provide generation ehectric service for all of AK Sieet's accounts and toad set forth in

. Exhibii C, inghuding any increases in aceordance with Section 3.1, as of December 31,
2004 ("Option™). In the event that an Electric Choice Insufficieat Return Notice Fee is
incurred by AK Steet duc 1o switching back to CGAE standard tarrffed service prior to
Jasumey 31, 2005, an amount equivaleat o said fee will be prid 10 AK Sieed by CRS.

22 CRS shall have e rght 1o exerc:sc this Option at any fime duding the Term of this
Apreement,

23 I exdaangc for AK Stee] granting CRS this option, CRS apress to pay AK Stec! each
calendar yoar quarier of the Tesmu, unti} exercisc of the Option, the amount sci_foith on
Exbibit A (“Option Payment™). The Pasties agree that if AK Sieel defaulls or is
delinquent, afier any app[icable cure penod, in any of iis paymemts tw any Cinergy
eifilised company for any service provided 1o AX Sterd, then CRS has the right 1o oflser
the Option Payment -due herevader with any amounts that are owed by AK Steel to the
Cinergy sffiliated company. -

24  Because this is an exchusive Option, in the event AK Steel leaves its current slectne
service and receives eleglric service from sy thind party that is not CRS or an-Affikate of
CRS, then CRS shall ccase ail Option Paymedts end this Agreement shall terminate and al)
obligations of {he Partres hereunder shall ierminate,

25 If CRS exereases its Option, the Parties shall enter inmo & power sale agreement, mc}uding
the terms set forth in Article [[L.

ARTICLE Hi _
CRS PDWER CONTRACT TERMS

3.3 Inthe event CRS exescises its option, a power sale agreement berween CRS and AK Steed
will be negotialed. The power sale agreement shall include generally accepted ternms and
conditions refating to the sale of competitive retail electric generalion service, including,

among athers, the following terms:
3
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a. Enerpy Ousgtity and Type. CRS shal! provide AK Steel with Finm, Full
Reqpirements Energy and Capacity wp to 3. MWs preater than AK Sieed's ’3

Maximem Demeand (“Quenlity’”). I during the Term of this Agreement, AK
Siecl has additionat Joad ar 2ccoumts greater than IMW, ther such new Joad or

accounl is not included within the terms of this Agreement end CRS shalt have
no obhgamm to provide Enesgy and Capstity to AK Steel sbove the Guantity

smtssi and Charges. Transmission service will be provided in
accordmcc wzlh lhe open access transnitsion tanff of the Midwest
Independent Transmission System Operator, Inc. or CG&E (or an affiliate on -
its behaltf), whichever is applicable, as filed with the FERC and as it may be s
emended, from time o time, or any successor tariff., . .

c. Base Contrast Price. The Bese Coniract Price is set forth in Exhibit B.

4. Change 1o Prices. As @ retail sale, the pewcer sale areement is no! sudbject to
the jurisdiction of the FERC; nor shail cither Party seek 10 have the FERC
sgsert jurisdiction over the Apreement. However, to the extent that either the
FERLC or the Public Utilities Comanission of Ohio 2ssents jurisdiction over the
Agreement, the Pasties agree thet the Contract Price specified above is just and
reasonabie and consisten! with the poblic interest. Neither TRS por AX Stec]
shall seek o modify the Base Contract Price through the suspices of any

regulatory body,

¢. Term. The tenm of the power sale agreement shall be tﬁrough December 31,
2008,

£ Credit. The power sale agreement will have terms and conditions s similar as
possible to CO&E's existing unbundled larifls. CRS will not reguire surety
bonds, deposits or other corporale gusraniess.

g Adijested Base Contrag: Price. If CRS exercises this option, then the combined
net generation cost paid 1o CRS and CG&E will be an amount equivalent to

Big G, plus FPP {excluding emission allowances) plus IMF up 10 4% of little g
In addition, there will be transmission charges to be paid o CRS as set forth in
Exhibit B,

ARTICLE LV
TERM OF AGREEMENT

4.1  Apreement Tenm and Effective Date. This Agreement shall become effective upon

execution by the Parties. This Apreement shall extend from Jamgary |, 2005 through and

004
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incloding December 31, 2008, unfess terminated eardier in accondance w:th the terms of
this Agresment ("Teml")

4.2 _&W. This Apgrecroent tormiinates if the Commission in the ongoing
CO&E Fuel cost recovery cases, Huils lo approve ss part of the capped Provider of Last
Resort Charge, a fuel cot recovery mechanism such that fuel coste equal the avesnpe
embedded (uel posts for «ll consumers in CG&E's service verritory served by any Cinergy
company. This Agresment shall also tenminate iT a court or adminisirative agency of
compeient jurisdicion issues an ooder depriving tbe Parties of the benefits of this
Apresment o wherwise voiding this Agresment. Befors termination of this Agreement,
the Parfies agree 1o wse best effonis to Rifil] the intem of this Agreemcnt by nepgotiating
amendments 10 this Agreementthat put the Partios in substantially the same overall
cconomic pogilions as creaied under the PUCQ's Order dated November 23, 2004 in Case
. Ne. 03-93-EL-ATA and this Agreement.

43 After Tenminalion. The apphicsble provisions of this Agreement shall continus {n effect
afier tennination thereaf 10 the cxient negessary fo provide for finat billing, billing
adjustmenis and paymments.

ARTICLEY
BILLING

.51 Payment. CRS shall submil the Option Payment 10 AK Stee) by check or wire wansier
within forty-five (45) days afier the end of eack calendar year quancr.  The paymem
shall be submitted te an accouni or address designaied by AK Steel:

ARTICLEVI .
BEFAUL?S AND REMEDIES
6.1 Events of Defaul. An "Event of Default™ shall mean, with sespect 1 a Parly

(*Defauliiog Party™), the occurrence of amy of the following:

6.1.1 any represeatation or warranty made by the Dofaulting Paity herein shall gt any
time prove to be false or misleading in any respect malegial o this s Agreemenl,

6.1.2 the failurc of the Defsulting Paly o materially pcrform any covenant set farth
in this Agreement {except 1o he exient constituling & sepasate Eveni of Defauit,)
and such failure is nol cored witlin five {5) Business Days after written notice
thereof o the Defaviting Party:

6.1.3 the Defaulling Party consolidales or amalgamates with, merges with ‘or ime, of

transfers all or substantially a)] of its assets to, another entity apd, a! the lime of such
consolidation, amolgamation, merger or vansber, the resuMing, surviving or
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translerce entity fils lo assume 2li of the obligations ol such Pamty under this

Agrcement;

6.1.4 the failure to make when due, any payment required pursuant 10 1his Agresment if
such faiture is not remedied within five (5) Business Days afier writien notice of

such failure is given by the other Party; or

$.1.5  the Defavlting Party () files 2 peiition or otherwise cormences o1 acquwicsces in a
peoceeding uniler any bankraptcy, imsoliventy, reorganization or similar law, or has
eny such pesition filed or commenced against it and such petition is not withdrawn
ot dismaissed within Uity {30) duys afier such fiing, (i) mokes or pssignment or
any penera] arremgement for the benefis of evedhiors, (iif) otherwise becomes
bankyupt orinsolvent (however evidenced), (iv) hes's liguidator, sdministraior,
recebver, trustee, conservator o similar official appointed with respect & it ot any”
substentizt pcmion ofiis prnpedyo:mcts or{v} is unable o pay ity debts as they
fsil due.

Remedies vpon an Event of Default. Upon the occurrence (and continuation beyond the

applicable core period) of an Event of Default with respect 0 a Defaulting Party, the Non-
Defaulting Party shall have the nght 0 lenminaie this Apgreement and exergse all nghts and
remedies available o it i law or in equity.

ARTICLEYII

DUTY TO MITIGATE
By io Mitigate. Each Party agrees that ithas a duty to mitigate damapes and covenants

that it will use commercially reasonable efforts 10 minimize any damages it mey incur as
a resalt of the other Paity’s performance or non-performance of this Agresment,

ARTICLE VIN
GOVERNING LAW - DISPUTE RESOLUTION

MMM This Agreement and lhengmsmddmcsofme!’mﬁes
herconder shall be governed by and coastrucd, enforced and performed in accordance

with the laws of the state of Ohio,

Dispule Resolution  Any cladm, controversy or dispuic arising out of or relaling to this
Agreement, or the breach theseof, siall be resolves fully and Rnally by binding aybitratioo
vnder the Cormmercial Raples, ot not the adminisireton, of the American - Arbitration
Association, except 1o the extent that the Commercial Rules conflict with this provision, in
which event, this Agreement shal! control. Thes arbitration provision shali not kit the

- 006
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tight of either Party prior w or during any such dispute to stek, usc, and employ anciliary,
or preliminary or permanent rights and/or semodies, judicie! or otherwise, for the purposes
mameiaing the sietus quo uotil such lime os the wbiieion award is rendered or the
dispute is otherwise resolved. The arbitration shall be conducied in Cincinnati, Ohio and
the laws of Ohio shell govern the coastruction and interpretation of this Agreement, except
lo provisions related 10 conflict of laws. Within ten (10) Business Days of service of »
Demand for Arbitration, the pertics may agree upon g sple arhitralor, of if & sele arbitrstor
cannet be agreed upar, a panel of three arbitrelors shall be.némed. One arbitrator shall be
selected by CRS and one shall be selected by AK Sweel. A knowledgeable, disinteresied
and impartial arbitator shal} be selecied by the two arbitrators so appeiated by fae parties,

If the arbitrators sppointed by the parties cannot agree upon the third asbitretor within ten
{10) Business Days, then either Panty smay apply lo ey judge in any count of competent

junsdiction for appointnent of the thied arbitrator. There shall be no discovery doring the,

arbilretion other fhan the exchange of information that is provided 1o the arbitrutor{s) by
the Parties. The arbitrstor(s) shall bave the authority only w0 award equitable relief and

_ compensatory damages, and shall not have the authority 10 awand punitive damages or

other non-compensatory damages. The decision of the mbitrator(s) shail be rondered
within ninety (90} Business Days after the daie of the selection of the adbitrator(s) or
-within such period as the Parties may othéxwise agrec. Each Party shall be responsible for
the fees, capenses and costs jncusred by the arbitrator appointed by tuch Party, and the
fees, expanses and costs of the third arbitrdtor (or single arbittator) shall be barne eqhaliy
by the Parlies. The decision of the arbiirator{s} shall be fine! and binding and mnay not be
eppesled. Any Party may spply fo ey court having jusisdiction to cnfom the demsmn of
the arbiaior(s) and 1o ebiain a judgment thereon.

Numﬁwtamlmg the foregoing, the Pasties may cancel or tenmivate this Agrcemcm in
accordsnte with its lerms and tonditions without bmg ruqmzu! 10 foliow the pmbcdures
set forth in'this Amticle.

ARTICLE IX
MISCELLANEOUS
Representetions gnd Werramics, On the Effective Date and on the date of entering into this

Apreement, each Party represents and wareanis fo the other Pady ihai: (a) it is duly
organized, validly cxisting and in good standing under the faws of the jurisdiction of its
formation and is gqualified 1o comdoct its business in each jurisdiction; (b) it has ali
repulatory authorizations necessary for it w legally perfonn iis obligations under this
Agreement and any other documentation relating o s Agreement; {¢) the exccution,
delivery and performance of thiy Agreement and any other documentation refating 1o this
Agreement are within its powers, have been duly authorized by al} necessary sction and do
ol violale any of the terms and conditions in ils governing documents, any coniracts (o
which it is a party or any law, nde, regulstion, order ot similer provision spplicable 1o it;
{d) this Agreement and each other document executed and delivered in sccordance with
this Agreement constitules iis begally valid and binding objigation enforceable against it in

7
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accordance with its temms; (¢} there are no hankmplcy procecdmgs pending or being
conlemplated by it or, (o ity knowledge, threatened against it; (1} these is not pendimg or, (0
its knowledge, threatened against i or any of its affitiates any logal procecdings that coatd
materially adversely affect its ability to perform its abligation under this Agreement or any
other document relating ta this Agreement; {2) no Event of Defanlt or event whick, with the
giving of notice or Lapse of time, or both, would constitute 6z Event of Default with sespect
to il has eceured and is conliming and no such event or circumnstance would occur at 2
result of its eatering inte or perforing its obligetions under this Agrecment or any other

. document refaling to this Agreement or any Transaction; angd (b) &t s acting for fis own

02

93

account, has made ils own independent decision lo eater into this-Agreement and es lo
‘whether such Amwkwmwpwrfmltmwnsowmmuw
relying upon the advice orrecommendations of the other Pasty in so doing, and is capable of
assessing the mernits of snd understanding and tmdetstandsmdawepk,thelm
conditions and xisks of this Agyeament.

Assipnment. This Agreement shall be assipnable by CRS withoutthe AK Swel‘s Consent

,pmvndedmhass:gmmnsmanyu:hadimtoruﬁmwbsd:mynfﬁnargyCo:p

provided that such dirget or indirect subsidiary bhas an equivalent or higher cvedis rating
than CRS. Any othér essigement by either Pesty of this Agreement or any rights or

. obligation hereunder shall be niade only with the written consem of the othcr Party, which

consent shall not be uuusemblj wiflheld

Hptices. All nntices, vequests, Statesnents or payments shslf be made as specifiod below.
Notices required 1o be in writing shall be delivered by lester, facsimile or other
documentary form. Notice by regular mail shall be deemed 10 have been seccived three
(3) Buosiness Days after it has betn sent Notice by facsiwile or hand defivery shall be
deemed 1o have besn recejved by the close of the Business Day on whith it wes transmitted
of hand defiveved (unbess iransmitted or band Gelivered afler close of normal business houss,
in which case it shall de deemed to have been received ot the close of the next Business
Day). WNoticz by overnight or courier shall be deemed 1o have been received two (2)
Busimess Days after it has been sent. A Paity may changs its sddresses by providing notice
of the same in acoordance with this Section 9.3,

Te CRS:

Jamas B. Gainer
{39 East Founh Steest
Cinsinnati, OH 45202

Phone - $13-287.2633
Fax - 513-287-1902

To AK Steel:
Dravid F. Boehm, Esq.

208
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Bochm, Kunz & Lowry

36 E. Seventh Streer, Suite 15190
Cincinnali, Ohic 45202

Ph: 511.421.2255 Fax: 513.421.2764

9.4  Qeneral This Agreement canstitules the entire pgreement between the Pacties relating to
the subject malter contemapiated by this Agreement. This Agresment chall be considered
for all purposcs as prepared through the joint efforts of the Parties and shall not be
congirued ageinsl one Party or the other es B resull of the prepamtion, subslitwtion,
submission or other event of negotialion, drafling or executjon hereof, No¢ amendment or
modification to this Agreement shall be enjorcenble uniess.set forth in writing and
executed by both Parfics, This Agreermeni shall not impart any rights enforceabie by any
third pany folher then & permited succsssor or assignee bound to this Agreemen). o
whiver by a Party of any default by the other Party shall be construed as a watver of any -
other defaull. Any provision declared or rendered vmtawful by any applicable court of law
or regulalory agency or deemed unlawful because of a siatutory chanmpe will nol otherwise
affect the remaining lawful obligations that arisc under this Agreement. The headings -
used herein are for convenicnce wnd reference purposes onty. All indemnity and audit
rights comainet herein shall survive 1kt termination or expiration of this Agreement for

three (3) years.

9.5 Confidentiality. Neither Party shell disciose the terms or conditions of this Agrecment wa
third party (other than the Party™s employees, AfTiHates, lenders, counsel, accountants or
advisors who have a need 10 know such information and have agreed to keep such temms
confidentizl) except in order so comply with any .spplicsble law, regulation, or in
condiection witb any court or regulsiory procecding applicable to such Pany; provided,
however, cach Party- sheil, to the extent practicable, use reasonable efforis to prevent ar
limit the disclosure, The Parties shall be eatitled to all remedics evailabic af taw or jin
equity to enforce, or seek relief in connection with, this confidentality obligation.

8.6  Coumerparts. This Agreement may be separately excouted wn countsrparts gach of which
~ when 50 excouted shall be deemed to constitate one and the sume Agreement.

7  This Agreement supersedes and replaces the agreement betwesn CRS and AK Steel dated
November 22, 2004. During the term of this Agreement, it supersedes and replaces any other
ggreements between the Parties or their sffiliates related w PUCO Case No. 99-1658-EL-ETP.
Upon the termination of this Agreement, any other seillement agreements between the Parties ar
their affiliatcs refated 10 PUCO Case No. 99-1658-EL-ETP shall bc m ful} force and effect
aceording 1o their onginal terms,

g09
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, The Parties have cawsed this Apgreemeni to be exaguled by their duly authorized
! representatives in multiple counserparts as of the Effective Date.
_ CMERGY RETAIL SALES, LLC AK STEEL CORPORITON
oy /k/ / 2 #{\" oy l\r{f/a,@ﬂa -
Titie: _i/’/ f {&/&—'RF’C, Title: 75&:-- vide  Proi Pk
Date: %‘f 2 FE82X Date: 5.3/.-1«! J{a'.f'
N \1\ T‘:Ppﬁ’o‘,c_,
i o S
" RTTORREY
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EXHIBIT B:
Customer Group: AK Steel Corporation
CRS Generation apd Transmission Rates for Former Rate TS Standard Service
Custoniers

Net Monthty Bifl
Computed ia accordance with the fellowinp charpes. {Kitovell amperes are
sbbrevisyed as kVA end kiowat-hours are abbrevinted as kWh):

Generation Charges r
{0} Demand Charpe
. Pirst 56,600 KVA $.3539 per KVA .
FE.T 000 T L T——. - %.:1 ) | ¥ 3 3 8
- {b) Energy Charge
Billing Demant S90S I8 o cversinrsocarcamennreras SOH1480¢ por kWH
ASd{tonsl KoWaEIBBTS .oovvees o rrvserronsenom - 56006381 per k'Wh
{d} Puel Charge

The Fue! Charge szl! be equal to the Fuel and Parchase Power (PPP) charge exciudisg Emieglon
Allowance Expense inposed by CG&E.

‘Trspsmisshon Charges
Cuntemer will pry » trawsmission charge rqaivalent to the sum of 2l
applicable transmission tharges thar they wordd pay to CG&E as s
sisnderd taciff customer.  Transmission charges to be paid include, byt are
noi-dlimires 10 the follawing PUCO spproved charpes:

{4) Nerwark Trapsmisslon Services

1Sy MISO Sehedule Charges
{6} Net Conpestipn Charges

CONFIDENTIAL
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Customer Group: AK Steel Corporation s
Customer Account List :

This agreemeat pevtaing w she following AK Seeed Corposation accounts:
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Exhibit A:

Customer Group: AK Steel Corporation
Quarterly Option Payment Calculation

The CRS option payment made quartrly R the period Ianuary 1, 2005 throngh December 33, 2008 of the date
wpan which the option & exercised whichever comes first, will be equivalent 1o 1he foBowing cakulation:

The evnual aroount paid by AX Sieel Cosporation to The Cincingati Gas and Electric Compary-doripg the
applicable caleadar quanter under its wrarket-based standard scrvice offer (MBSS0) gepetation raic spproved by
the Commission in Cass MNo. 03-93-EL-ATA. The MBSSC generation raie inclades al! chargss refated 1o .
generation serviee, but excludes ransmission end distibution.

-

Leogs the jolfowlng amount:

“Fhe applicable eariffed inbendlesd genesation mie approved by the Conovission in Cese No. 99-1658-EL-ETP
and alsp known a3 “Big G shown in the teriff schedule below:

Tanil Demand Charge 3 per kW) ) Energy Charge {3 por XY'WR)
Schedule -Fest Step Second Siep Additiona! First Step. $Sevond Step Additionnl
™! WA a4 NIA SeG728 | SODIEITZ 30008004
DF 369150 534450 NfA 30.028698 0mITR A -
DS 31.6513 $6.0574 WA PO.OZES68 | SO0I6366 4 - WA
TS 583830 36,0430 NA 30019904 $0.016481 HiA
1 TN only shaws jusmmer somsomat mbes :
Plus
Fuc! and Purchase Power (PP} - excluding Eodssion Allowance Expense
Pius

Inkzsiecuiee Majmenance Fund {IMF) up to o amoun equel 1o 4% of Yk g

CONFIDENTIAL
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Customes Group: AK Steel Corporation - 3
; CRS Generation Rates for Former Rate DP Standard Service Customers

Net Moothdy Generation Awd Transmission DIl Wili Bz The Fallowiag Pius IMF Up To 4% O Little g

Campated jr nceordance with thc followlng chasges, (Kiiowalt of demand &s
zbbrevianed og KW snd kffewat(-hovrs are sbbrevisted 2s K'Why:

Generstion Charges
{n} Demand Charge
First L0OG kilowaks $4.9150 per kW
Additivosl Kiowaris ; ’ v 554450 per kW
(b} Encegy Charge R
Billing Demand Emes 300 .,vvcniicessccmine o — 50622048 per kWh
Additionsl KHOWSI-DOUNS . pormenneisrminne raavwees FOHITEET por kWH
{¢) Fuel Charge

The Fust Charge shall be equal to the Fuel snd Partiase Power (FPF) eharge cxcluding Emission
Allowancr Expense impoged by CC&E

Tranymitsien Charges

Cuslomes will pay o transmilssien charge equivalent to the sum of i)
* applicsbic transmizsion charges thrat they would pay so CG&E a3 a

standard tarlil custiomer. ‘Transmbsslon charges o be paid incfude, but are
E0 Nmited lo thr Followlog POCO mpproved charges:

(1} Netwerk Trapsmissioc Servicss
€23 MISO Schedule Charges

{3 Net Congestion Charges

. 012
DEE 000927




. Case 1:08-cv-00046-EAS-MRA  Document57-3  Filed 09/18/2008  Page 74 of 158

- A )
1 [ - & % 97
1202005 Y255 PM
CONFIDENTIAL PROPRIETARY -
TRADE SECRET
OFTION AGREEMENT
BY AND BETWEEN
CINERGY RETAIL SALES, LLC
AND

GENERAL ELECTRIC COMPANY, acting through
GE TRANSPORTATION _

This Option Agreement (the "Agrcsment”} is exiered into 3s of this 31 duy ofwm
(the "Effective Darc™) by and between Cinergy Retai! Sales, LLC ("CRS") a Delaware limited
lisbility company, and General Electric Compuny, acting through-its Transpormstion-Aircraft
Eagines Operating Component ("GE"), & New York corperation (exch individually a Party” or
collactively the *Parties™).
WHEREAS, GE operates an sircrafi ongine manfacturing and testing facility and purchascs

clectric power service from The Cincinnati Gas & Elkckic Company (CG&E) on metercd
aceounts bisted on Exhibit C.

WHEREAS, CRS has been coriified by the Public Utiliies Commission of Ofde a5 a Cenified
Retail Elecuic Supplier ("CRES™) and has the sushority lo engage in the sale of efecwica! power at
rotail;

WHEREAS, CRS and GE desire to establish teems and conditions for this aption.

NOW, THEREFORE, for and In oomademnnn of the matual covénants contained herein, the
Partics agee a3 follows:

ARTICLE}
DEFINITIONS

The fellowing definitions and any terms delined in this Agreement shall apply

- ———
- -

cinergy corpora‘e Recards
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._‘M‘ means, with respeet Lo fmy person, any other person (other than an individual} thay,
directly or indirectly, through one or more intermediarics, controls, or is controlied by, o7 is mnder
comanon control with, such person. For this purpose, "control® means the dincet or indirect

ownership of ten {10) percem ormorr..

"Base Coptmact Price® mmsllwprmhsusasselfonhinﬁ:hiﬁtﬂwb:paidbyﬁﬁm!:ﬁs
for the purchase of Generation and Transmission service under this Agreemcnt.

*Business Day” meaps a day on which Federal Reserve member banks in Ohio mﬁopmfur
business; and 2 Business Day shall open at 8:00 anx and close at 5:00 pam, eastem preveiling
time, unless otherwise agreed to by the Parties in writing.

“Maycmum, Demand® means GE's combined maximum anme! demands for alt of GE’s acepunts

listed on Exhibit C with Clacimati Gas & Electic (“CQ&E™) for the Fvelve months ending
December 31, 2004,

“Capacity” has thc meaning set forth in any Transmission Provider’s wdilf or MISO's
ummnssmnmﬂ'uanmﬁed&omhmemmu,orasdeﬁnodmanymm-onlaaﬁofa
successor to MISO.

“Refanlting Pasty™ shall have the meaning specificd in Section 6.1,

"Encipy” means electric crergy of the character commonly known s three-phase, shxry heniz
€lecitc onegy that Is delivered at the nominal volinge of the Delivery Point, mipressed in
mepawsit howrs MWh)., -

E_\mg_f_mm shall havc ﬂ:emmng specified in Section 6.1.

*EERC" means thy Frderal Energy Regulalory Commission or any successor 2gency thoreio,

“Firm:" means that the only excuse for the filure o deliver Energy by CRS or the failure to receive
EnugybyGE:sFomcMnjemorthcutheery’sfmlmhperfom. ,

“Fui} Reouirements Energy™ means, except as provided herein, that GE sball puwschase all of its
rewzil Energy requirernents for its facility from CRS and that GE shall pot resel! any of the Enevgy
provided hereunder 10 any third party. : .

"Interest Rarc™ means, for any date the Jesser of (3} two (2) pereent over the per annoum rate of

imevest equal 1o the prime lending cate {"Prime Rate™) as may be published from time to time in
the Federal Reserve Satistieal Release H. 15; or (b) the maximum lawhe) interest rate,

"MYW" means megawatt.

"Term" shell have the meaning specified in Anicle 4.1.

Sy
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*Trnsmission Providers” means the entity of eniities transminting or taasporting the Energy
on behalfof CRS or GE to the Delivery Poinz.
ARTICLE II
DPTION

2.1

22

2.3

24

.l

OF cumenlly puschases its generation electric service from The Cincinnati Gas & Electric
Company (“CG&E™) pursvant to the applicable tariffs or will provide notice by December
30, 2004 that it will purchese gencration electsic service from CGEE starting no Jater than
December 31, 2003 in acrordance with applicahle CO&E tariff requirements. GE hereby
grante to CRS the exclusive option, epon thirty {30) days notice, o provide gencration
cleoiric strvice for all of OE's sccounts and Joad set forth in Eithibit C, including any
increeses in accordgnce with Section 3.1, as of Degomber 31, 2004 (“Option™), In the
event thet pp Elecyric Choice Insufficient Return Notice Fee is inchmed by GE due to
switching back to CO&E standerd tarciffed service prior to Janvary 31, 2005, an syngunt
equivalent 10 said fee will be paid 1o GE by CRS.

CRS shall havs the right ® exércise this Opban at any time during ihe Term of this

In exchange for.GE granting CRS this option, CRS agrees 1o pay GE each calendar year
quarter of the Term, unti! exercise of e QGption, the amount set forth on Exkibit A
("Option Pryment™). The Fariles agree that if GE defauhs or is delinquent, afier any
applicable cwre period, in any of its payments o any Cinergy affiliated company for any
service provided to GE, thea CRS has the tight o oftset the Option Paymenl due

hereunder with any amounts tha are owed by GE 10 the Cinergy affilisted company,

Because this is an exclusive Option, in the event GE izaves iis curvent electric service and
receives elecitic service from any third party that is not CRS or an Affiliate of CRS, then
CR3 shall cense all Option Peyments end this Agseenent shall terinate and all
obligations of the Partics hereunder shall terminate.

iIf CRS exercises its Option, the Parties shall enter mm a power stle agreement, including
the tevins sef fosth in Anicle HI.

ARTICLE 11
CRS POWER CONTRACT TERMS

In the cvemt CRS excrrises its option, & power sale agreement between CRS and GE will
bz negotiated. The power sale agreement shell include pencrally sceepied tenms and

CONFIDENTIAL 3
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conditions relating 10 the sale of competitive retai] electric generation service, including,
among others, the following tenms:

DEE 000931

Requirements Energy and Capaeity up to 3 MWs greater than GE’s Maximum
Demand (“Quantity™). If during the Term of this Apreement, GE has
ndditional load or eccounts preater than AMW, then sach new load or aceount is
not included within the terms of Gis Agreement and CRS shall have ne
obligatien to provide Energy and Capacity to GE above the Quantity set forth
herein.

Twnsmission Serviee and Charges. Transmission service Will be provided in

-sccordance with the open access transmission wifl of the Midwest

ludcpendmt Transmission System Opetator, Inc, or CG&E {or an affiliate on
its behalf), whichever is appliestle, as filed with the FBRCmdnsnmay be
amended, from time 10 Ume, or any suceessor rniff,

¢. Base Contrpct Price. The Base Contvact Price is scl forth in Exiribit B.

Chanpe to Prices. As a retail sale, the power sale agreement is not subject to
the jurisdiction of the FERC; nor shall either Party seck to have the FERC
assert jurisdiction over the Agresment. However, 10 the extent that elther the
FERC or the Poblic Utilitics Commission of Qhio assents jurisdiction over the

- Agrmmenuﬂme?arﬁsagw:hatﬂnﬂomu?ﬁuspeciﬁadahoveisjnstmd

reasonable and consisient with the public inlerest. Neither CRS nor GE shall
mkmmﬁfyﬂthCommPnceﬂwughﬂcmwofmyreguhm
body.

" Term. mtgzmuflhepowersalcagmm( shall be through December 31,

2008.

[ Codit The power sake agreement will kavs serms and conditions s similar as
possible to CGAE's exisiing unbundled twilfs, CRS will noi require surery

bonds, deposity or other corperate guaranices.

Adjusted Base Contract Price. I CRS exercises this option, then the combined
net generation cost paid to CRS and CG&E will be an amoun! equivalent to
Big G, plus FPP (exciuding emission allowances) pius IMF up to 4% of litlie g-
in addition, there will be transmission charges to be paid fo CRS as set forth in
Exhitit B.

CONFIDENTIAL,
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ARTICLETV
TERM OF AGREEMENT
4]  Apegment Term znd Effective Date. This Agreement shall derome effective upon

excmution by the Parties. This Agreement shall extend- from January 1, 2005 through and
including December 34, 2008, unlcsstmmnmed emlier i accordance with the terms of

this Agreement ("Term”).

42 Agmement Tegpinniion. Th:sﬁgtmﬂummﬂmﬁheCmnmonmﬁwmgnmg
CG&E fuel cost recovery tuses, fails 1o approve as pant of the capped Provider of Last
Resori Charge, a Fuel cost recovery mechanism such that fue costs equal the average
embeddcdfuelwmfcraitmmnersmCG&E’ssmviceterﬁmymedbymyCimgy
company. This Agresment shall also terminate if 2 court or adminisirative apency of -
competent jurisdiction issues an order dopriving the Parties of the benefits of this
Agreement gt otherwise voiding this Agreement Hefore texmination of this Agreement,
the Parties 2pree 10 use best effodds to fulfill the intent of this Agreemment by negofiating
amendments 0 tis Agreement $iat put the Partics in substantially the same overall
economic positions as created under the FUCO's Order dated November 23, 2004 in Case
No. 03-93-EL-ATA and this Agresmem.

43 After Terminstion. The applicable provisions of this Agresment shall contimus in effect
after termination thereof to the extert meomy to provide for fioal hifling, billing
. sdjustments and payments.

ARTICLE V
BILLING

5.1 Payment. CRS shall submit the Oplion Payment lo GE by check or wire transfer within
focty-five (45} days after the end of cach calendar year quarter.  The payment shall be
sabmitied 1o an account or address designated by GE:

. ARTICLE vl
DEFAULTS AND REMEDIES

6.1  Events of Default. An "Event of Default® shall mean, with respect 1o a Parqr
("Defauliing Pasty"), the oteurrence of any of the following:

&1.1  sny represspistion or warranty made by the Defauiting Paty herein shali at any
rime prove 1o be false or misieading in any respect material to this Agreement;

6.12 the failure of the Defaulting Pasty 1o materiadly perfonn any covenam sei forth
in this Agreement {except 10 the extent constituing a separate Evert of Default,)
and such failure is pot cuwed within five (5) Business Days sficr written notics

CONFIDENTIAL 5
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thereof 10 the Defautting Pasty; '

6.1.3 the Defaulting Pty consolidates or amelgamates with, merpes with or inta, or
fransfess 21l or substanially all afmassetsw,umﬁmetmyuﬂ,at&nmﬁmh
consolfdation, amaigamation, mevper or kmasfer, the resulting, surviving or
transferee entity falls 1o assume all of the obligations of such Panynnderﬂus

Agreement;

6.i4 the filure o make when due, any payment roquired purspant to this Agreement if
such failure is not remediad within five {5) Buziness Prays afler wiitien notice of
such failure is given by the other Party; or

6.1.5 the Defaniting Party (i) files a petition or otherwisc commences or acquiesces In a
proceeding under any bankrupisy, insobvency, rearganization or similar Jaw, orhas
any such petition filed or commeneed agzing it and sach petition is not withdrawn
or dismissed within thirly (30) days after such filing, (if) makes an assignment or
awy general srangement for the benafit.of ereditors, (i) otherwise becomes
bankrupt or insolvent (bowever evidenced), (iv) has a liquidator, administrator,
receiver, fruste, conservator or similar officiel sppointed with respect to it or any
substaniialporuonoruspmpmynrmus,or{v):smblewpaynsdebtsasﬁey
fali dne,

MMMM&M-UMMmfmmﬁ@wmﬂh

applicable core period) of an Event of Defanlt with respect to a Defeulting Party, the Non-

Defaviting Party shell have the right to temainate this Agreesnent and exercise all rights and

remedics available to it inlaw or in equity.

ARTICLE YH
DUTY TO MIFIGATE

Duly to Mitigate. Each Party agrees that it has a duty 1o mitigate damapes and covenants
that it will use commercially veasonable efforts 10 minimire any damages it may incur s
a result of the oiber Party's performence o nen-performance of this Agreement.

ARTICLE vIT§
GOYERNING LAW - DISPUTE RESOLUTION

Governing Law and Jurisdiction. This Agreamem and the rights and dutics of the Partes
bereunder shall be govemed by and construed, enforced and performed in accordance
with the Jaws of the state of Qitio.
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‘ 020

DEE 000933

)



file:///ntintX6

Case 1:08-cv-00046-EAS-MRA Document 57-3  Filed 09/18/2008 Page 80 of 158

] CONFIDENTIAL PROPRIETARY F3e7

L200005  12:55 PM TRADE SECRET

32 Dispute Resolotion. Any claim, controversy or dispute erising out of or relating to this
_ Agreement, or the breech thereof, shall be resolved fislly and Enally by binding arbitation
under the Commercial Rules, but not the administration, of the American Arbitration
Associalion, except 10 the extent that the Commercial Rules conflicy with this provision, in
which evenr, this Agrecment shall control. This arbitration provision shali not limit the

right of either Parly prior to dr during any such dispite 1o seek, use, and eoyploy ancillary,

or prelimipary or permanesit tights and/or remedics, judicial or otherwise, for the purposcs
maistaining the stals quo until such Gme 25 the arbitration awand i3 rendered o5 the
dispute is otherwise resolved. ‘The arbitration shalt be conducted in Cincinnati, Ohic and

the faws of Ohlo shall govesa the construction and interpretation of this Agreement, except

to provisions related to conflict of laws. Within tea {10} Business Days of service of a

. Demend for Arbitration, the parties may agree upon a sole srbitrator, oF if n sole arbitrator
cannot be agreed npon, & pane] of three arbitretors shall be pamed, One arbiwstor shal) be -
seleoted by CRS and one shall be stlested by GE. A knowledgeable, disimerested and
impartial arbitrator shall be selected by the two arbitrators 50 appointed by the panics. If

the asbitrators appoinded by the partics cannot agree upan the third arbitrator within tea

{i0) Business Days, fhen cither Party may apply 1o any judgs in any court of competent

" jurisdiction for appointment of the thind arbitratar. There shall be no discovery during the
N asbitration other then the exchange of information that is provided to the arbitrator(s) by
the Parties The arbitrator(s) shall have the authority only 1o award equitable relicf and
compensatory damages, and shall not have the authority t0 award positive damages or

other non-compensatory damages. The deciston of the arbitrator(s) shall be rendersd
within minety (90) Business Days efler the date of the selection of the arbitmaton{s) or
within such period as the Pantics may ctherwise sproe. Each Party shall be responsible for

the fees, expenses and costs incurred by the arbitrator appoinied by cach Party, and the

fes, expenses and costs of the thied arbitrasor {or single acbitrasor) shall be bome equally

by the Parties. The decision ol the arbitraion(s) shall be final and binding and may not be
appealed. Any Party may apply tu any coon having jurisdiction io enforee the decision of

the arbitrator(s) and.so obtain a judgment thereon.

Notwithsianding the forepoiag, the Parfics mey canced or tenminate this Agreement in
secordance with its terms and conditions withow being required to follow the procedures

set forih in this Article,
ARTICLEIX
7 MISCELLANEOQUS )
91 Representations and Wagranties, On the Effective Daie and on Lhe date of entering info this

Agreement, cach Party fepresents and wamants to the other Party that: (3) it is duly
organized, validly existing snd in good sianding undes the lawa of the juisdichon of iis
Jormalion and i qualified 1o conduer s business in each jurisdiction; (b) i hes all
regulatory authorizations necessary for it lo legally perform iis obligations under this
Apreement and any other documemation relafing lo this Agreement; {¢) the cxecution,
delivery end performance of this Agreemient and any vther documentation refating to this

021
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Agresment are within its powess, have been duly aumthosized by all nécessary action and do
not viclate any of the wwms and conditions in its governing documents, any comtracts (o
which it Is a panty or any law, rule, regulatior, onder or similar provision applicabie to it;
(d) this Agresment end each other document executed and delivered in accordance with
this Agrecment constitotes its fegally valid and binding cbligation enforceable against it in
accordance with its tenns; (&) there are no bapkrumey preceedings pending or being
comemplated by il or, to its knowledgs, threatenad againgt it; (f) there is not pending or, 1o
its knowledge, threatened against it or any of its affilintes any lepal proceedings that could
malcriatly adversely affieet its ability 1o perform its obligation under this Agreement or any
othez dociment selating to this Agreernent; {g) no Event of Default or evens which, with the
giving of notice or lapse of tiwe, or both, wonld constitute an Event of Defisult with respoct
10 31 hag ocetrred and s continuing and 00 such cvent or circemstance would occur as &
result of its entering into or performing #s oblipations under this Agreement or any other
documant relating to this Apreement or any Transection; apd (h) it is acting for #ts owm
‘accoumt, has made its ovme independent decsion o enter into s Agreement and 25 (o0

: whethér such Agrenment is appropriate or proper for it based upon its own judgment, is not

: selying upon the advice or recommendations of the other Party 1n so doing, and is capable of
asmsfngﬂbemmrsofandmdmﬂmgandrmdmﬂndsmdmems the terms,
conditions and risks of this Agreement.

92 ﬁs_gjgm. Thiz Agreement shall be assignable by CRS without the GE's consent
provided such assignment is lo any other direet or indirect subsidiary of Cinergy Corp.
provided thal sech direct or indirect subsidtary has sm equivalent or higher credit rating
than CRS. Any other assipnmant by either Party of this Agroement or any rights or
obligation hersundes shall be made only with the writlen consent of the other Party, which
mnsuud:aﬂmtbewmbiymﬂdwld.

93 Notices. All notices, requests, smemems or payments shall be made as specified below.
Notices required to be in writing shall be delivered by letier, facsimile or other
dotumentary form. Notice by regular mal shall be deemed 10 have been received three
{3) Business Days after & bas besn sent. Notice by facsimile or hand delivery shall be

. decmed 1o beve been receivid by the close of the Business Day on which it was immsmitted

- ©or hand defivered (unless transmitied or hand delivered aller elose of normal busingss hiais,
in which case it shall be deemed 1o bave been received at the close of the next Business
Day). Notice by ovemight ar courier shall be deemed o have been reczived two {2)
Business Days afier it has been sent. A Party may change is addresses by providing notice
of the same in accordance with this Section 9.3.

Te CRS:
James B. Gainer
139 East Fourth Street
Cincinnali, OH 45202
FPhone - 513-237-2633
Fax - 513-287-19062

CONFIDENTIAL
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To GE:

David F. Boshm, Bsq.
Michae! L. Kurtz, Esq.

Boehm, Kurtz & Lowry

36 E. Seventh Stroet, Suite 1510
Cincinnati, Ohio 45202

Ph: 5134212255 Fax: 5134212764

AND

David M, Swigart -
GE Transportation

| Neumann Way, Mail Drop E-720

Cincinnati, Ohjo 45213-6301

Ph: 5132434870 Fax: 513,243.9390

Eunail: Dave Swigarti@ae.pe.com

94  Genersl This Agrecment constitules the entire agreement batween the Parties selating to
- the subject maticr contemplated by this Apgreement. This Agreement shall be considered
for sl purposes as propared through the joint cffonts of the Pastics and shadl not be
construed against one Panty or the other as a result of the preparation, substimtion,
submission or other event of negotiation, drafiing or exccution hereof, No amendment or
medification o this Agreement shall be enforceable unless set forth in writing and
executed by both Parties. This Agreerner shall not impart any rights caforeeable by any
third party (other than a penmined successor or assignes bound 1o this Agreement). No
waiver by a Parly of any defauli by the other Party shal} be construcd as a waiver of any
other default. Any provision declared or rendered unlaswiul by any applicable court of law
or reguletory agency or deemed unlawful becsuse of » statwtory change will not otherwise
affect the remaining lawful obligetions that arise under this Agreement. The headings
used hereip sre for convenience and referepce purposes only. All indemnity end audit
rights contained herein ‘shall survive the termination or expiration of this Agreement for
three (3} years. :

9.5  Confidentiafity. Neither Party shall disclose the terms or conditions of this Agreemeat 1o a
thisd party {other than the Party's employees, Affilintes, Jenders, counsel, accountants or
advisors who bave a need ¥ know such information and have agreed to keep such rerms
confidential} except in order v comply with eny applicable law, regulation, or in
conneciion with any courl or regulatory proceeding applicable to such Party, provided,
however, each Party shall, 10 the extent praclicable, use reasonzble efforts to prevent or

CONFIDENTIAL
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fimi the disclosure. The Parties shall be entilled o all yemedies available ot law or '
cquity 10 enforce, or seek relief in connection with, this confidentiality obligation. ’3

YI02005  12:559PM

0.6  Coumerparts. This Agreement may be scpamtely execited in connterpants each of which
when 50 executed shali be deemed to constitule one and the same Agreement.

97 This Agreement supersedes and replates the agreement between CRS and GE daled
November 22, 2004, Durzing the terme of this Agreement, it supeyscdes and replaces sy other
agreements between the Panies oc their affifiates rclated to PUCO Case No. 99-1658-EL-ETP.
Upon the termination of this Agreement, any other settiemeni agreements between the Parties or
their- affiliaes relaled o PUCO Case No. 99-1658-EL-ETP shall be in full force anc effect

accarding to their original terms.

The Paties have caused this Agresment 10 be excouted by their duly authorized
representatives in multipte counterpans as of the Effective Date,

C!NERG‘:; RETAIL SALES, LLC QE
i, o
By By: HF. Woolard
el Y 5 s Tite: Manaper, Faclitis CoB. & ME Co:

Date; &QZ gﬁ, @ 2__—- Date: l"‘}“’g

L
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Exhibit A:

Customer Grouwp: GE Aircraft Engines
Quarterly Option Payment Calculation

mmqnimmw&MQWykfm:puhdmI.MWWSI,Mumm
upen which the optlon is exencised whichever comes first, will be equivalewt 60 the following celeolmion:

“The acnial amwmnt paid by GE Aieralt Engines %o The Cincinnad Gas atd Fleceric Company during e
applicebie caleadar quaner uptier its markst-based standard service offer (MBSSO} geperation rate approved by
1 Commission in Case No, 83-93-EL-ATA, The MBSSO aentration rme inchudes all cirarges related w-
goncration servics, but sxclude; vensmission mnd distrRanion, :

Less the following amonnt:

The epplicatls tariffed unbundled gencratian rate epproved by the Commuission Is Case No: 93-16S4-EL-ETP
and ako known a5 *Bis G shown in the builf seliedule below;

[ Tarifl Demand Chiarge {§ por kW) — Encigy CORfge {3 per kW)

} Schiedute FimiSicp | SecondSiep | Addkinal | VisiSiep | SecondStep | Addwiomdl
oM W7a WA WA~ | $e0707 $01EI73 $0.009004
oF 569150 $5.4450 WA S00RE98 | soarine: 73
[ $7.6574 $6.0504 WA SCOIBSET | 30016366 WA
TS Fisgi0 | seeddd | WA SOOI | S0picasl | WA

1 DA oaly shous sumwes sasongl pes

Phes ,

Fuet and Pucchass Power {FPF) - excluding Emigsion Afiowance Expense
Pl

Infrastructure Matnienence Fund (FMF) up ta on aaoum cqual o 4% of “Linte ¢
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EXHIBIT B: : ‘)
Customer Group: GE Aircrait Engines
CRS Generation and Trassmission Rales l'or Former Rate DM Standard

Service Cusiomers

Died Monihly Generation And Transmission BAT Will Be The Following Ples JMF Up To 4% Of Liske g

Computed In sccerdance with the foliowing eharges, (Kilowsit of demand &
abbreviated as KW and kilowafi-bours are abbreviatod as kWhi:

Genevation Charges
{2) Suemnier )
First 2800 KEOWRIEROGLS ceesrsrmirermaerermerienr TOBSESET por KWH
Next m LT o T — veersssstamrreer SOO1405T per kWL
Addiienal KiBowall-Daurs . eeerverssreerrarine $0.506520 per EWR -
{b) Winler

FIrst 2,500 KROWEUBOULE veurrsremmecmrmmmsacreerser 0046480 por KU
Hext 3,200 KIIWALE-ESUTS avecmasmeersrsormenmnse SROE950 per EWH
Adcitions] KOWAtAOUTE reess s ersrsrreseees v SOOP6191 pes KWh

{c) Puel Charge
The Fuel Charpe shak be equal o the Fuel 20d Porchase Power (FPP) charge exchiding Emission

ABawaace Expense imposed by OGRE.

Transmisslon Charpes
Cusiomer will pry 8 transmission charge equiralent to the swm of all .
applicable transmimslon charges #hat they would pay to CCRE asa ]
stavdard tarill customer. Transmiscion charges 1o he paid incltde, but are N
pot limitod 1o e (ORuwing PUCD approved clisvges:

{1) Network Transmiision Sérvices
() MISO Schedule Charges
(3} Net Congestion Charges
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- EXHIBIT B:
' Customer Greup: GE Aircraft Engines
CRS Generation and Transmission Rates for Former Rate DS Standard Service
Customers

et Monthiy BiS '
Compmed In acoordance with the foflowing thrxﬁ. {Kilowati of demand is:
abbrevisied as kW and kilowati-bowes are ahbreviated as KWh):

Generation Clarges
{8} Demund Comrge
Fiest 1,000 kilowatts 51.657d per kW
Addiiens} kBowails 85,0574 per kW -
(b) Eaergy

nergy Charge ‘
Billinp Demamd Hmes 300 ..o ivareriesrasrvovens SLOI9576 por KWh
L LE P TR BT p——— 1 [ S g ]

@) Frel Churee
The Foef Charge shall be equal to the Fuel and Purchase Power (FPF) charge excinding Emdsslon

- Aflowance Expente bmposed by CG&E.

Transmission Charges
Cuztomer will pay 2 tranynission charge equivalent to the som m'all
applicable transmission wharges that ey would pay 1o CGAE a5 a
standard larilf cusioner.  Transmission charpes to e pald fuclude, but are
wot Himited to {he follewing PUCO approved ehanges

() Network Transmission Services
{S) MISO Schodule Chprpes
(6} Net Congestion Charges

CONFIDENTIAL
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EXHIBIT B: "}

Customer Group: GE Aireraft Engines
CRS Generation and Transmission Rates for Former Rate TS Real Time Pricing

Customers
Ket Monihly BiL
Computed in sorowdance with the fullowing charpes. (Kitovoll smperes sre
abbrevisted 25 KVA 204 kilowat-hours are shhrevisted a5 XWhi
Rul'l‘ime Pl'iti': mﬂm m P TR T T ﬁm
Leoad Mapagement Rlder Customts Charge.....covernrreee S100.00
Generation Charges
@} Demand Cliavge -
Firgt S0,000 kYA — e $SBIB36 par kVA
AGCHIOURI KVA oomr sorrrcsceesmmeremrasssin e SO0 per kVA
b} Eoergy Charge .
Bilﬁlg Demapt times 3”0 B T g 30.0!4404 w kwh
Additonal Kiowsit-hours vesmmvearesrarissonn. o 30016381 poy KWR

Read Time Pricing Sacrem eatal Cosi wimmeisviersastonssnera. Cnlenisted Moathly
(Based 00 ChL and 1L in COEE RTT Agtecwment)

Energy Efficieccy Revalving Loag PYORIRK weesmresenee. 5000108 per KWa ) )
Unfversat Service Fuad Charge . '

Biliing Demand tiwes 380 ; SO.800457 per kWb

Adgidonal kilewatt-hours F0000462 per kWh

Tropsmission Charges

Cosiorner will pay 2 trassmission clarge equivaient o the sum of =il
applicable transmigsion charges that they would payto CG&E asa
stapdard ssriffcustomer. Traasmisshen charges (o be paid inelsde, bt are
not limited te 1he ollowing PUCO approved cherges:

{7 Network Trangmission Services
(8) tMISO Schedule Charpes
{9 Net Congesticn Charges
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TRADE SECRET
EXHIBIT B:
Customer Group: GE Aircraft Engines

CRS Generation and Tm:smissmu Rates for Former Rate TS Stendard Service
Customers

" Ney Mokl B
Compuled io secordance with the following charges. (Kiovolt amperes sre
abbrevisted 8 KVA aid kilawati-hours are shbreviated a5 kWh):

Geaeration Charges
%) Demaad Charge
First 50,000 KVA " M perkVa - .
Addikionsl KYA 555430 per kYA
(b} Enerpy Charge
Bitliog Demund limes 300 .....errisveemaiassare SRB14404 pir KR
Additlonal KBOWAILBOULS cotere e it raemereares SRATEISN por KWh
(e} Focl Charge

. The Fuel Charge shall be equal io the Fael and Porchese Power (FPFP) charge excluding Enlssioa
Aliowance Expeose imposed bty CGEE. )

Trarsmissicn Charges
. Cuslomer will pay » trensadssion charge eqolvalent l¢ the sum of sl
applicable transmission charges that they womld pay to CG&E as »
sicadard toriff costomer, Transmisifon charpes 10 bi: paid include, bl are
oot limited €0 the following PUCO approved charges:

{18} Network Transwissica Services

{11)MISO Schegulz Charges
{12} Nel Coupestion Charges
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Exhibit C: : 3
Customer Group: General Electric. (Non-RTP Accmms)
Customer Account List’
: This aprecmenl perizics o the foHowing Gentral Edeciric socounts:
i v
! e« o .
| P r— -
. o F.+ 18 Cb:\c”ﬁ.ﬁ‘
© AN <yl 113 Merchant St | a—_— - ¢
¥ 123 Merchant St
* 199 Conteincr PN
* Evendale Lighting
* Evendale “T5™

> 5220 oses QY
* crseonct s
e I

* 152701 Rito Ln [QTC)

l I ' [}
et
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120/2005  12:55 PM CONFIDENTIAL PROPRIETARY
TRADE SECRET
Exhibit C: ‘

Customer Group: General Electric. (RTP Accounts)
Customer Account List

Tals agraemant penains to tho followisg General Elcctric acoomts:

&7
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OPTION AGREEMENT CONFIDENTIAL PROPRIETARY
: TRADE SECRET
BY AND BETWEEN
CINERGY RETAIL SALES, LLC:
. o .

. MABATHON ASHLAND PETROLEUM LLC

This Option Agrecment (the *Agrecment®) Is entered inlo as of this fwenticth (20®) day of
Decomber 2004 ((he "Effective Dale”) by and between Cinergy Relail Sales, LLC [*CRS™ 2
Detawsre limited Fabflity compasy, and Marathon Ashiand Petroleum LLC ("MAPY), 2
Delaware Tovitod lability compeny (each individually » “Pasty” or colteotivety the “Partics™).

RECITALS

WHEREAS, MAP's facililies are situated throughowt soutbwestern Ohio (reference
Extibit C) and are aemed within the retail dolivery service temriory of The Cincinnati

(as & Blectric Company (“CG&E").

WHEREAS, CRS has been certified by the Fublic Utilities Commission of Ohio a3 a
Ceﬂﬂdkm!ﬂm&wﬁn(’ﬂkﬁﬂaﬁhs:&an&onlthmmesﬂeof
elecirical power al retail;

WHEREAS, MAP desises to granl an option o CRS ta pravide electri service sod CRS
dosires jo mvideelmﬁcsmicemumlolbcmmmlined herein;. .

NOW, THEREFORE, for and in consideraticn of the muhal covenants contained herem
the Partics agree as [ollows:

ARTICLE}
DEFINITIONS

The bllowing definitions and aay lems defined in this Agreament shall apply
hereunder.

"Affiliate™ meens, wilh respect lo a0y person, any other person (other thap ap individual) that,
directly or indirectly, through enc or more intcrmediaries, controls, or is controlled by, o is under
oMY control with, such person. For this purposs, “coutrol” means the dbest o indirsct
owpership of ven (10) percent or more.

“Business Day” means a day on which Federal Reserve member banks is Ohio arc opea for
business; and a Bosiness Day sbal] vpen at B:00 a.m. and closc at 5:00 p.m. cesiern provailing
time, undess otherwise agreed o by the Parlies in wriling.

-
Cinergy Corporate Records

I8 : 1 62

_ Docoment Code . ﬂ32
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Mha} the meaning s¢t forth i eny Transmission Provider's tanff or MISO's
transmiseion tarifl] as amended Gons tires 1o time, or 25 deftucd in any transmission tarifT of a
successor 0 MISO,

Pri mm&:pmmSUSuthEﬂMBwbepaidberds for
thepnmbaseol'theﬁnurgyundenhtsﬁyemL

mfgl_r;&[‘g_f‘ shail kave the meaping speeified in Section 6.1.

"Energy” means ¢loctric energy of the chamcter commonly kaown as three-phese, sixty bertz
cleciric energy that is delivered al the nomisal voltage of the Delivery Point, expressed in

megawstt hours (MWh).
“Event of Defanlt” shall have the meanmgspwﬁadh Section 61,
“FERC" wwwwmm%mmwwmawmaun

“firey"” teans, with respect 10-2 Transaction, M&eoﬂym&r&ﬁh@lﬂd&f‘m&mgy
byCRSorth:&zhnhmEmgyWMﬂPnFmeemﬂmoﬂmmrsﬁﬂmem
perform.

“Full Requirements Egerey” menns, except as provided heroin, that MAP shail purchase all ofits
retail Energy yequiremments for its fcifity from CRS and that MAP shell not resell any of the
Energy provided hereunder to any third party,
‘Mﬁ"m:ans,ﬁumydatstbeIm:nf(a)mm)permtmtbcperm:amof
Inverest equal 1o the prime kending rate (*Prime Ratc™} as may be published from time to timc in
the Federal Reserve Statistical Release H. 15; or (b) the maximan kawiisd interest rete.

T “MAP's Maxknion Degend” means MAP’s combined maximum demand for 20 of MAP's
sccounts listed on Bxhibi C with The Cincitanti Gos & Eleewio Company a5 of Japuary 1, 2005,
"MW" mesns megawslt.

*Term" shail have the mreaning specifiod in Article 4.1.

*[ransmission Providers® means the entity or catilies trausmitting or transporting the Energy
o0 behall of CRS or MAP 16 the Delivery Point,

AT
Coﬁmﬁ“

(C17ise)
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ARTICLE I
OPTION .

MAP currently receives its eleciric service Som The Cincinnati Gas & Ekctric Company
{“CG&E") pursmant 1 1o applicable taniffs rates, or wili provide NOTICE by December
30, 2004 {kat it will take elzctre service Fom CG&E m accordance with spplicable CG&E
tariff requirements. MAP hereby grants to CRS the sxclusive option, upon ihiny {30) days
wolice, to sorwe all of MAP's sccounts aod loed sel forth fn Gxhibit -G, including aoy
increases in accordeace with Section 3.1, a5 of Decemiber 31, 2004 {"Oplion™).

CRS shall have the right b0 enercise this Option af 2ny time during the Term of fhis
in cxchange for MAP granting CRS this option, CRS agress to pay MAP each caleadar
month -of the Term, until exercise of the Option, the amoust gct futh op Exhibit A
{“Option Peyment™). CRS shall work i good faith with MAY lo cstablisk procedures s
that the Option Payment & properly distributed to sach applicable MAP account.

Becauge this is an exchusive Oplioa, in the event MAP leaves its curpent electric service
and receives elechic service Som sny third party that i= nol CRS or ar Afiifaie of CRS,
tben CHS shall cease sl Option Payments and this Agreement skall terminate and sll
obligations of the Parfies bereander shall derminate,

IF CRS sxercises its Option, the Partics shall enter o 2 power salc agreement, including
the tegras sal forth i Articls L

ARTICLE I}
CRES PUWER CONTRACT TERMS

In the event CRS execlsics s option, e powes sale agreement between CRS 2nd MAP

* shall includs, amiong others, the Bllowing tems;

KiTist)

0 A B

8. Egegey Ouaptity apd Type, CRS shall provide MAFP with Fm, Full
Requircments Energy aod Capacity up fo 3 MWs preater than MAP's
Meximum Demand for all of its aceonnts as of Yaraary 1, 2005 ("Quantity™).
If during the Term of the Agreement, MAP bas additional load or 2ccounts
greater then 3MW, then such new Joed or account ix pot included within the
terins of the Agreement and CRS shall have e obligation to provide Energy
and Capacity to MAP above 1he Quantity set forth hevein,

b. Trmsmission Service aod Charges. Trapsmission service and charges will be
provided in accordance with the open aceess imnsmission tanil of the Midwest
Teapmission System Operator, Ine. o CGEE {or ab affiliate on

ity bekemlf), whichever is applicable, a¢ filed with the FERC and a5 & may be
smendtd, Som lime ko time, or any successor tarifl, Unless otherwise agreed

CONFIDENTIAL
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by MAP, i Impsmission service charge shall be cquai 10 tramsmission charges
approved by the Public Ukilities Commission of Ohic for the otherwisc
mommmmmmmmgmnmm
mmhsuchmtetdnduh

'y mmwm::m&ﬂhhMAﬂﬁ.

d. Change o Prices. As a retail sale, the power sele agrooment is oot subject ko
the juisdiciion of the FERC; nor shalf either Perly seek to have the FERC
awsert jarisdicien over ihe Agroement, However, o the extont that either the
FBRCwlleubEc Dhilities Commission of Ohio asserts jurisdiction over the
Agreemest, the Partics agree that the Contract Price specifiod above is just and -
reasonable and consistest with the poblic interest. Neither CRS nor MAF shall
seck to modify the Contract Price through the guspices of sy repulatory body.

e. Tepn The term of the powwer sals apreement ghall be through December 31,
2008 provided that MAP way terminate this Agreement in is eativety,
including aey comtract with CRS, upon tweive (12) months wristen notice
wrovided that swch terminetion stall be effective for ol MAP accotms and for

this entire agreensent.

ARTICLE }¥
TERM OF AGREEMENT

4.1 MMMMM This Apreement shall become effertive upon
execulion by the Parties. This Agreememt shall extead from Jamueary 1, 2005 through and
icluding December 31, 2058. unless terminated earﬁ:r n awordam with the fermus of

ihis Agreement (“Team™), -

4.2°  Afer Terminntiog. The applicable provisions of this Agmcmmtshﬂl continne in effect
afler termmation thereof t0 the extent necessary to provide for final bilbng, billing
sdjusiments sod payments.

ARTICLE V
BILLING

53 Paymen. CRS shall submif the Option Paymeit 1o MAP withis Bicen {15) days sfier
the ond of each calendar month. Thcpaym:s&ﬂlbewbmnwdwahcfolhmg
accouni or addrays:

Speedway Superamerioa LL.C
P.0. Box 1530

Springtiald, OH 45501

{CiTIs8y CONFIDENI‘IAL .
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Atts Kevin Majowghi = Room 81227

.l\wuthm Ashland Pemlﬂm I.tf:

539 South Main Street

Findlay, OH 45040

Atirg Everett Baldridge - Room 477TM

Knonville, TN 37939
Attr: Jack Stalker
AKRTICLE VI
DEFAULTS AND REMEDIES

6.1 Bvens of Defaull An *Event of Defauit™ shall mean, with respect to a Party
{"Defirulting Pasty™), thic occurrence of any of the following:

611

612

613

6.14

6,15

YN

uympmmaﬁbnwmmmw&mmnghnymwi al any
time prove to be Balse or misicading lu any regpect material ko this Agrecment;

the failure of the Defanlting Party to perfornt any covenant set brth in this
Aglmwm(mqnwhcxm wmwmgam:mmofne&ui.) and
such Brilore & oot cured within five {5) Business Days afler writier sotice

thereof 10 the Defavhing Party;

the Defaulting Party consolidates or almlgamales with, mevges with or iolg, or
transfers ail or subgtantially all of s assets to, anotber eatity and, af the tinw: of such
comsolidation, amalgamation, merger or transfer, the sesulting, survivisg or
transicree entity fibs to assume ol of the obligations of soch Party wnder ihis
Agreeroent; a .

ihe Bilure to make when due, any payment required pursiap! io this Agreement i
such hilose 35 pot remedied within Bve (5} Business Days afier written solice of
such failwre is given by the other Pasty;.or

the Defaulting Party {5) fles a pesition or otherwise commences or aoquiesces ko 2
proceeding under any bankruplcy, isselvency, reorganization or simiter kaw, or bes
any.such pefition filed or commenced agzinst it 2nd such petition is pot withdrawn
of dismissed within thirty (30} days after such filing, (i) makes an assignment or
any general arangemcut for the benefit of creditors, (i) otherwise becomes
bankrupt or insojvent (however evidenced), {iv) bas a liquidator, admioistrator,
recejvey, frustee, consarvator or similer oflicial appointad with respect o it or any

CONFIDENTIAL
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ﬂi:staﬁnlpoltmnoffhpropmyarm,ur{v)sumﬁﬂapaywsde&tsastbey

| 0t of Defaull. Upen the cccursenee (o contimition beyond the
appimahlamepwmd}nfanﬁvmﬂaf!}nﬁnﬂwhtmpedha Defanlting Party, the Non-
Defavking Party shall have the right o terminate this Agreement and exercise all rights and
remedics avajlable to it in law or fa cquity.

61 Qiber Termigation Events. I perforinance by either Party under this Agreewnemt becomes
sobjest fo repulation of any kind whattotver nader aay law, rule, segulation, order or
stmilar provisiog 1o 2 greater of different extent than that exiting on the Effective Date and
such regulation either renders 1bis Agreement illzgal or unenforecable or contrary w
segulatory apthotity, then such Party shall have the right upon thirty (30) days votice fo
terminate this Agreement without frther Lizbiity, FERC's determimation that CGEE s
prohibited fom selling wholesale power b0 CRS pursuant to CGAEs tariff shall allow CRS:
to terminate this Agreement In ¥s sole discretion with shirty (30) days writien ootice and
withou firther Habifity.

ARTICLE Vi
LIMITATIONS; DUTY TO MITIGATE

7.1 Ddomaily CRS AGREES TO PROTECT, INDEMNEY, HOLD HARMLESS AND
DEFEND MA? ITS ORFICERS, DIRECTORS AND EMPLOYEES, AGAINST ALL
ACTIONS, 'CLAIMS, DAMAGES, DEMANDS, SUITS AND OTHER- LIABILIVIES,
INCLUDING ATTORNEY FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT
OF, IN WHOLE OR IN PART CR5'S EMPLOYEES, AGENTS AND SUBCONTRACTORS
_BR.EACH DF ANY TERM OF THIS CONTRACT, OR ANY ACT OR OMISSION IN THE
PERFORMANCE OF THIS AGREEMENT,

MAFP AGRERS TO FROTECT, INDEMNIFY, HOLD HARMLESS AND DEFEND CRS, ITS
OFFICERS, DIRECTORS AND EMPLOYEES, AGAINST ALL ACTIONS, CLAIMS,
-DAMAGES, DEMANDS, SUITS AND OTHER LIABILIIES, INCLUDING ATTORNEY
FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT OF, IN WHOLE OR N
FART MAP'S EMPLOYEES, AGENTS AND SUBCONTRACTORS HREACH GF ANY
TERM OF THIS CONTRACT, OR ANY ACT OR OMISSION IN THE PERFORMANCE OF
THIS AGREEMENT.

and Damapes. THE PARTIES CONFIRM THAT

{Cmse)
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THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN
EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES Ok DAMAGES AT LAW OR IN BQUITY ARB WAIVED, UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY  OR INDIRECT
' DAMAGES, LOST PROFITS DR OTHER BUSINESS INTERRUFTION DAMAGES,
BY STATUTS, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT 1§ THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF. DAMAGES BE
WITHOUT REGARD TO THE CAUSE CR CAUSES RBELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE 18 SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES. ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE 70 DETERMINE, OTHERWISE UBTAINING AN
ADBQUATE REMEDY. IS NCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

7.3 Dmiyie Mitigate, Ethmyagrmtwﬁhsaﬁnylohﬂigahdma@smdmvmts
© that it witl use commercialiy Feasonable efforts to minimiee any damages ¥ way wowr 23 a
resuil of the other Pasty's performance or son-pecforeance of this Agreemenl

ARTICLE Vil
GOYERNING LAW - DISPUTE RESGLUTION

81  QGoveming Law aod Jurisdiction. THIS AGREEMENT AND THE RIGHTS
AND DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY
AND CONSTRUED, ENFORCED AMD PERFORMED IN ACCORDANCE
WITH THE LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT [N
11:;0 STATE'AND FEDERAL COURTS LOCATED N HAMILTON COUNTY
CHIO.

8.2  Dispwis Besolution Awy claim, contreversy or dispuls arising owl of or rlatiog 1o this
Agreement, of the breach thoreod, shall be rezolved fully and finally by binding arbitration
under the Commerciaf Rules, but not the administretion, of the American Adbitration

(Cinse)
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Association, except jo the extent that the Coramercial Rules condlict with this provision, in
which event, this Agrecuent shsl) coutrol. This arbitration provision shall not Emil the
right of either Party prior to or during any such dispute to scek, vse, nad employ sacillary,
or preliminary or permanent rights and/or remdios, judicil or otherwise, for the purposes
amintaining the siaws quo wetil such time es the arbitration award s rendered of the
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohin snd
_the laws of Oblo-shall govem the constrpction atd interpretation of this Apreement, except
1o provisions related to conflict of Iaws. -Within tea (10) Business Days of service of a
Demand for Arbitration, the parties may agres upoa b sole arbitrater, or i 3 sole arbitrator
cannot be agreed upon, 2 pans] of tiree arbitrators shall be named. One arbitrator shalf be
selecfed by CKS and one shall be selected by Buyer. A koowledgsabls, disimterestad and
impartial arhitrator shall be selected by the two arbitsators 3o appointed by the pasties. I
the arbilratess sppointed by the partics canmot agree vpoa the thind arbitrator within ten
(10} Business Days, then cither Party may apply io any jedge in any court of competent
Jurisdiction for appointment of the third ssbitrator. There-shall be o discovery duriog the
arbitration other thap the exchangs of information that &s provided ta the arbitmatar(s) by
the Parties. The arbiteater{s) shall have the anthoity only o awatd equitable relief and
conmponsatory damages, and shall not have (he authority o award puoitive dameges of
oiher pon-compensatury dagmages. The decision of the arbitrator(s) sball be rendercd
within gixty (60) Business Days after the date of ths stlection of the arbiiator(sy or wikhin
such period a2 the Partics may otherwisc agree. Each Party shall be responsible for the
fees, expenses and costs ivanred. by the mbitralor sppoisted by cach Party, and the fecs,
eipenses and costs of the third arbitrator (or singl acbitrator) shall be bore equally by the
Partizs, Yhe decision of the stbitrator(s) sholl be fical and binding and may not be
appesled. Any Party may apply fo any court hawngpmsdwhonlomﬂaraethndccimncr

' thearbmatar(s)andmoblamamignmuhemon.

Hotwithstanding the foregoing, the Perlies may capeel or termmate this Agreement in
sccordance with its terms sad conditions without being requised Lo folkew the procedunes
set fisth in this Articke.

ARFICLE IX
MISCELLANEOUS
Representations and Warrapties. On the Effective Date and on the daie of eotering into this

Agreament, cach Party vepreseats and warmants (o the otber Party thal: (3) &k is duly
organized, validly exisling sed in good standing under the laws of the jusisdiction of its
fosmation aod is qualified to condoct #s business in each jusisdiction; (0) it bas all
repulatory authorizations secessary for it to legally perform its obligatious under this
Agreemect and soy other documentation relating to this Agreement; (c) the excoution,
delivery and performance ol this Agreement and any olher documentation relating 1o this
Agseement wre within its powers, have been duly pnihorized by o) pecessary acticn snd do
a0t viclatc any of the tenms and conditions in ity poveraing docaments, any cortracts lo
which it is a party or any baw, rule, regulstion, ender or similar provision applicable to it}

et CONFIDENT!AL g
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{d) this Agreement end each other docurment executed and delivored in accordance with
this Agreoment consiitules ils logally valid and binding obligation enforceable against il in
accordance with i tems; (¢) there arc mo basknmpiey proceedings pending or being
contemplated by it or, 1o its knowledge, threatened agginst it; (f) Gere Is oot pendiog o, lo
ils imowledge, threaténsd agginst it or oy of ks affilistes any lcgal proceedings that could
pwaterislly advemely affect its abilily to perform its obligation under this Agreemsnt or any
other docoment relating to ths Agresment; {g) no Event of Default or event which, with the
giving o notice o7 lapses of thue, or both, would canstitute an Event of Defbult wilh respect
10 it bas corurred and is cominuing and oo such event or circumstance would ocour 25 a
result of its emtering inla or performing its obligations under this Agrecment or any other
document relating 1 Wi Agreement of sny Transaction; aod (h) it is acling for its own -
acoount, has made fts own independent decision o enter into this Apreemant and 25 10
whether such Agrecment is appropriate or praper for it based upon it own judgmed, &5 not

- relying upon the advice or recommendations of the otber Party in 5o doing, md ia capable of
m(bcmmso{mduudumn&ngmdmdﬂmﬁsmm:hm
condﬂmandmicsoﬂbts&grmm.

9.2 Assiopipent. This Agrecmenl shall be assignable by CRS without MAP'S consent
provided soch zsvigoment is to sy other direct or indirect subsidiary of Cipergy Corp. and
provided that such direct or indirect subsidiary has an equivalent or higher credii rating
than CRS. This Agreement shall be sssiguabie by MAP withont CRS' copsent provided
sisch assignmeot is 1o eny other direct or indirect subsidiary of MAP and provided thal such
diret or indirect subsidiary bas an equivilen: or higher credit rating thag MAP. Any
other assipnment byeﬂba?myoftbwAsreemeutwuynghtBorobﬁgam beramder
shall be made only with ﬂlemm-wmnlnfuzaoiherl’my. which conscal shall not be
uwsonablywuhbeld.

9.3  Notices. AH notices, requests, msmumpamsshalibnmdeu specilied below,
Notices required 10 be in writing shall be delivered by letter, facsimile or other
documentary form. Notice by repular cail shall be deemed to lave beon zeccived Three
{3) Business Diays afler it has bexn senl. Notice by facsimiie or band delivery siall bs
deemed to have beep received by the close of the Business Day on which it was travsmiited
or kand delivered {unless rensmiited or kand delfivered afler close of norms] business hours,
iD which case it shall be deemed 10 have been received at the clase of the next Business
Day). Notice by ovemight or courier shalt be deemed o have becn rectived two (2)
Business Days alier it has boep senri. A Party may change #s addresses by providing pofice
<f the same in accordance wilh this Section 9.3,

To CRS:

James B. Gainer

139 East Fourth Sireet
Cincinnati, OH 45202

Phone -513-287-2633
Fax-35113-287-1902

[CTTr38:)
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To MAP:

James A, Blen

539 Sonth Main Strest
Findiay. OH 45840
Phons: 419-421-3433
Fax: 419-421-3809

94  (Ggoeral This Aprsernent constitutes the entire agneement bétwesn the Parties relating to
the subject matter comémplated by this Agrecmcnt. This Agrecrmnd shall be considered
for all purposes as prepased teough e joiot efftits of the Portics and shall not be
consirued agaivst ons Patty or the ol as a resukt of the preparation, substitution,
submission o other event of negotiation, drzfling or execution bereof. No amendment o5
madification fo this Agreemwat shall be caforceable unless st forth i writing acd
executed by both Pastics. This Agrecment shall not Empart suy rights enforcesble by any
third party (other thap & pormitied successor or essignes bound to this Agresment). No
waiver by a Party of any default byﬂwotber?stysballbeeonstmedasawmwofuy
otber default Any provision declared or sendesed unkawiind by any applicabls comt of law
'ormsnhwwagemywdmdmwﬁllbeamwfammchmgewﬂlnm«bcmse
affeed the remaining lawfil obligations that arise uader this Agreement The headings
nsed herein ave for convenionce snd reference purposes only. All indemmity end sudit
rights conisined herein shalt survive \be tenninstion or expiration of (s Apreement for

thres (3) years,

9.5 Confidentiality. Weither Panty shall discbsﬂbcumn;mdiﬁonsoﬂhis Agreement 1o 2
. third perty (other than the Parey's eraployees, Affiliates, lenders, covpucl, accountanis or
advisors who bave & need 10 know such information and have agreed 10 keep such tenms
confidential). except ip order o comply wilk any spplicable lew, regulation, or i
coonection with any court or segulatory proceeding spplicable to such Party; provided,
bowever, each Perty shall, 1o the extont practiceble, use reasonable efforts io prevent or
Hmit the disclosure. The Parliss chall be entitled to all remedies available at law or in
equity to enforce, or seek retief i connection with, this confidentinlity obligation.

96  Coumerparts. ﬁuhmmtmhwmﬂymﬂcdmmﬂmwmmhofwhﬂ;
when so exgeuted shall be desmed to constitute oac and the sams Agrecment,

8.7  This Agrecmeni supercedes and reptaces in ils cntirety the agreement betweea CRS and
MAP dated November 8, 2004. Nothing in this Agrecracat shall affect the ferms and
conditions sgreed jo by Cintrgy and the Indusirial Epergy Users-Ohio pursuamt to the
. agreement dated May 8, 2000 rclaied to lhe settlement of cerain issues i PUCO Case
No. 99-1658-EL-ETP.

The Purties have camsed this Apreemest to be execuled by thely duly awthorzed
represemiatives in mulliple counterparts as of the Elfective Date.  §

s
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CINERGY RETAIL SALES, LLC

o %ﬁaagﬂ?f

U’
Titke:
Date:
"Astoclaese 9.7;

1CMA)
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CINERGY RETAI, SALES, LLC MARATHON ASHLAND PETROLEXRA LLC
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Exhibit A:
Customer Group: Mzmathon Ashtand, Inc.
Quartesly Option Payment Calculation

‘The CES option peyment ol bs equivalontin the setusl amount yaid 1 The Claciuat Ges & Electric Contpany
far the fcllowing tifling charpes under fig market-based standard service nffer approved by the Cormission in
Case No. 0393 BL-ATA:

Regulawocy Tansitioe Charpe (RTC)

Arnmally Adjusted Compencnt of POLE Charge (AAC)

Fue! sy Parchase Power {FPF) - inclades Emission Allosence Expenss

30% of Sysiera Refiahility Tracker (SKT)

Infinstrucoue Mabrienance Fund (IMF) Charge fa exceas ol 4% of “linle g™ |

Eleerric Choite Bonfficiznt Rotom Noticr Fes thoagod e msniners, who bave: given sesive of their renm o
CO&E smaderd tariff service an or bafoss 127302084 and are actively teking CG&E serviceno later tan
312005,
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EXHIBIT B:
Customer Group: Marzathon Ashland, Ine

a) CRS Geaeration Rates for Former Rate DM Standard Service Customers

Fiet Manthly B
Computet ko accordence witk the fooming charges, (Kitowatt of demaasd ks
abibTeviased &3 KW aud kilowati-hours aee sbbreylited o5 KWh):

Geocrativo Clnrgu

{a) Suraner -
First 2,800 Slomall-howrs com e recrcormessrnscince. SROSEREY por KWh -
R R L E T T T T p————- T 7, -
FE OGN, Tt T J——- - T T8 e

) Winter
Rt T PRE— T L g
“PHeXE 3,200 HECWAIEHOULS <eemrerrreecmsrsorserenssess SUOHIIEY por KWh
Addiional KBowsti-BoUrs -eveerreresroverrr e S.086191 per KWh

Trenyaission Chargss
&mﬁwﬁ;ly-mmmnchﬂvﬂuuhmﬂ:ﬂ
apphiable frunansbssion thavpes that they would pay 0 CGAE ax 6
standard tarlff cestomer. Tramsmission charges to be pald include, bot are
unt Kesited 10 Ibe follawing PUCO zpproved charpes

{1} Neiwork Transmivsion Services
{2) MISO Schedule Charpes
{3} New Conpestion Charges

Rate Sesbilieation Cherge

Cinergy Retail Soies will relmburse the customer far any Rate
Stabillzation Charge (RSCY sctually paid by the cosbesser.

b) CRS Generation Rates for Former Rate DP Standard Service Customers

Nt Monthly BH)
Computed In sceordamve with the FaBowing chorges. [KBowstt of dernd b
sbbrevisted »1 KW sad kilowan-bours are sbbrevisted sy kWh):

Geatrativa

{#} Demand Charge
Firs: 1,008 kilowaits SE.PIS0 pey kW
Addidonst idlowatts S5 4650 por kW
() Energy Charge
BlMing Demand st 30 ....eeooeee —emenr, SBGZ2048 per KWh
cmse:)
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Additions) kHowal-bouTs ..crcomeraramrmasiirsion SLUTHEE per KWh

Transmbssios Charges
Crstorter witl pay « tragsmistion cheige cuivaleat ts the sur of sl
appeshle truntsmisslon shasgey 1bal they wauld pay e CG&E s s
standard tarlif costomer. Trapsminion charges io be pald laclode, but are
w0t Heuited 4o the ollowing FIHOO apgraved chavges:

{1} Nctwork Trsusmission Services
{3 M50 Schadule Charges
1) Net Congestion Chorges

Rate abRization Chargs
Cluerpy Retall Sades will reiwbwrie the costemer for any Retz
Sisbitizatien Charge (RGC) aituslly paid by the custonver, .

¢) CRS Generation Rates for former Reie DS Standard Service Customers

Nﬂh‘lum.rmll
Casnputeq bo nocosdtance with the following churges. (lﬂlnmuofdmndis
abbrevizted ot KW and Kilgwott-hours are abbrevisted as KEWh}:

Geweration Charpes .

{s) Demand Charge
Flrst 1,000 kilewatty L5574 par KW
Additional kilowatis SEU5H per kW

(e} Eecrgy Chuspa
Blling Detmand thaaes 38 ..y rvevermicremnasan " mxssrs perkWh
Additionsl KIFSHSH-DATFS «yecmempanies ememeomnene e FRBIGI66 per KWA

‘Transwiysion Charges
Customer will pay 2 ramamlssion charge cquivalin! to Uhe st of 23
applicable cransmisafon charges that they woutd pay to CGEE as
slendard tarifl cumomer. Trawswalssion ekarges to be pald lntlnde, bat ere
not limited 1o the following PHCO appreved charpen

(1} Netwark Tramsmlsaion Services
{2} MISO Schedule Chwrges
{3 Net Conpestien Charpes

Rare &:bmuua Charpe

Cinergy Retad] Sues wilk relmburss the custoraer far by Rate
Stabilization Cherge (RSC) sevually pald by the customar.
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Exhibit C:
Customer Group: Marathon Ashland, Inc.
Customer Account List

This agreemant pestaing to the following Marathon Ashiand, e accounts:

Uy
#

1026
1033
1083
1086
1161
1183
119
1197
128
1221
1224
1251

s211
5ziz
5218
5265

5276

RN InnT
_ 533

crmse)
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BY AND BETWEEN
CINERGY RETAIL SALES, LLC
' AND
GENERAL MOTORS, INC.

“This Option Agreeraent {the "Agreemesnt™ is ssered into as of this twenticth (20%) day of
Decopiber 2004 (the "Effictive Date™).by and betwesn Cinergy Retail Sales, LLC {"CRS") 2 .
Delaware limited Habilky company, and General Motors, luc {"GM"), 2 Delaware Timited
lisbitity mmpany (cach individually 2 "Party” ornol!mmlr the "Pames') -

RECITAI..S

. WHEREAS, General Movoes, Inc for the purposes of this agreemeat only refers 1o
Genera! Motars, Inc., West Chester Qperation located within the retsf) delivery service
tervitory of The Cincianati Gas & Electric Company ("CG&E™). ..

WHEREAS, CRS has been centifisd by the Public Utilities Commission af Chio as a
Cenified Rewil Electric Supplier *CRES™) and ins the suthority to engage @ the sale of
electrical powes 2l retail;

WHEREAS, Givf desires 1o gram, an oplion to CRS 10 movide eletinc service amd CR3
desires (o provide elecific m\r:cc parsaant to the lerms outlincd herein;.

ROW, THEREFORE, for and in consideration of the m\nua! covenanis contained herein,
e Parties agree as fallows:

ARTICLE}
PEFINITIONS

The follewing definitions and any \erms defimed in this Agrecment shall apply
berconder.

"Alfiliage" means, with respect to any persoa, any other person (olhv.-r than an mdmdual) that,
direcily or indirectly, through one or more intermediaries, contyols, or'is controlled by, or i under
common confrol with, such persor. For this purpose, “conmol™ means the divect or indirect
ownership of 1en {10) pereent or more.

"Business Day™ means 2 day on which Federa! Ressrve member banks in Qkio are apen for
busingss, and e Busincss Day shall open at 8:00 am. and close at 5:08 pm. sastem prevailing
time, unless atherwise agreed 10 by the Partics in writing.

Cinexrgy Lhrporate Records
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"Cagacity” hes the meaning sci forth in any Tramsmission Provider's tatiflf or MISO's
transmission tariff, s smended from time 1o time, of as defined in any transmission tarilf of o
successor to MISG.

“Copiract Price™ meamhcpriccmWSssmfmﬂmExh:b:BmbcpmdbyGMloCRSfurmc
pwchase of the En:rgyunderuumrmm.

Qs_fu_tmgﬂm’ shn!i have the muanng specified in Section 6 1.
“Ensrey” means electric mﬁwefmmacommnlymwnasﬂmphm smyhm:
ticetric energy thal is delivered at the nominal voltage of the Delivery Poimt, cxpressed in.
megawatt howurs (MWh).
“Event of Dfank™ shal) bave the-meaing spécified in Section 6.1,

"EERC™ maans the Fodoral Energy Regulatory Gammiéé‘s’qa'oi any sucotssor agorcy thereto. :

. "Flzn® means, with respecs 1o & Transaotion, thal the nly excuse fof the fallure.to deiver Bncegy
by CRS or the fiiure io rective Bmgywm{ is Force Majenic or the other Party's Fzihne to
p:rﬁ:-rm.
mewumwww thatGMdmIIwubaxal! of tg
rewsil Encrpy roquirersents “for ils facility from CRS andl that GM shall not resell any of the
Enc:gyproﬂdedhemudertowthudpng ) ) o
"lnterest Rate* means, fu any dete the Jesser.af (a) two (2) peroens over fhe per snmum fale of
imterest equal to the prime knding tate ("Pritne Rate™) as voy be published fiom tine o time in
(he Federal Regerve Statistical Release H. I5;.or (bytie maximusn lawful fiteres! rate.

"OM’s Maximum Demand™ means GM's combined maxinum densand for alt of GM's accounts
listed on Exiibit C with The Cincinnati Gas & Electric Company as of Jamusry §, 2005,

“MW*" means megawalt.
"Term" shall have the meaning specifed in Asticte 4.1.

“Transmission Providers” means the enlity or entitics nansmntmg or transporiing the Enefgy
on behslf of CRS or GM w0 the Detivery Point,

CONFIDENTIAL

(C1mse

051

| DEE 000964



Case 1:08-cv-00U4+

6-EAS-MRA Documsnt 57-2°

Fileo v8/18/2008  Page 30f 185 |

21

2.2

2.1

24

3!

tormse)

S 367
CONFIDENTIAL PROPRIETARY
TRADE SECREY
ARTICLE N
OPTION

GM gumently receives its elemtyic service from The Cincianati Gas & Electric Company
{“CO&E™) purmznt to the applicable teriffs rews, or will provide NOTICE by December
36, 2004 that il will take ehectric service ffom CO&E in accordance with applicable CGAE
taniff requisements. GM heroby grants to CRS the exclusive option, apon (hity {30) days

nolice, to perve all of GM's acconnts and load se! fortk in Bxhibh C, including any
increnses i accordance with Section 3.1, asoFDcccmbcrm 2004 (“Optm").

CRSsbnllhav:thenghlmexcrme(hsﬂplmatanymdmngtheTumoﬂhis

Apreement.

En exchange for GM pranting CRS thit option, CRS agrees 40 pay GM <ach calendar
month of the Term, uatil excrcise of the Option, the amount sct forth on Exhibit A
(“Option Payment™}, CRE shalt work in good faith with GM 10 cstablish procedares =0
tkat the Oplion Paymzst i propeely distriboied fo cach applicable GM acoount,

Becansc this is an excligive Option, in the event GM kaves its cument tleciric strvice ang
reeetves electtic service from ey thivd party that & not CRS or an AffRiate of CRE, thes
CRE shall cszee all Option Poyments and this Agreement shall torminate and afl
ohligations of the Pastics hercumder shall ieminate.

ifCRS exereises ity Option, the Pandes shall catcr imo a power s2le agreement, inchoding
the tesms st forh in Article 111

. ARTICLEI
CRES POWER, fonmmwnms

in the eveat CRS e%::ﬂ?l‘gs‘{gop(m the power sake agiomnent bolween CRS nnd G
shall mclude arnong others, e following tems:

#. Epergy Ouantity and Type. CRS sholl provide GM with Finm, Full
Roquirctrems Epetgy and Capacity op 1o 3 MWs greater than GM's Maximom
Demand Sor al} of its accourrts &5 of Jeauary I, 2085 ("Quantity™). 1fduring the
Term of the Apreement, GM Ras additions| vad o accoons preater than
IMW, then such new Joad of actount &s nof incloded within the toims of the
Agzecment aud CRS shalt have no obligation to provide Energy and Capacity
L] GMabouclthmaﬂtysctfouhhu\:in.

Sty ppss.  Transmission service and charges will be
pmvuled n aemrdame wﬁh the Dpen gecess transmission $anfl of the Midwess
Independent Tramsmission Sysism Opesslor, Inc, or CGEE {or an offiliate on
its behalf), whichever is applicable, as filed with the FERC and as # may be
ameaded, Irom Gime to (ume, 07 any Successor tadfl Unless otherwise agreed

CONFIDENTIAL 3
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by GM, the transmission service charpe shafl be cqual to ansmission charges
spproved by the Public Utiliies Commission of Ohio for the otherwise
sumdasd offer teic schednle ppplicable 10 each participsting GM accoumt or
sucoessers 1 such raic schedule,

. Congrsst Prics. The Contcact Brice i set foth in Extibis A and B..
. Chappe to Priecs. As a retai] sale, the power sale agresment is not subject to

the jorigdiction. of the FERC; nar shall eflher Party seek to fave the FERC
azsert jarisdiction over (he Aprecmient. However, to the extent that cither the
PERC or the Peblic Unilisics Commnission of Obio assents jurisdiction over the

‘Agreement, the Parfics sgree that the Contraxt Price specified above is just and .

reasonable and consistont with.the pubfic interest, Nefther CRS nor GM shall
w&mum&fytkﬂommmmﬁeawoMgWMwy bady.

. Temm Tbctemufdupowersnleagmunmshaﬂbcthrnughnmbcrn

2008 provided that GM may scrminste this Agreement in its entirety, including
any coptraci with CRS, upon twelve (12) months written notice provided that

. such termimation shall be effective for all GM accounts and for this ewire

agresmont.
ARTICLE IV
TERM OF AGREEMENT
Agreement Tetm and Effective Date. This Agreement shall bscome eficclive upon

exectiion by the Pertics. This Agreement shall extend from Janeary 1, 2005 throngh and
includiag December 71, 2008, endess terminated oariier in accordance with the terms of

this Agreemen! ("Term™).

Alter Terminatiop. The applmbl: provisions of this Agreemen: shall continue in effect
after termination thereof o the extont necessary. fo. provide for ﬁnal bifling, billing
sdjustrments and payments.

ARTICLE Y
BILLING

Payment. CRS shall submit thie Option Payment to GM within fifteen 15) days after the
end of each calendzr month.  The payment shal be submitted ta the fullowing accoumt

General Motors, Inc.

NAD Util Paymnt Dept. C/0 EUSB
O Box 319022

Chicago, 1, 60631
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. ARTICLE Y1
DEFAULTS AND REMEDIES

6.1 Evenis of Deboull. An *Event of Defauk” shall mean, with ssspret w 2 Panty
{"Defaniting Party®}, the sccnmencs of any of the folkwing:

651 =ny replesemétion ot wasraaty made by the Defauking f'nﬁy hescin shall at any
'ﬁnumwmhﬂnwnﬁsladinginmma aterial to this Agreement;

6.12 the fallure of the Defaulting Party w perfor any covenant set forth in this.
Agreement {sxcept to the exient constiating # soparate Event of Default,)} and
suehhhm:snmmcdwm ﬁw(S}BmmDaysaﬁerwmmm:
thereof 10 the Deflting Party; .

§.1.3  the Defauiting Party comsolidates or amalpamates with, merges with or inta, or
wansfers all or subsantially all of its assess to, another caticy mad, 3¢ the 1ine of such
conpolidation, amalgamation, merger or sramsfer, the resuking, surviving or

_ transferee entity fails 1o spsume all of the obligations of such Party under this

6.4.4 the Gilore 16 make when due, ary payment requived pursusnt to this Agreement if
such Bilure is nol semedied within five (5) Business Days aﬁer wrilten notice of
suchfaiturcsgnmbyllwmhc:hny or

615 the Defanlting Panty (i) files 2 petition or otherwise commences o acguiesces ing
proceeding under sy bankrupicy, insolvency, reorganization of similar kaw, or bes
any such petion filed or commenced against it and such petition is vo! withdrawn
or dismissed withir thirty {30} days efler such filing, () makes an assignnent or
any gereral amangement for the benefit of creditors, {jif) otherwise becemes
bankeup! or insotvent (however evideaced), {iv) bas a lignidater, sdminigtmtor,
rceiver, trusiee, corserveior or sisilar ofiicial appointed with respect 1o it or any
z:s.ﬂz:tml portion ol its propeaty of assets, or (v) is amabls to puy‘u debis as they

6.2  Remedies ypap an Evert of Defaglt, Upon (e ocourrence (and cominpation beyond the
applicable cire period) ol an Bvent of Delult with respect o 3 Defanlting Party, the Non-
Defznking Parly shall have the right 10 1eminere this Agrwnmt i exereie ali rights and
remedics availablc to it in baw or in oquity. - -

63  Other Teymination Evems. If performance by either Pmy under this Agrecment becomes
subject 1o regulation of any kind whstsocver under any’ law, rule, regulation, order or
sitmilar provision (0 & gréater or diffcrent extent than that existing on the Effective Datc and
such regulstion sither renders this Agreement iflegal-or untnfoscesbie or comtrary 1o
mgubm atthority, then such Party shali have the right vpon ity {30} days notice 1o
terminaie this Agreement witbout further Jinbiity. FERC’s delerminttion that CGLE s

(Srasany
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prohibited from seliing whoieaals power o CRS pursuant wo-CG&E's tariff shall allow CRS
- {o terminate this Agreement in ity sole diseretion with thirty (30) days watten notice and
without further Kabilicy.

ARTICLE Vi
LIMI'IA'ITONS DUTY TO MITIGATE |

7.1  Indemnity CRS AGREES 7O PROTECT, INDEMNIFY, HOLD HARMLESS AND
DEFENP GM ITS OFFICERS, DIRECTORS AND EMPLOYEES, AGAINST ALL ACTIONS,
CLAIMS, DAMAGES, DEMANDS, SUITS AND OTHER LIABILITIES, INCLUDING
ATFORNEY FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT OF, IN .
WHOLE OR IN PART CRS'S EMPLOYEES, AGENTS AND SUBCONTRACTORS BREACH
OF ANY TERM OF TRIS CONTRACT, OR ANY ACTY OR OMISSION IN THE
PERFORMANCE OF THIS AGREEMENT.

GM AGREES TO PROTECT, NDEMNIFY, HOLD HARMLESS AND} DEFEND CRS, ITS
OFFICERS, DIRECTORS AND EMPLOYEES, AGAINST ALL ACTIONS, Crads,
DAMAGES, DEMANDS, SUITS AND OTHER LIABILITIES, INCLUDING ATTORMNEY
FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT OF, IN WHOLE OR IN
PART GMS EMPLOYBES, AGENTS AND SUBCONTRACTORS BREACH OF ANY TERM
OF THIS CONTRALT, OR ANY ACT-OR OMISSION IN THE PERFORMANCE OF THIS
AGREEMENT. .

7.2 Limitation, of Remedijes, Lisbilty znd Damages, THE PARTIES CONFIRM THAT
. THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPQOSES HEREOF. FOR BREACE OF
ANY PROVISION DF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE DBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
FROVISION AND ALL QTHER REMEDIES OF DAMAGES AT LAW. OR IN
EQUITY ARE WAIVED. iF NO REMEDY OR MEASURE OF DAMAGES 13
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,

Hu b CONFIDEML p
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BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE 18 SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TQ
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE

LIQUMIDATED, THE PARTIES ACKNOWLEDQGE THAT THE DAMAGES ARE
- DIFFICULT OR MMPOSHIBLE TO DETERMINE, OTHERWISE OBTAINING AN

13

82

fClaesry

ADEQUATE REMEDY 1§ INCONVENIENT AND THE LIQUIDATED DAMAGES
COMSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Dty to Mitieate. EachPmyagrmthuithasa.dmymnﬁigue damnages end covenanty
that it will use commercially reasonable efiorts to minimize any damages it may incoras a
resull of the other Parcy's performasoce or sop-perfosmance of this Agresment,

ARTICLE VDI
GDVERNING LAW - DISPUTE RESOLUTION

B! Qoveing Law snd ujsdietion THIS AGREEMENT AND THE RIGHTS
-AMD DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY
AND COMSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE
WiTH THE LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN
ﬂ:if:OST ATE .&ND FEDERAL COURTS LOCATED N HAMLTGN GOUNTY
0

Dispute Resolotion. An}'vhm. CORLroversy o dtspmzmgomofor relating to this
Agresmen, or the breach thereof, shail be resolbvetl fully sud finally by binding arbitration
wder the Commercisl Rules, bk not the administration, of the Amcricsn Asbiration
Association, except te the cxtent that ihe Commercial Rules canflict with this provision, in
which cvent, this Agreoment all control, This arbitrafion provision shall not limit the
right of cither Party prior b or during any such dispie to seek, use, and smpioy anciliary,
orymbmn)rorpmmnmrights andfnrremodm,mmm otherarise, ior the purposes
maintaining the statos quo untit suck time as the erbilration awand-is rendesed of the
dispute is otherwise sosobved. The arbiration shall be conducted in Cincinnati, Ohio. and
the laws of Ohic shall govers the censiruction and interpretation of this Agrecmicnt, excepl
to provisions selaicd 1o conflict of laws Within ten (10) Business- Days of sérvice of 2
Demamd for Arbiiration, the panics may apres Bpon 3 sole mabitralcr, or if a 5ol arbitralor
cannot be agreed wpon; » pane] of three arbitrators shall be pamed. One arbitrator shal! be
sclected by CRS and ome shall be scicoied by Buyer. A knowledgeable, disimercsied and
impartial atbitrator shalt be selected by fhe two arbigators so sppointed by the pargdes. 17
the arbitrators appointed by the pertics csonot agree vpon the third stbitrator within ten
{10) Businces Days, then cither Party may apnly (© uny judge in any court of competent
Jurisdiction for appointment of the third arbitralor. There shall be po discovery during the

, 7
CONFIDENTIAL 7 058
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arbitration other than the cxchange of information that is provided to the arbitrmor(s) by
“the Partics. The arbitraor{s) shall have the authority only 1o award cquitable refief and
compensalory demages, and shall oot heve the suthority so awend punitive damages or
other non-compensstory damages. The docision of the arbitrator(s) shall be remdered
within sixty (60) Besiness Days afier the dte of the sciection of the abitrator{s) or within
such périod as the Parties niay otherwise agree, Each Pany shall be responsible for the
fees, expenses and come jnourred by the arbitrator appointed by cach Party, aud the fees,
expenses and costs of the third arbitvator {or single arbitrator} shal? be borne cqualiy by the
Patics. The decision of the athitrator(s) shall be final and binding and may not be
appealed. Any Party may spply 1o any covrt having jurisdiction lo:nfm:c the decigion of
the arbitrater{s) and to obisin & judgment theseor.

Notwitlstanding the foregoing, the Panies may cance] or lenminate tiks Agresment in
accordance with its terms and conditions wikhout bcmthumdto foliow the proceduses
sel forth in this Asticle.

ARTICLE IX
~ MUESCELLANEQUS
Reprosertations and Warranties -On the Bffective Date snd on the date of entering into this

Agreerment, each Party represonts and werranls 1o 4he other Party that (3) it is duly
erganized, validly existing and in good standing wndir the laws of the jurisdiction of #1s
formaption and & quelified w conduct its busiress in cath jurisdiction; (b) i has aB
repulatory authorizetions necessary for.it to legally perform ils obligations ueder this
Apreemitst and nny oihor documeoiation 7elating to this Apreement; () the excoution,
dedivery and performance of this Agreemont and any other docimnentation relating to this
Apreemant are within its powers, lave been duly avthorized by all necessary action and do

- 1t violate sny of the tenns and conditions i its poverning docwraents, any contracts to

which it is 2 party or any law, rulc, reguistion, order er similar provision applicablc to it
{d} this Agreement ad cach olher document cxstwmted and delivered In accordence with
this Agreement constitutes #is legatiy valid 2nd binding obligation enforceable apainst i in
stcordance with ils terms; {€) there are 0o banknupicy proceedings pending or being

- contemplated by it or, to its knowledge, threatened against it () there it a0t pending or, to

its knowledge, threatensd against it or any of i1 affiliales any legal proceedings that could
materially adversely affect its ability to perform its obligation under this Agreesrent a5 any
other document relating to this Agreement; () no Event of Defbult or evont which, with the
giving of notice or lapsc of lime, or both, would constituie an Event of Defalt with respect
o it has ocevrred and is continning and ro such event or circumstance would ocour as a
result of s ensering inte or performing s vhligations under this Agrecmen! o5 2ny olher
documsat telating, to this Agreement or aty Transaction, and (k) 2 & actmg for its awm

- ateounl, has made its oww independent decixion to enter inte this Apreement and as to

whether such Agreement is appropriste or proper for it based wpon #s own jodpent, is not

 relying upon the advice or recommendations of the otber Pasty in 50 doing, and is capabie of

assessing the merhts of and undersianding end undermands and acceprs, the werms,

{cInse:}
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conditions and risks of this Agreemnent.

Assizpmest, This Agreement shall be essignable by CRS withowt GM's consent provided
such assignmen! is 10 any ofher direct or indirect subsidiary of Cinergy Corp. and provided
that such direct or indirect subgidiary hes an equivalent or higher credit rating than CRS.
This Agreement shall be assignsble by GM without' CRS' consest provided such
assgmment is to any other direct or mdirect subsidiary of GM mel provided that such direct
or indircel subsidiary has an cquivalent or higher credit mating than GM. Aay other
assignment by either Pary of this Agreement o any rights or cbligstion bereander shall
be made only Witk the ‘writtcn comscht of the other Party, which consemt shall ot be
voreagonably withheld. -

HMofioes. All notioes, vequests, statements oy payments shall be made as specified below,

"Hotioes mequired 0 be in writig shalt be delivered: by Jeer, Sxeimile o other

dothmentary form. Wofice by regslar mail shall be deemed 10 have been received thoee
{3} Business Days afier i hes been seal. Notice by facsimile or hand delivery shajl be
deemed to have bogn Teccived by the close of the Business Doy on which it was trapsmitied

" or hand dolivered funless transmitted or hand delivered afier close of norma! business hours,
* in which case it shall be deemed to have been reccived &t the close of the next Business

Day). Notice by overight or courier shall be deessed to hnve been sescived two (2)
Businass Days after it has been sent. A Perty may change &5 addresses by providing notice
of the same in accardance with this Section 23,

Te CRE:

James

B. Gainer

139 Enpst Fennth Street
Cincinnati, OH 45202

Fhone

-313-287-2633

Fex-513-287-19G2

Te GM:

Ptfip

A Leack

Energy & Utility Services Group
Worldwide Facifities Group
PCC-Ceniral

Meail Code 483-520-168

2000 Cemtoipoint Parkway
Pontiac, M 4834)

Phone.
Fax:

[{=FF T

(248) 7531763
{248) 753-6225

CONFIDENTIAL ¢
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94  Gepeml This Agreement constitetes the ontire agreement between the Partios relating to
the subject matter comemplaied by this Agreement. This Agreeinent shall be considered
for all parposes a5 prepared through fhe joint cfforts of the Parbies and shall not be
construed aguinst one Panty or the olher a5 2 result of the proparntion, substitution,
submission or ether cvent of negotistion, drafting or execution hereol No amendment or |
medification- 10 this Agresment simll be enforceeble wnicss set forth in writieg #nd i
eazouled by both Pasties. This Apreemeat shall not impert any rights enforceable by any
third party (other (han a permitted successor ot sssignoe bound to this Agreement), No
waiver by a Party of any defaul: by the other Party shall be construed a5 2 waiver of any
other defauk. Any peovision declared or rendered wnilawsl by any applicable cowrt of bw
of regulatory ageacy or deemed unhawfl because of e sialutory change will not otherwise
affect the remaining lawfi) obligations that arise under this Agresment. The headings
wsedd herwin are for conveniznoe and refmeqmrposos only. Al indemnity and andit
nights comtained horein shall sarvive the terminztion or expiration-of this Agreement for

mﬁ)m

9.5  Confidentiality. Neither Party shall dm}nsc the teums or conditions of this Ageecment to a
thirt party (other thar the Pariy's employees, Affiliates, Jenders, counsel, secountants or
edvisors who have s need to know.such information and hsve apreed ta'keq:usuchmms
confidential) except in order to comply with any applicsble law, rogulation, or in
conneetion with sy conit or regulatory proveeding applicabie to zuch Party; provided,
howeves, each Party shall, to the exten! practicable, wse ressomable 2fforts (o prevent or
fimit the disclosure. The Parties shall be entilled to all remedies available at law or in
eqhity 1o enfinrce, or seek relief in connedtion with, this oenBidentiality obligation

9.6 Counterparts This Agreement may be separmiely executed in counterparts each of which
when 50 executed shall be deemed 10 constitute one and the same Agyestnent.

9.7  This Agrecment supervedes and feplacss & jts cotirety the agreement between CRS and
GM daied Novomber 8, 2004, Nothing in this Apresment shall affect the terms and
conditions agreed to-by Cincrgy and the Industrig! Encegy Users-Ohio putsuant to the

spreement dated May §, 2000 related to Ge seftiement of certain issues in PUCO Case
Ho. 99-1658-EL-ETP.

The Partics have caused this Agreement to be execmied by ftheir duly Iullmnzz:d
representatives in multiplc counterpants as of the Effective Date,
CINERGY RETAIL S3ALES. LLC GENERAL MOTORS, ENC.

e,

cmsey OONF,[D 2
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- mm_jws@\m’}
Date: ' Daic Vezomee, 2t Zodl
As to clense 9.7:
Date:
4
CONFIDENTIAL,
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‘ Exhibit Az
Customer Group: General Motors, Inc.
Quarterfy Option Payment Calculation

The CRE opfion peymrent wild be cquivalent (o the actal smount paid to The Cincinnati Gan & Eletinc Compeny
for the following billing charges wader ifs prarketbasos standasd service offtr approved by the Comenission in
Cese Mo, 03.93-EL-ATA: v

Regulatory Trensiticn Charge (RTC)

Arsully Adjustss Component of FOLR Charge (AAC)

Fucl and Funchuse Powsr (FPF) - inclwdes Enission Allvwante Expense

5% of Systesn Reliability Tracker (SKT)

IsFactreoturs Mantenanes Fund {IMF) Charge in exonss of 4% of “Ettle g -

Eleetric Chaioe Intafficiem Retom Notier Foo charged 0 custemiess, wha have given nofice ol thel senen 1o

??&B staxdand earify service on or before 12/3002004 and ars cotivaly teking COAE service no fater thas
(3172005, '

Tt 8 v - &

CONFIDENTIAL
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_ EXHIBIT B:
" Customer Group: Geneval Meotors, (ne.

CRS Gemﬁon Rates for former Rate DS Standard Service Customers

Net Mosthdy Bili .
Conapoicd in sccondance with the follonding charger. (KNewatt of demand s
sbbreviated o3 %W an kitownii-heurs are abbrevisiod as kWhi

Grazration ChaTEes 7 B

(%) Pemand Charge
First 1000 klfonaits .. FLESH prr kW
Additionnl kilewatts 350574 per kW
{b} Exergy Clanpe

Bifting Derarnd et 300 .. vovsrasserserronmensisnes FOM1I5T6 per kW
ACditions) KEOWML-BOGLS 1rewrrirmasrassraricnen 50016266 per kWh

Transmisslon Charaes
Cmtomer will pay e transmisaion charge equivalent to the suan of 2l
spplicable tranamisvian charpes thaf they wonkt pay to CC&E as 8
slawdard parlf customer, Transpdssion chavges to be paid inchude, birl ave
not fimited 1o the fallewing PUCO approved charges:

{1y Network Tramsruinlos Services
{21 MIS0 Schedule Charpes
(%) bet Congestion Charges

Rate Stbilization Charpe

Clrerpy Retal! Sales will reimburse the casiomer for sny Rare
Stetllization Charge (RSC} octeaRy poid by (he cestomer.

CONFTDENTIAL
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Exhibit C:
. Customer Group: General Moters, Inc.
Customer Account List

This agresmens pecains ta tv: fliowing General Motors, lnc. aecounts:

CONFIDENTIAL
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CINERCY RETAIL SALES, LLC
AND
BP FRODUCTS NORTH AMERICA, INC.
This Option Agreeraent {the "Agreement”) is entered into as of this 1% day of January 2005 (e
“Effective Date") by and between Cinergy Retail Sales, LLC ("CRS”) 2 Delaware lintited
Tiability company, and BP Products North America, Inc. {"BP"), a Maryland eorporation (cach
individually s *Party” or colleciively the "Perties™).

RECITALS

WHEREAS, BP operaics gasoline service staions and puwrchases eleciric power service from
The Cincimati Gas & Elecitic Company (CG&E) on melered accounts fisted on Exhibit C,

WHEREAS, CRS has been cerlified by the Public Utilities Commission of Ohio as 8 Certified
Retail Eleciric Supplier (“CRES”) and has the autherity to engage in the sofe of electrical power at
resail;

WHEREAS, CKS and'BP desire to establish terms and conditions for this optios.

NOW, THEREFORE, for and in consideration of the muinal covenants conlnined hersir, the
Parties apree rs follows:

ARTICLE1
DEFINITIONS

The following definitions and any terms tiefined in this Agresmeans shall apply
hereunder,

"Alfiliate” means, with respect to any person, any other person {other (han an individual) tha,
directly or indirecily, through one or rmtre intermediaries, controls, ar is controlled by, or is uades
common contcol with, such person. For this purpose, "contml” mesns the direct or indirect
ownership of ten (10) perceat or more. e
ﬂn Corporate mm-
4016277

, waiii ]

~ ﬂ_o‘mgh cnde-v——’v-ﬂ--ﬁﬁa .
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*Bask Contract Price" means the price in $US as set forth in Exhibit 8 to be paid by BP o CRS }.

for the purchase of Generation and Transmission service under this Agreervent

"Busipess Day” means a day on which Federal Reserve member banks in Ohio are open for
business; and z Business Day shall open at 3:00 a.m, and close at 5200 p.m. eastern prevailing
time, unless otherwise ngreed (o by the Parlies in writing.

“Maximom Degyand” means BP’s combined maxisrum annual demands Yor ai) of BP's scoounts
fisted on ExhnbﬁﬁwﬂhCmcmmﬂGas&Eieom{"CG&E")fm&wmlvenmﬂhsmdiag
December 31, 2004.

“Capasity” has the memning st forth i amy Transmission Provider's tadff or MISO’s
transmission tariff; as amended from tine to iime, or as defined in any-imnsmission taridf of a
secessor to MISC.

“Defauiting Party” shalt have the meaning specified in Section 6.1.

"Engrgy” means checutie energy of the character commionly known as three-phase, sixty hertz
eleciric energy that is deivered at the nominal voltage of the Defivery Point, expressed in
megawatt hours (MWh).

“Event of Defanlt” shall bave the meaniog specificd in Section 6.0, ~
"EERC" means the Federal Energy Regolatory Commission o ary successor agency thereto.

“Figm” mmstiiatmendymmmrunﬁdmmddlm&mgywmmm&ummmm
EmrgybyBPmFmMajwcorlhemmrs&ﬁuwwpsﬂm

“Fylt Reouirements Energy™ means, except as provided herein, that BP shall purchase all of its
retail Encrgy requirements for its facility from CRS and that BP shall not reself any of the Energy
provided hereunder to any third party.

"M_Rm'; means, for any date the lesser of (a) two {2} percent over the per snnum rate of

imterest equal to the prime leading rate ("Prime Rate™) as may be published from time 1o Gme in
{he Federal Reserve Statistical Release H. 155 or (b) the maximwim Jawful interest rate.

MW" means megav;'atl.
*Term™ shall have the meaning specified in Article 4.1,

“Transmissian Providers" means the eniity or entities wansmitting or ransporting e Euusy
on behalfof CRS or BF lo the Delivery Peint.

coﬂﬂ"m E
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ARTICLE X
OPTIGN

BY curreatly purchases jis generation clectric service from The Cincinnati Gas & Eleotrie
Company (“CGXE™) pusuahit 10 the applicable tariffs or will provide notice by December
30, 200 that it will purchase peneration dleciric service from OG&E starting oo laicr than
Decervber 31, 2005 in accordance with applicable COEE (rifl requircments. BP herehy
granis to CRS the exclusive option, upon thirty (30Y days notice, 1o provide peseration
elentsic service for all of BMs atcounts and Joad set forth in Exhibit C, inclyding any
increnses in accordamce with Section 3.4, as of Decerber 31, 2004 (“Option™). In the
event that an Electric Choice Insufficient Return Notice Fee is inconed by BP due o
switching beck 10 CG&E standard tarriffed servies prior to kawary 31, 2005, an amount
equivalent to said fee will be guid to BP by CRS. ‘ .
CRS shall have the right fo exercise this Option at any time dusing the Term of this
Agreement.

In exchange For BP granting CRS this aplion, CRS agrees 16 pay, BP cach calendar year
quarter of the Teom, untif cxercise of the Option, the amount st forth on Exiibit A
(“Option Payment™). The Panies agree that il BP defaults or is definquent, after any
applicable cure peciod, in any of its payments w CG&E or CRS for any service provided
to BP, then CRS has the right to offiet the Option Payment due herounder with any
amaunts that are owed by BP to COGXE or CRS.

‘Becmusc this is an exclusive Optioa, in the event BP leaves its current clestric sorvice and

" receives electric service feom any third party that is not CRS or an Affiliate of CRS, then

1s

3.}

0t et P e

CRS shall cease alf Opiion Payments and this Agreement shall terminate and all
vbligations of the Parties hereander shall iemminate. '

If CRS exercises its Option, the Pesties shall enter into & power sale sgreement, including
the terms set forth in Article I,

ARTICLE 1
CRS POWER CONTRACT TERMS

In the event CRS exercises s oplion, a power sale sgreement between CRS and BP will
be pegotinicd. The power sale apreement shall include penerally accepied 1erms and
conditions relating to e sale of compentive reiail eleciric generation sorvice, including,
among others, the following teyms: .

a. Energy Quoniity end Type CRS shall provide BP with Finm, Ful
Requirements Energy and Capacity up 10 3 MWs grester than BP's Maximam

CONFU)W‘AL | 3
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Demand (“Quantity™). If during the Tenm of this Agreament, BP has additional
load or accounts prester than 3MW, then such new toad or accoumt 35 nol
incladed wilhin the terms of this Agreement and CRS shali have no obligation

"to provide Bnergy and Capacity to BP above the Quantity set forth berein.

Transmission Service pd Cherpes. Transwnission scrvice will be provided in
eccordence with the open access wansmigsion tmifl of the Midwest
Independent Transmission Systema Operator, Ine. or CGRE (or an affiliatc on
its behalf), whichever is applicable, a¢ filed with the FERC and a5 it may be
amended, fram time to time, or any successor tarifl. .

Base Contrace Price. The Base Comract Price is set forth in Exhibit 8.

Chappe 1o Prices. As = retail sale, the power gale agreoment #s po? subject 10
the jurisdiction of the FERC; nor shall sither Party seek to have the FERC
assert jurisdiction over the Agrectnent. Howeves, 10 the extent that gither the
FERC or the Public Uiilities Cammassion of Ohio asserts jurisdiction over the
Agrecment, the Parties apree that the Contract Price specified above is just and
reasonable and consistant with the public interest. Neither CRS nor BP shalf
ssek to modify the Base Contract Price thyough the auspices of any regulatory
body.

Tem. The term of the power sale agreement shall be through December 31,

Credit. The power sale agreeraent will have terms and conditions as sipslar as
possible to CORE's existing wwbundled terilfs. CRS wifl not require surety
bonds, deposits or ather eorporaic guaraniees, :

Adinsted Base Contract Price. If CRS exercises this option, then the combined
net peneralion cost pyid W CRS and CG&E will be an amoumt equivalent to
Big G, plus FPP (including emission allowagces) pius IMF up to 4% of little g.
In addition, there will be transmission charggs lo be paid (o0 CRS as set forth in
Exhibit B.

ARTICLE IV
TERM OF AGREEMENT

4.1 ent_Term aod Effective Date. This Agreemenl shall become effective upon
execution by the Parties. This Agreement shali exiend from Janmary 1, 2005 through and

includimg December 31, 2008, unless terminated eastier in accordance with the erms of
this Agreement "Term™). .

CONFIDENTIAL
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42 - Aprecment Termingtion. This Agreement terminaies if the Commissian in the ongoing
CO&E fuel com recovery cases, fails lo approve as part of the capped Provider of Last
Resort Charge, a fuel cost recovery mechanism such that Fuel cosis equal the average
embedded fusl costs for all consumers in CG&E's service territory served by any Cinergy
‘tompany.’ This Agreemen? shall also tenminete if 3 court or administrative agency of
competent wisdiction issuss an ovder depriving e Partics of the bentfits of this
Agresment or otherwise voiding this Agreement. Before sermination of this Agreement,
the Parties agroe to use best efforts to fulfill the intent of this Agrecemend by negatiating
amendments to- this Agreemeant thal put the Pariics in subsiantially the same overall
econmnic positions &5 created under the PUCO"s Order dated November 23, 2004 in Case
No. 13-93.EL~-ATA gd this Agresment. '

43 Afier Tenmination The spplicabte provisions of this Agrecnsent shall contiome in effect
after termination thereol 1o 1ho extent meccssary so provide for final billing, biliing
adjustments and payments. ' ’

ARTICLEY
BILLING

51 Payment. CRS shall sobmii the Option Paysocnt to BP by cheek or wire wansfer within
Torty«five (45} days afler the ¢od of each calendar year quarter.  The payment shall be
subimitted to an recount or address designated by BP:

ARTICLE V1
. DEFAULTS AND REMEDIES
6.1 Evenis of Defaylt. An "Event of Default” shall mean, with respett to a Party

("Defauiting Party”}, the octoence of any of the following:

£.1.}  any tepresentafion or wamraaty made by the Dcfaulting Party hereln shail at aoy
tmic prove 10 be fatse ar misleading in any respect material to this Agreement;

6.1.2 the failurc of the Defaulting Party 1o materially perform say covenant set forth
in this Agreement (except io the exient constituting a separate Event of Default,)
and such &ilure is not cured within five (5) Business Days sfley written notice
thercof 1o the Defeulting Porty;

6.13 the Defwslting Pasty consolidates or amalgamates with, merges with o into, or
transfers all or Substantially all of its assels so, anmbier entity and, at the time of such
congclidetion, smalgamation, merger or wransfer, the resulting, surviving or
transferce entity fails to assume all of the oblignions of such Pasty under this
Agrecment;

TDENTIAL
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6.!4 the failure to mkwdmdue,anywmqmmﬂpmmwth&s&m:f
such failure is not remedied within five {5) Business Days after written notice of
such fatlure is piven by the other Party; or

6.1.5  the Delalting Panty &) ﬁlcsnpeﬁﬁunorothmmmmm acquiescesfna

proceeding under any bankruptey, Insalvency, reorganization or stmilar law, or has

* any such petition filed or coramenced against it and such petition is not withdrawn
or dismissed wilkin thirty (30) days after such Aling, (i7) makes an assignment or

. any generat arrengeiment for the benefit of craditors, (iif) otherwise becomes
benkrupt of insotvoat (however evidenced), (iv) has a liquidaos, administrator,
receiver, inustee, conservator or similar official appointed with respect to it o any
substamial portion of its property or assets\. or (v} is unable to pay jrs debis as they
fall due.

Remedics upon ap Evem of Defoult. Upoa the occurrence {and-coatinuation beyond the
applicable cure petiod) of an Event of Biefauft with respect to 2 Defaultng Party, the Non-
Defaulting Pacty shall have the right 10 weminate this Agreement and exercise all rights and
remedics available to itin Iaw or in equity.

ARTICLE VL
DUTY TG MITIGATE
to Mitigate, Each Party agtecs that it has a duty to mitigate damages and covenants

that it will use commercially reasonable efforts to minimize any danages it may incur as
a resitlt of the other Pany's performance or non-performance of this Agreement.

ARTICLE V1]
GOVERNING LAW - DISPUTE RESOLUTION

i and Jurigdiction. This Agreement and the rights and duties of the Partics
hereunder shall be governed by and construed, emforced and pesformed in accordance
with the Jaws of the state of Ohio.

Dispute Resolution. Any claim, coatroversy or (spuic arising owt of o relating (0 this
Agreement, or the breach therseof, shall be resolved fully and finally by hinding erbitrstion
under the Commercial Rules, bui not the administration, of the American Arbitration
Association, except to the extent tha the Commersia) Rules conflict with 1his provision, in
which cvent, this Agreeraent shall coatral. This arbitration provision shall pot limit the
right of cither Pasty prior 10 or during any sach dispute 10 seek, use, and employ ancillary,
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes
mainiaining the status quo until such time as the arbitradon award is rendered o the

)

070

DEE 600983




Case 1:08-cv-.00!-EAS-MRA Document 57-3 FIIe&thZOOB Page 51 of 158

Lo : ﬂmFIDENTLl\LPRoPR}ETARY 50 $3H-

Tanmess 1:11PM TRA.DE SECRET

dispute is otheywise resalved. The agbitration shall be conducied in Cincinnati, Ohio and
the laws of Ohlo shall govern the construction and interpretation of this Agreement, except
to provisioas related to conflict of Jaws. Withia ten (10) Business Days of service of a
Demand for Arbitration, the parties may agree upon 2 soie arbitratos, or if s sole arbitsstor
cannot be agreed npon, a paned of three arbitrators shall be named. One arbitrator shall be
selected by CRS and onc shall be selected by BP. A knowledgesble, disinicrestad and
impartial arbitrator shell be selected by the twa arbitrators so appointed by the partics. Il
the arbitralors sppoinicd by the pariics cannot agree vpon the third arbitretor wishin o
(10) Business Days, then eilher Pasty may apply 1o any judge i any court of compeical
jurisdiction for 2ppointment of the third achitrator. There shall be no-discovery during the
" arbitration other than the exchange of information thal is provided 0 the arbiwator(s) by
the Parties. The arbitratoe(s) shall have the authority enly to award equitable relief and
compensatory dameges, and shall not have the suthority w swasd punitive damages or
otber mon-compensatory damages. The decision of the arbitrator(s) shail be rendercd
_ within ninery (90) Business Days afier the date of the sslection. of the arbitrator(s) or
within swch pariod &s the Patticy tuay otherwise agree. Each Party shall be responsibile for
the Iees, expenses and costs incurred by the arbittator appoinied by cach Parly, snd the
* fees, expenses and costs of the third arbitratar (or single arbitrator) shall be bome equally
by the Partics. The decision of the arbitrator(p) shall be Final and binding and may rot be
appealed, Any Pacty may apply to any court having jurisdiction o enforce the decision of
the arbitrator(s) and o obtain 2 judgiacnt thereon. -

- Notwithstanding the foregoing, (he Partics may cancel or terminate this Agreement in
awurdancewnhnstﬂmsandomﬁlmwﬂhnm bnngreqmreﬁtofoiluwﬂwpmcedmu
set forth fn lbls Article.

ARTICLE IX
MISCELLANEQUS

9.1 Represcntatipps and Warranties, On the Effective Date and on the date of entering into this
Agreement, each Parly represents and wanants (o she other Party that: (a) it is duly
organized, validly existing and in good standing under the laws of the jurisfiction of its
{ormation and is qualified to conduct s dusiness in each jurisdiction; (b) it has aff
regulalory aulhorizations necessary for it to legaily perform its obligations under this
Agreement and eny other documentation selating to Uhis Agrecment; {c) the cxecution,
delivery and performance of this Agresment and any other documentetivn relating io this
Apgreeraeni axe within its powers, have been duly auwthorized by all necessary action and do
not violate any of the terms and conditions in its goveming documents, awy contmcts 1o
which It 13 a party or any law, rule, regulation, order or similar provision applicable to it;
{€) 1his Agreement ard cach other document exccuted and delivered in accordance with
this Agreemeal constitutes its legally valid 2od binding obligation enforceable against & in
accordance with is tenms; {e) there arc no benkrupicy procsedings peading or being
contemplated by it or, to its knowledge, threateped against it; (f) there is not peading or, o
its knowledge, threaiened againsi it ov 2ny of its affiliates any lopal proceedings that couid

7 CONFIDW ! . | 07 1
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maerially adversely affect its ability to perform its obligation under this Agreemont or any
other document relating to thiz Agreement; (2) no Event of Default or event which, with the
giving of notice or lapse of time, or both, would constitute an Event of Defaull with respect
to i1 has ocawred and is contiming and no such event or circamsiance would occur as a
result of its entering into or pecformsing its obiigations under this Agrezment or any other
document relating o this Agreement or any Tmnsaction; and (h) it is acting for jis own
aceougt, has made its ows independent decision .16 enter into this Agreement and as 10
whelherdeAgmememmappmpnateorpwmrfonlhasndnponﬂsownjudgnml,lsm
relying upon the advice or recommendstions of the other Pacty in s0 doing, and is capable of
assessing the merits of and understanding. and undesstands and accepis, the terms,
conditians and risks of this Agreement. _

92 Amignment. This Aprecment shall be agsignable by CRS witboul the BF's consent

- provided such assignment is 1o any other direct or indircet svbsidiary of Cinergy Corp.

provided that such divect or indirect subsidiary has an equivalent-or higher eredit roting

than CRS. Any other gssigament by cither Pagly of this Agreemeni or any rights or

ob!ngaﬁmhwcmdcrshaﬂbemdeodywnhthcwnnwcomuoﬁhemm which
consent shafl not be vareasonably withheld.

93  Notices. Al? notices, requests, siatements or payments shall be made as specified below.
Notices required 0 be in wiiting shall be delivered by letter, facsimile or other
documentary form. Notice by regulor meil shall be deemed o kave been rectived three
(3) Busipess Days after it has been sent Notice by facsimile or hand delivery shall be
desmed to have béen received by the close of the Business Pay on which it was irapsmitted
or hand defivered {unless transmitied or hand delivered after close of nonnal businsss hougs,
in which case it shall be deemed 1o have been received ot the close of the next Business
Dray). Notice by ovemnight or cowrier shall be deemed to have been received two (2)
Business Days afier it has been sent. A Party may change its agdresses by providing notice
of the same in accordance with this Section 9.3.

To CRS:

_ James B. Gainer
" 139 East Fourth Street
* Cincinnali, OH 45202

* Phone - 513.287-2633
Fax - 513-287-1902

Fo BP:

David F. Boehss, Esg,
Michael L. Kuniz, Esq.

Boehm, Kurtz & Lovry
36 E. Seventh Sirect, Suite 1510

FWW

cOoN
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Cincinnati, Ohio 45202
Ph: 513.421.2255 Fax 513.421.2764

804  Geneml. This Agreement constitnics the entire agreement between the Panlies relating w
the subject matter contetmplated by this Agreement. This Agreement shall be considered
for alt purposes as prepared through the joit offorts of the Parties and shall pot be
construed against onc Pasty or the other as a result of the preparstion, substitwtion,
submission or other event of negoliation, drafting or execution bercol. No amendment or
modification to this Agreement shall be enforceable unless set forth in writing and
executed by both Parties. This Agreement shall not impart sny rights enforcesbic by apy
third pasty (other than & permitted successor or assignee bound 1o lhis Agreerseaf), Ne
vaiver by s!'mtyufauydcfanltbytlmothﬂ Party shall be construed a5 & waiver of any
other deFauit. Any provision declared or rendered unlawful by any appliceble court of law
or regulatory agency or deemed unlawful becanse of # statutory chengs will hot otherwise
affect the remainipg lawfol obligations that arize under li\isAgreum.Thehtadings
nsed herein are for convendencs and reference puposes only. All indemnity and sudit
rights contained herein shaff survive the 1ermination or expiration of this Agreement for

Ahree (3} years,

935  Confidentiality. Neither Patty shall disclose the terms or conditions of this Ageeement 1o =
third party {other than the Party’s cmployecs, Affiliates, lenders, covnsel, eccountants er
advisors who have a need to know such Information and have agreed to keep such terms
confidential) excepl in order 10 comply with zny applicable law, regulation, or in
connsction with any court or regulatory proceeding applicable to such Party; provided,
however, each Party shall, to the exient practicable, use reasonable efforts to prevem or
{limit the disclosure. The Perties shall be entitled (o alt remedies available at law of in
equily to cnforee, or seek relief it connection with, this confidentiatity obligation.

946  Counterpagts. This Agreoment may be separately execwted i counterpatts each of which
when =0 executed shall be deemed 10 copstitute one and the same Agreement.

9.7  This Agscesnent supersedes and replaces the agreement between CRS and BP dated
Nevember 22, 2008, During the torm of this Agrecment, it supersedes and repleces any other
agreements between the Parties or their affifiztes related 10 PUCO Case No. 99-1658-EL-ETP,
Upon the wrmination of this Agreement, any othes soitlemnent sgreements between the Pariies or
thedr affiliates related to PUCO Case No. 99-1653-BEL-ETP shall be in Rull force and effect
according lo their original terms.

CDNFIDENTIAL
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Exhibit A:

Customer Group: BP Products North America
Quarterly Option Payment Calculation

The CRS option paynitst made quariecky Jor the perivd January 1, 2005 through Decessber 31, 2008 or the date
vpoa which the option is exerciscd whishovey comes first, will be squivalint do the Following calculafion:

The sctual amount paid by BF Products North America m The Ciacinnati Gas and Blectric Coipany daring e
applicatile caleadar quarter under its mmarket-based standard yervice offer (MBSSO) genesation rats opproved by
the Commissicn In Case No. 03-93-EL-ATA. The- MB350 gesovation rate includes all charges rélated to

gencration service, bul exclades trarsimission and diswibution.

Less the follawing amount:

The applicable triffed unbandicd geperation rate spproved by the Comassion ko Case No. P-1658-BL-ETP
and (50 kowrwn 35 “Big G shown in thic il schaduls belows

Taritt Desnand Charge (5 per kW) Energy Chauge (5 per icWh)
| Schedule " FraSiep | SecondBiep | Addioud | FemSicn | SecowdSiep ] Addwsonal
5 TN WA NJA WA $0.070728. $0.048173 20008004
DP $65150 $5.4450 WA $0.02889% SO.0t77E2 (573
bs $1.6514 $6,0574 A 50028568 50016366 “NA
TS $8.J530 Saf0 | 0 NaA FLOI9TM $0.096451 " NA
1 D0 aaty chows sumimer statonsl fO5Ls

Plus

Fuel scd Purchase Power (FPP) - incheding Emission ARowancs Expense
Phes

Infastruchire Maigiepance Fusd {IMFY upto an aqount equal to 4% of “fitlk g™

CONFIDENTIAL
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EXHIBIT B:
Customer Group: BP Products North America
CRS (Generation and Transmission Rates for Former Rate DM Standard
Service Customers

tiet Monthly Generation And Transmission Bill Will Be The Follewing Plus IMF Up To 4% Of Litile g

Compuied in pecordance with 1he following i:lurgu. (Kdowatl of demand s
abbreviied a3 XW and kiowsil-hours src abbreviated »y kWh):

Generxfion Chiarges

{a) Bummer . :
b i T VT S————— T T
o R et B AT T S——. L1 L Ly Y -
Additionl kilowste-Rours e remorercroneres. SHOMG52G per KWH

o) Winter

‘ Ko ¥anl - I
A0S 111 PM CONFIDENTIAL PROPRIETARY

bt e A T 0 T T ————- 1L g
Next 3200 Howath-Iouss e eeesarverrr e $0.01496% per KWh
Additional KiiowalhhOU DS cmeenivcrasessrr s SROGEITE per KWh
{¢) Fort Charge - . o
The Fuet Charge shall be equal to the Fuel sad Parchaze Power (FPP) chavge inciuding Bmission
ANywanes Expense fmposed by CG&E,
Trammivisn Charges

Customer wifl pay a transmission charge equivaient b ihe rom of all
applicable transmission charges thal they would pay te CG&Eass
stapdard iacill custemer, Tramsmission charges te be paid faclude, but are
not Limiled le ihe Folloering PUCC approved charges:

(1} Network Traesmbsion Services

{2) MISO Schedule Charges
{3} Net Congestion Charges

CONFIDENTIAL

- 096
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EXHIBIT B:
Customer Group: BP Products North America

CRS Generation and Transuission Railes for Former Rate DS Standard Service
Customers

Net Monthily Bil ,
Computed in nerordazce with the follawing chavges, (Kilowatt of dernaad is
sbbreviated as (W and dilowalt-howrs are abbrevisted as KW

Genacration Charges -

{z} Demand Charge
First 1,000 kilowsiis $5.6574 per UW
Additsnal hilowstis 6,057 per kW
{b) Energy Charge
Billlag Demend fies 300 o iererenmasssesensensiorsn SROII576 per kWh
Additional ERovali-bovES —ceniianisvcrmemsmviane SNHELES per kWD
{8y Fael Charpe

‘The Fuel Charpe shall ke oquul e ke Futl and Perchase Power (FPP) charge including Ewission
ABowance Expeast impuosed by CC&E.

Transmission Charges
Customer will pay o tiausinission charge equivalent to e sum of a3
applizabie transmission chasges ihat they weuid pay to CGREasz
siandara tailf cusimmer.  Trensmbssion chargey s be paid include, but are
wrot limited 1o the following FUCO cpproved dharpes:

{€) Network Transmission Services
(5) WIS Schedule Chasges
{7} Met Comgestion Charges

13
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é Exhibit C: 3
: Customer Group: BP Products North America
! "~ Customer Account List

This agresment pertains 0 he following BP Prodocts North Amcrics acoomns:

x
. ' - l
'
-
. .
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OFPTION AGREEMENT CONFIDENTIAL PROPRIETARY
BY AND BETWEEN RADE SECRET
CINERGY RETAIL SALES, LLC ’
AND
. MERCY HOSPITAL OF FAIRFIELD

This Option Agreement {the "Agreement™} is entered into &5 of this 2.7 dey of Pacsussn
7004 {the "Effective Date™) by and between Cinergy Refail Seles, LLC {"CRS$") a Delaware
limited liability company, and Mercy Bospital of Fairfield ("Countesparty™, a _gg&_
corpomuou(mhmdmdm!lya "Party™ ur collectively the "Parties™).

RECITALS

-

WHEREAS, Mercy Hospital of Fairfield is 2 member of the Ohio Hospitals Associzfion

and is locsied within the retsil defivary servioe territory of The Cincinnati Gas & Floctric

Company ("CO&E™).

WHEREAS, CKS has been coslifiod by the Public Utlities Comssission of Ohio as a 4

Certified Retail Electric Suppiicr ("CRES™} and has the authorily 10 tngage in the sale of
electricat power at retai;

wnm,msmmmaﬁnydmmMmemﬁmfmmmm
NOW, THEREFORE, for and ixt consideration of the mutual covenants cantained hersin,
the Partits egrec as foflows:

ARTICLE!
DEFINTTIONS

The lollowing definitions and any terms defined in this Agreement shall apply

“AllizIk" means, with respect o aRY-Pesson, any other person (other than an imiividual} tha,
direotiy or indirectly, throngh one or mone intesmoediaries, controls, or is controlled by, or is undsr
commen camtrel with, such person. Farttuspmmc. *control” wmeens the direct or inirest
ommership of ten {10) percent or more.

*Business Day” means a day on which Federal Reserve member banks in Ohio are open for

business; and a Business Day shalt open at 8:0¢ 2.m. and close at 5:00 p.n. eastern prevailing

tirne, unless otherwise agreed (o by the Parties in viting.

"Countemany’s Mayimum Demapd” mesns Counterpany’s combingd maxinum demand for alt
Cinergy uorpmta Recurds

CONFIDENTIAL ' Mﬂ!ﬂ
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CONFIDEN
of Counterparty’s sccounts s of January 1, 2005. mggts?ﬁmm

“Capacity” has (hs meaning set forth fn any Transmission Provider's aniff or MISD's
transmission twiff, as amended from time lo time, or as defined in any tansmission tagiff of &
sccessar to MISO.

“Conkac) Price” means the price in SUS as set forth in Exhibil B 1o be paid by Counterparty w0
CRS for the purchase ef the Energy under this Agreement. -

Ms@nﬂhm&cmaﬁngsp&dﬁnd in Section 6.1,
;ﬁn_ggx'mdwﬁcaugyufﬂwm«mmlyhownﬁhwphammhm
elechic energy (hat is delivered at the. nominal voltage of the Delivery Point, expressed in
megaw:mhmmmWh} - ,
“Emn_g___bﬁ‘mﬂ"shali lm'ethc meaning specificd in Section 6.1,

"FERC® means the Federal Energy Regulstory Commission or any Successor agency theseto.

- “Figm" means, with respect 10 & Transaction, that the only cxcnse for the failura to deliver Energry

by CRS o1 the &ﬂmwmu&agybythc Counlaparty:s!’me!m;morﬁm other Party's
fodlure 1o parform. .
"Pull Requiroments Fiergy” means, except s provided hesein, that Counterparty shall parchase
all of jts retail Energy requirements for its Gacility frors CRS and that Cotnterparty shall zot reself
anyormeﬁmgypmvﬂedhﬁeundetmanylhndmy

ng means, for any dote the Jesser of {a) lmp)pmomthepermmn ratc of
mterc.st oqua) 1o the prime Jending rate ("Frime Rake™) as may be published from fime to time in
the Fedesal Reserve Stafistical Release H. 15; or (b} the maximum lawfiul interest rate.

MW" meags megawsaiL
*Form™ shall have the meaning specified in Articls 4.1,

“Transmissiop Providers” means the entity or entilies tansmitifag or transporting the Energy
en behail of CRS or Covnterparty to the Delivery Point. -

ARTICLE 1l
OFTION

23 Countespardy currenlly receives s elecliic service from The {ﬁmmﬁ Gas & Electric
Company (“CG&E™) pursuant to the applicable tarifls rates or will provide notice that #

CO-NFH)E 2
Ny, 080
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will ke eloctric scrvice from CG&XE in accordance with zpplicsble CG&E il
requircments. Counterparty hereby grants to CRS the exclusive oplion, wpon thirty (30)
days_ notice, to serve all of Cowmterpaty’s accounis and load set forth ip Exhibit C,
including eny increascs i accosdance with Seclion 3.1, as of December 31, 2004

(“Option™).

23 CRS shall have the right 10 exercise this Option at any fime during the Term of this
Agreement. '

23 Inexchange for Connterparty granting CRS this option, CRS agrees lo pay Counterparty
each calendar year querter of the Term, until exercise of the Oplion, the amouni set forth

on Exhibit A (“Option WP}

24 Bmmmis%mudmivomhthemtﬁomapmmhsumm
service and receives clectric service Foin any third party that iz not CRS or an Affiliate of
CRS, then CRS shall czase all Option Payments and mwmamsmmm
obl:ylmmufﬂw?mhesbﬂmdﬁshaﬁlmmm

*25 I CRS exercises its Option, the Parties shall enier fato a power sele ugreemmt, mcludmg
. the tomms set Jorth I Article TIL,

i

ARTICLE I
CRES FOWER CONTRACT TERMS

31  In tie cvent CRS exewcises ils option, the power sale agreement between ORS 2nd
Coumterparty shal) inclode the following lermns:

a. Encrgy Quantity and Type. CRS shall provide Counterparty with Firm, Fult
Requircanents Energy and Capacity vp 16 3 MWs greater than Coupterperty’s
Maximum Denamd for 2l of its acoounts as of January 1, 2005 (“Quantity™).
If ihering the Term of this Agreement, Counlerparty hag additional load &
sccounts grepter then MW, then such new load or account is not inchaded
within the terms of this Agreemni and CRS shall have no obligation to provide
Energy and Capatity o Counlerparty above the Quandity sef Forth hereis.

b. Trapsmission Service and Charpes. Transmission service will be provided in
sccordance  with ‘the open access tansmission lanfl of the Midwest
Indopendent Transmission System Operslor, Inc. Chargss will be sesevsed
consistent wilh the otherwise appliveblc CG&E refal (asiff sates and ridets as
they may be amended, from time 1o thne, or any succestor tadiE

c. LContract Price. The Contract Price is se2 forth in Exhibits A snd B, .

d. Change to Prices. As a reail sale, the power sale agreement is nol mbjest to

CONFIDENTIAL 3
081
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the jurisdiction of the FERC; nor shall cither Party seek to have the FERC "")
asger Jurisdiction over the Agreement. However, o the extent that sither the .
FERC or the Public Utilities Commissior of Ohio asserts jurisdiction over the
Agreoent, the Parties agree that the Contrect Frice spocified sbove is jugt and

teasonable and coesistent with the public imterost. Meither CRS nar
Counterparly shalf seck lo modify the Contract Price throngh the auspices of

any regulatory body.

e Tem. Thetmof&cpmsdeagmm:hallbcﬂnough Decanber 3\,
2008, :

ARTICLEIV . .
TERM OF AGREEMENT
41  Agreement Term and Effective Date. This Agrecment shall become effective upon
execution by the Parties. This Agreement shall extend from Jamuary 1, 2005 throagh and
T inchading December 3§, 2008, unless ierminated carlier in accordance with the torms of
this Agreement (“Term™).

42 ,&mmmmmkMWoImszdﬂl continge in effect

after termination thereo!l to the extent mecessary lo provide for final billing, billing }

adjustments and paymmzs.

ARTICLEY
BILLING

5.} Pavmenl. CRS shafl submit the Option Payment In Counterparly within thirty (30) days
afier the end of each calendar year quarter.  The payment shall be submitted to the

nviarultggc"g%oh“ﬁmad TP, 0fS.
M TRCy FPORFIESD  (igeay aconunt information]
Raco AnAcK RD.

Fram P ELD, o ftes

f-56id ARTICLE V1
DEFAULTS AND REMEDIES

6.1 Eveats of Default. An "Bvent of Defull® shall mean, with respect to a Pasty
("Defaulting Party™), the occarence of any of the following:

6.1.1 any representation or warranty made by the Defaulting Party herein shail at any
time prove 1o be false or misleading in any respect material to this Agreement;

S

CQNFIDEN]TAL :
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612 the failure of the Defauiting Party to performs any covenant set forth in thiz
Apreement {eacep! to the extent constituting 2 separste Event of Defanlt,) and
gpch failure is pot cored within fifieen {15) Business Days after written notice
via certified mail fisereof to the Defauliing Panty;

. 6.1.3  the Defaulting Party consolidaies or amalgamates with, merges with or into, or

mmfersnl!wwbslﬁnﬁallya!loﬁtsmh;mmiwmmﬂwdmcofmch
comsolidation, smalgamation, merger. or tansfer, the resulting, surviviog or
franaferee entity -fails to aysume all nfmcoblzplms of sich Party under this
Agresment;

614 the &im»mwl\endm,mypmt lequind‘pussuam 10 this Agresment if

such failure is not repaedied within fiteen (15) Business Days afier writien notice

via certificd wmail of sych faflure iz given by te other Party; or

6.5 the Defaulting Party (i) files & pefilion or otherwiss commentes of acquiesces in 3

proceading wnder any bendaupicy, insolvency, reorganization or similar law, or hes
say sech petition filed or commrenced sgainst il and such petition is not withdrawn
_ or digmissed within ihirty [30) days after suclk fling, (i) makes 2n essignment or
-any general ayrengement for the bensfit of creditors, (i) otherwise beoomes
bandorupt or insolvent (however evidenced), (iv) has a lquidator, admimistrator,
recciver, trustee, conservator oy simtar official appointed with respect fe it or any
- substantial portion of its property of assels, or {v) is wiable to pay its debis as they
=Y doe,

Remudies vpon an Event of Definit. Upon the occutrence (and continuation beyond the
applicable care period) of an Event of Default with respect to a Defaulting Party, the Non-
Defavliing Parly shall have the right to lorminate this Agresment and exercise al) rights and
remedies available to it in Jaw or ie equity,

Other Texmination Evepts. Termination may scour upna thirty 30 days wrillen notice by
either Paxty upon issusnce of on onder by a couwnt or epulaiory bedy of compeieni
jorisdickion that substantially prevents either party from performing obhgations pursnant to
this agreement. In the event thal Wnmninating event of this kind econrs, the Parties agree to
negefiate in good faith to retum both Parties io an econamic culcome cavivelenl to the ane
ceeated by this agrosment.

ASTICLE VII
LIMITATIONS; DUTY TO MITIGATE

imi ! anages. THE PARTIES CONFIRM THAT THE
FJCPRBSS REMEDIES AND MEASURES OF DAMAGES PROVIDED IV THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF, FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR

CONFIDENTIAL 5
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. . * ]
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR M '

MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, -
THE QBLIGOR’S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OF DAMAGES ATLAWORIN -
ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXTRESSLY PROVIDED HEREIN, THE OBLIGORS LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMED{ES OR DAMAGES AT LAW OR IN EQUITY  ARE WAIVED, UNLESS
EXPRESSLY PROVIDED HEREIN, NRITHER PARTY SHALL BE LIABLE FOR ANY
L, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUFTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT RBEGARD TO THE CTAUSE OR CAUSES RELATED THERETQ,
. INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
'WGMJS SOLE, IOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HERBUMNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT O BMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES

CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

7.2  Dutylo Mitipate. Each Party agrees that it kas a duty lo mitigate damages and covepants
that it will vss commercially reasonable efforts to minimize any damages it may incur ss
a result of the other Party's performance or non-perfonmance of this Agreement,

ARTICLE VIS
GOVERNING LAW - DiSPUTE RESOLUTION

&1 ' Qoverning Law and Jurisdiction. THIS AGREEMENT AND THE RIGETS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
" CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL CORIRTS LOCATED IN HAMILTON COUNTY OHIO.

82  Dispute Resolufion. Any claim, controversy or dispute arising ont of or yrelming to this
Agreesnent, or the breach thereol, shall be resolved Rlly and fnally by binding arbiiration
under the Commercial Rules, but not the administration, of the American Arbitration
Association, excopt lo the extent thad the Commercial Rules conflict with this provision, in
which event, this Agreement shall control.  This asbitration provision shall pol fimit the
tight of cither Party prior to ar dering any such dispute to seck, uss, and employ ancillary,
o preliminary or permanent rights and/or remedics, judicial or otherwise, for the purposes

COHFIBW‘AL 6
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mieinlaining the slatus quo until such {ime 29 the arbitvation swand is rendéred of the
dispule is ofherwise resalved. The arbitration shall be conducted in Cincimmati, Ohio and
the laws of Ohio shall govern the construction and interpretation of this Agreement, except
to provisions related to conflict of laws. Within ten {10} Businzss Days of service of o
Demand for Asbitration, the parties may apree upon a sole arbitrator, or if 2 sole arbitrator
cannot be agreed vpom, a panel of three arhitrators shall be named. Qne arbitrator shall be
selected by ORS and one shall be selected by Buyer. A knowledpeable, disinterosted and
tmpaiial arbitrator sheil be selecled by the hwo arbitmators so appointed by the parties. If
the mbitrators appolnted by the parlies caanot agrec upon the thivd arbitvator within ten
{10) Buginess Days, then cither Party may apply to any judge in any court of competent
Junisdiction for appointment of the third atbirator. There shall be vo discavery during the
arbitration other than the enchanpe of mitrmation: Yot is provided to the whitratorgs) by,
the Parlics. The arbitrator(s) shall have the suthority only to sward equitable relief and
compensatory damapes, and shall not have the anthority to award_punitive damapes of
other non-vompensalory damages. The decision of the arbitcator(s) shall be rendered
within sixty (50) Business Deys after the date of the selection of the arbitrator{s) or within
swch period as the Parlics may otherwise agree, Each Party shall be responsible for he
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the feeg,
etxpenses and costs of the thind asbitrater (o singhe arbitraton) shail be borae equally by the
Parties. - The decision of the arbitrator(s) shall be final and binding and may ndt be
. appealed. Any Party may agply to any court having jurisdiction to eaforce the decision of
the arbitrator(s) and to obikin 2 jodgment thereon,
Notwithsianding the foregoing, the Pastics may cancel or iezminate this Agreement in
aceordancs with its texms and conditions without being required to ollow the procedures
set forth in this Acticle.

ARTICLE IX
MISCELLANEQUS
9.1  Repregentstions and Warganties, On the Effective Date and on the date of estenng into this

Agreemen), each Parly represents and warants to the other Party that: (a) it & duly
organized, validly exisiing and in good standing uuder the laws of the jurisdiction of #ts
formation and is qualified to conduct its business m =ach junsdiction; (b) it bas afl
regulatory suthorizations mccessary for it to legally perform s obligations uader this
Agraenvert and any other documentation rehting to this Apreement; (e} the sxedwiion,
delivery and performence of this Agreemant and any olber documentation relating 1o this
Agreemenl are within its powers, have been duly authorized by all necestary action and do
not viokate any of the ters 214 conditions in ils govemning documents, any contracts (o
which 3§ is a parly or any law, rule, regulstion, order or similar provision appbicable 1o it;
(d) there are so bankruplcy proceedings pending, or being contemplaied by it or, lo s
knowledge, threatened against it; (e} there is not pending ot, 1o its knowledge, thycatened
against it or any of its alfilizics any fegal proceedings that could materially adversely affect
its ability to perform its obligation under this Agreement o any other document relsting to
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this Agrecment; (fy wo Event of Defanit or event which, with the giving of notice or lapse
of time, or both, would constitwts an Event of Default with respect 40 it has occmred and is
continuing and nu' such event or circomsiance woukd ocour 2s a result of its eatering inko or
performing its obligations under this .Agreement or any ofher document relating to his
-Agreement or any Transaction; und (2) it is atting for 15 own accovet, has made #s own
mdependent decision 16 enter info this Apicemen! aid a5 lo whether mich Agreement i
sppropriate or propés Bor it based upon its own judgmeat, i oot relying upon the advice or
recominendations 6f the other Parly in so doing, and i capable of assessing the merits of
and understanding and understands and scespts, the- terms, “conditions and risks of thls
Agreement, :

Assignwent. This Agreemem shall be assigusble by CRS without the

vonsent provided such assignment is 16 any other direct er indireet subsidiary of Cinergy
Corp. provided that such-direct or mdirect subgidiary ks an equivalent or higher crodit
rafing than CRS. Any other assignment by clther Party of this Agneement or any rights or

-pbligation hercmder shall be made only with the written consent of (e other Party, which

conscnt £hs nol be unreasonably withheld.

Naotices. -All aolicos, requests, stalements or payments shall be made as specified below.,
Notices vequired to be in wiiting shall be delivered by Jetter, facsimile or other
documentary fonu™ provided there is some form of confirmalion that the receiving party
actoafly rectived the nofice, Motice by vogular mail shall. be deemed to have been
received three (3) Business Days aler il has bexm seat. Nolice by [acsimile or hand
dalivery shall be deemed to have been received by the close of the Business Day on which
it was transmitted o hand delivered {unless wapsmited or hand delivered aftcr close of
normal business howrs, in which case il shall be deemed 10 have been received a1 the close of
the next Bosiness Day).  Notice by ovemnight or conrier shall be decmed to have been
veceived two (2) Business Days afier it has beon seat. A Party may change its addresses
by providing notice of the same in sccosdance with this Section 9.,

Ta CRS:

James B, Galner

13% East Fourth Street
Cincinnath, OH 45202 -
Phone - 513-287-2633
Fax__ 313-287-1502

To Counterparty:

Dick Wiese ‘
Director Facilities Managenient
Merey Hospiwal Clermont

3090 Hospital Drive

Batavia, OH 45103.1998
Phone ~ 513.732-8568

DER 000999'
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General, This Apreemaent consbititas the eotire sgreemenl between the Pasties relating 1o
the subjeet matier contemplated by tis Agrecment. This Agreement shell be considered
for ali purposes as prepased through ihe joint cfforis of the Pariies and shajl not be
conigtrued ogainst one Party or the other as 2 result of e prepantion, substitstion,
sobimiasion or other event of negotiation, drafting or excoution hereof. Ho amendment or
modification fo this Agreement shall be enforceable ynbess sl forth in writing end
execwted by both Parties, This Agreemtnt shall nol imparf any rights enforceable by sny
third party (olhes than a permitied successor or essignes bound to this Agreament). No
waiver by a Parly of any defanlt by the other Party shall b construed as 2 waiver of any
ather default. Any provision declared or rendersd imlawial by any appliceble court of law
or reguiatory agency ot deemed iniawful becange of a statutory change will not otherwise
affect the remeining lawio! cbligations that arise under this Agrecment, The headings
used herein ave for convenicace and reference paposes only. AR indemnity snd andit
oifis contained herein shall survive the 1ermination or sxpiretion of this Agreement for
three {3) years.

Confidentiality. Neither Party shall disclose the ienns or conditions of this Agreement 1o 2
third parly (other than the Party’s eraployees, Affifizios, lenders, counscl, socpuntengts or
advisors who have a need 16 know such informestion and ave agreed to koep such ternms
confidential} ¢xcept in order 1o comply with any zpplicsble Lw, repulation, or in
comnection with any court or regulatory proceeding appficable to such Paxty, provided,
however, each Party shall, (o the extent practicable, vse reasonable ¢florts to prevent ar
lmit the disclostre, The Parties shall be emitied 1o il remedies avallable at law or in
equily to enforce, or seck relief in connection with, this confidentiality obligation,

Counterporix, ‘This Agreement may be stparstely exscated in covmlerpais each pf which
when 50 excoutad shall be deemed (o constitute ont and the satne Apreemont,

This Agreemient supersedes and replaces in its catirety the agreement between CRS and
Countesparty dated October 28, 2004 and zs well 28 any other seltlement agreements
between Counterparty and Cinctpy Cotp, or asy other Cinergy entity elated to PUCG
Case No_ 99-1658-EL-ETP. By signing this Agrecment, Counterparty, CRS and Cinergy
Corp. (on benalf of 2l Chnergy enlitles} agree lo this provision.

087
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The Parties have caused this Agresment 1o be execuied by their duly authotized ‘“)
represeniatives in mudtiple counterparts as.of the Effective Da,
CINERGY RETAIL SALES, LLC COUNTERPARTY
ﬁmw
Date: {L/ 2-7 / b‘f'
As o clanse §8.7:
ey ¥y
L,—..____
Ti!le‘?\fp £ s g - Boari
Date: LShow I sersf
§
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- Exhibit A:
Customer Group: Mercy Hospital of Fairfield

Quarterly Option Payment Calculation

]

So $374

The CES optian payrent wil! be cquivalent by thxe actual anaount paid w The Cinciasati (ar & Bizctrie Company
mmmmuumMWummmMqumwwﬂucmmu

Case No. 03-93-BL-ATA:

Cae (1) Ml per k'Wh of generation

e doa

Annuelly Adjusted Component of POLR Charge {AAC}

Fuel aad Puchase Power (FPF) - excloding Enticsion Atlowanee Expepse
Infrashrocture Mainicance Fund {(TMF) Charge ix excess of 495 of “Uitlle g° t
Fleetric Choice insufficient Rxbum Notize Fee chacped (o ortomers, wha have given novice of their returs &

COXE samderd taiff sevvice o oo before 12/30/2004 and are serively taking COAE sarvice ma laver than

033172005,

A customer nol payig the mstkerbased stamdad service offer approved by the Commission I Case No. 03-53-
EL-ATA 10 The Cincinnsii Gas & Electric Conpany, who avoids Ihe Sysien Relisbility Tracker {SRT), will

“have thely oplion payraents sdjusted for the valoe of the SRT thay CGEE would have rosciwed biad the cnstomngs

been 2 standard il customer begimming Jannary 1, 2008 The sdjastment with be calculated by taking i total
wmarﬂzSRTﬂNCG&EquhuucemanE Mdadumngumﬂyﬁamhﬁmfwmpnm

PeymEDLs o be received by the customer.
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EXHIBITB: )'
Custemer Group: - Mercy Hospital of Fairfield
CRS Generation Rates for Former Rate DS Signdard Service Customers

Net Moathly. Bilt
C-wﬂeﬂhmwﬂuummlulolhmgchms. {#ilowatt of demand i
abbrevisiad as KW ad Kilowait-hours sre abdreviated as kWh):

Generatios Charges
in} Denand Charge .
Plrst 1,600 kilcwalts STE5M per KW
Additional kKitowaits ; SR04 per EW
{8} Buergy Charge )
Billlag Dernsnd tines 300 o.ooerm srensssserssssress S0LD18576 per kWh
Additions] Iiewall-Bours cuverarsscemeemses, SDOI5266 per KWh
Emission Alowauce Charges

Customer will pry manthly an amennt equivalent fo ihe endcslon
allowonce expense componest of the PUCO approved CGAE foif dauss,

Fransmdssion Churpes
Customer will pay & trutmission tbarge eguivaleot to ths sunt of all
applicable transmilstion charges that they wetild pay to CGAE as a
standard tarfll costomes.

‘Rae Stablliration Charge

Cinergy Retail Sales wifl veimburse the customer for zay Rate
Siabilizasien Charge {RSC) actually pald by the customer,

CONFIDENTIAL 1
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Exhibit C:

Customer Group: Mercy Hospital of Fairfield

_ . Customer Account List
This agresment pertains da the following Mercy Hospital of Feirfield accoatis:

_—

oo R, RE foand  SHow THS rwnBER LS
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OPTION AGREEMENT
_ CONFIDENTIAL P'%‘OPRIETARY
BY AND BETWEEN TRADE SECRET
CINERGY RETAIL SALES, LLC
AND
TRI-HEALTH HOSPITALS

This Option Agrecment (the “Agreenteat™) is entored into as of this 29th  day of
‘December 2004 {the “Effective Dals™) by and between Cinergy Retail Sales, LLC
{(“CRS") 3 Delaware fimited liability company, and Tri-Health Hospitals ("Counterpanty”), a
corporstion {each individually a "Pasty” or collcctively the “Pasties”).

RECITALS

WHEREAS, Tn-Health Bospilals is a member of the Ohio Hospilals Association aod for
the purposes of this Agreement consisls of Bsthesda North Hospilal end Geod Samaritan

" Hospital, which ore joceted within the rotail defivery servies tenitory of The Gnumah

Gat & Electric Company ("CGEE"}).

WHEREAS, CRS has becn certificd by the Public Utifities Commission of Ohio 25 a
Certified Retall Blectric Supplisr (“CRES™) and hes the autharity 1o engage in the sale of
clectrical power at retail;

WHEREAS, CRS and Coumterparty desire 1o cstablish ternis and condition for this option.

NOW, THEREFORE, for and in consideration of the mutsal coversants contained berein,
the Parties agsee 5 follows:

. ARTICLE1
DEFINITIONS

The following defmitions and any lerns delfined in this Agreement shall 2pply
frerennder.

"Affiligte” means, wit respect to any person, any other person (olher than an ladividoal} that,
directly or indirectly, through one 6r more intermediarics, controls, or is controlled by, or is under

. common comircl with, such person. Far this purpose, "control” means the direct o indirect

ovmership of len (10) percent o more,

"Business Day™ means a day op which Federal Reserve member banks in Ohio are open for
businsss; aad & Busipess Day shall open at 8:00 am. 2nd close at 5:00 p.m. easten prevailing
tirwe, inless otherwise agreed lo by the Parlies in writing.

" ———_— - ¢ e wa—

Clpergy cCorperate Recoxds

“ 016276
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“Counterpaety’s Majnmm Demand™ means Counierparty’s combined maximem demand for al)
of Counlerparty’s scoonnts a3 of fenuary 1, 2005.

| “Cypacity” has tbe meaning et forth fn ny Transmission Providers wrifl or MISO's
transmission yariff, asmmdedﬁnmhmewmwasdcﬁnad:nmymamssm taniff of 2
suceessor to MIS0,

"Contract Price”™ maans the price in $US as set forth in Exbibit B to be paid by Counterpariy 1o
CRS for the purchass of the Eneryy under this Agreement,

“Defalting Party™ shall have the meaning specified in Sestion 6.1.

'Energy'- meaps electric energy of the character commonly kuown as three-phase, sixty herts,

eleciric energy that Is delivered at the nominal voltage of the Delivery Point, cxpressed in
megawalt hours (MWh).

“Bvent of Defanli” shall have the meaning specified in Section 6.1.
“FERLC” means the Federal Bng;g)' Regulatory Commission or 21y successor agency thereto,

"Fimn" means, with respect 10 2 Transaction, thal the enly excuse for the filuse to deliver Energy
bymSwﬁmfazimwmveEnugybyﬁwﬂoumﬂpm ;sl’umcMa_wureor ﬁseother?aﬁy's
fmlnrctapwtonn

“Full Requirements Energy™ means, sxcepl as provided herein, that Counterparty shali purchase
afl of its rotail Encegy roquirements for its facility from CRS and that Comm-rpmydmll not resall
any of the Energy provided hereunder to amy thind panty, .

“Inlergst Rate” means, for any date the lesser of (a) two (2) percent over the per aum rate of

interes! equal to the prime Jending rate ("Prinic Rate”) as may be published from time to time in
the Federsl Reserve Statistical Reicase H 15; or (b} the maximum lawful intorest rate.

MW" means megawatl.
"Term” shal) have the meaning specified in Article 4.1.

"Yransmpissiop Providers" mmmmywmmmmmngmmmgmeﬁnm
on bdmfl’nfﬁkﬂﬂ(lountupaﬂylothcﬁ:hm?om

ARTICLET)
OPTION

21 Countorparty currently receives ite clectric service from The Cincinnati Gas & Electric

093
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Company (“CG&E™) pwrsvant lo the apphicablc 1arifis mates or will provide notice that it
will take electnic setvice fom CG&E in accordance with applicable CGRE tariff
requirements.  Counteiparty hereby grants to CRS the exclusive option, upon thirty (30)
days natice, to seeve all of Counterpaity’s accounts and load sei forth v Exhibit C,
including any increases in accondatce with Section .1, as of December 31, 2004
("Option™).

2.2 CRS skall have the right to 2xercise this Option 2| any time during the Term of this
Agreement.

23 In exchange for Cousterparty granting CRS this option, CRS agrees (0 pay Counterparty
each calendar year quarter of the Term, until exsscise of the Option, the amoumse:t‘orlh

on Bxhibit A (“QOption Payment™),

24  Because this is an cxclusive Option, in the event Counteqparty loaves its carrent oleciric
service and receives eleciric service frem any thind party that is not CRS or an ABliate of
CRS, then CRS shall coase all Option Payments und (his Agrecment shall tenoninate and st
obligations of the Perlics herqunder shall terminate,

25  WCRS oxeroises ils Option, the Pasties shall enter into 2 power ﬂk.- agreemnent, including
the erms set fordh in Article 11

ARTICLE I
CRES FOWER CONTRACT TERMS

3.1  In the gvent CRS exercises its oplion, the power sele agrecment between CRS and
Counterpanty shall include the following terms:

a. Energy Duantity and Type. CRS shall provide Counteparty with Firm, Foll

. Requirements Energy and Capacity up 1o 3 MWs greater than Counterparty's

Muaximum Demand for all of iis accounts as of Jamuary 1, 2005 (“Quantity™).

If during the Term of this Agreement, Counlerparty has additional load or

atcounts groater than IMW, then such new load or aceount is nol included

within the terms of this Agreement and CRS shall have no obligation to provide
Energy and Capacily 10 Counterpanty above ihe Quantity set forth berein.

Jasic jce and Charges. Transmission-service will be provided ia
acmréancem:bﬁlc access Gransmission Ixiff of the Midwest
Independent Transmission System Operator, Inc. Charges will be 2ssessed
consisten! with the otherwise spplicable CGA&Y relail tast{] rates and riders as
they may be amended, from time 10 fime, or eny sucoesser izl

<. Contract Price. The Contract Price is set forih in Exhibits A and B,
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d. Chanpe 1o Prices. As a-vetail sele, the power sale agreement is 0ot subject 10 _

the jurisdiction of the FERC; nor shall cither Party seek 1o have the FERC "}
. assert jurisdiction over the Agreement. However, to the exient that ethar the

FERC or the Public Utilitics Commission of Ohio asserts jutisdiction over lhe |
Agrecment, the Pasties agree Ut the Contract Price specified above is just and
reasonabic and consistient with the public interest, Neilher CRS nor
Counterparty shall seek to modify the Contract Price through the auspices of
any regulatory body,

¢ Jerm The term of the power sale agreement shall he thranpgh December 31,
2008, '

ARTICLELY
TERM OF AGREEMENT

41  Apeement Teny and Effeciive Date. This Apreemen! shall become cffective upon
execution by the Parties. This Agreement shall exiend from Janvary 1, 2005 through and
including December 31, 2008, unless temminated earlier in accordance with the tems of

this Agreement (*Term"}.

4.2 After Tesymination, The applicable provisions of this Agreement shal! continue in effect
‘ aflor termination thereof to the extent necessary 1 provide for final hilling, billing
adjustments and paymeats.

| ARTICLEV
BILLING

5.1  Paymenl CRS shafi submit the Opticn Payment to Caunterparty within thirty (30) days
afier the end of exch calendar year quarier.  The payment shall be submitied (o the
following eccount or addyess: . }

[irsert accoun information]
ARTICLE Y1
DEFAULTS AND REMEDIES

6.1  Events of Default. An "Event of Defauk” shall mesn, with respect to a Paity
{"Defauhing Party"), the ecevrrence of any of the following:

6.1.1 any representation or warranty made by the Defaulling Party herein shall al any
{im¢ prove 10 be false or miskading in any respect maleyial to this Apreement;
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6.1.2 the fuifure of the Defaulting Pany fo perform any covenanl set foxth in this
Agrmm{mmptmihe exlent constituling a separale Event of Defauh,) and
such failore is not cured within fificen {15} Business Days after wrlum nafice
via cestified mail thereof t0 the Defaulting Party;

6.1.3 ihe Defaulting Party consolidates or amalgamates witb, merges with or felo, or
transfers aB or substanéally all of its assels m.amtlmemityand,atth:timsofmch
consolidation, amalzamation, mierger or tmmsfer, the resulting, swrviving or
yansferee enltity fudls to assume ali of the ohhgauons of such Party onder this

Agreement;

6.3.4 the fxlere to make whm due, any paymeent requixed pursuant to this Agreement 'if
such failure is not remedied within fifteen (15) Bugincss Days afier wrilten nolice
via cortified mail of such Eziture is given by the other Partyror

6.15 the Defaling Party () files 2 petition or olherwise commentes or atquicsces Ina
proceeding under any bankmptey, insolvency, reorganization or similar law, or has
any such petition fited or commenced against it and such petition Is not withdrawn
or dismissed within thicty (3} days after such filing, {ii} makes an assigionent ot
any general arengement for the benefl of creditorz, (it} otherwise becomes
benkrupt or insalvent (however svidenced), (iv) has 2 quidator, administratar,
receiver, Lrustee, censervalor or similar official appointed with respect to it of any
substantiaf portion of its property or assets, or {v) is unable to pay its debts ac they
fall due.

62 Remedies gpon an Event of Defanlt. Lipon the occumence {amd continuation beyond lhe
applicable core period) of an Event of Defauli with respect to 2 Defanliing l'nrty, the Non-
Defaulting Party shalt have the right to terminate this Agresment and excrcise all rights end
mmedres available to it in law or fn equity.

63 Other Termination Everds. Termination way occur upon thirty 39 days wrilten notice by
mhchmtynponrssmccofanorderbyacomormgnlawzybodyufcmnpetaﬂ
jurisdiction that substantially prevenls cither party Fom performing obligations pursuant to
1his agreement. Inthe event that terminating evenl of this king occurs, the Parites agree lo
negatiate in good faith ko retarn both Fartics 10 an economic outcome equivelent ( the ons
created by this egrecment.

ARTICLE V11
LIMITATIONS; DUTY TO MITIGATE

7.} Limitation of Repedies, Liability and Damazes. YHE PARTIES CONFIRM THAT THE
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED N TMIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HERECF. FOR BREACH OF
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ANY FROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE QBLIGORS LIABILITY SHALL BE LRMITED AS SET FORYH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW ORIN

BQUITY ARE WAIVED. IF NGO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY FROVIDED HERFEIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL

. DAMAGES SHALI BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER

REMEDIES OR DAMAGES AT LAW OR IN BQUITY ARE WAIVED, TRJLESS
EXFRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY R INDMRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT J$ THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETOG,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE 15 SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPGSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN

" ADEQUATE REMEDY IS INCONVENEENT AND THE LIQUIDATED DAMAGES

CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.
Duty to Mifigate. Each Pty agrees that it has adutytnmmgatcdamages and coverants

hat it will use commercially reasonable offorts 1o minimize any damages it may incor 25
o result of the ather Perty’s perfonmance or non-perfonnance of this Agroement.

ARTICLE VTH
GOYERNING LAW - DISPUTE RESOLUI‘ION

ing Law apd Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND

- DRITEES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND

CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Dispute Resolution. Any claim, controversy or dispute arising out of or relating to this
Agreement, or the breach thereof, shall be resotved fully and finally by biading arbitration
ongder the Commercial Rules, but nol the adminisiration, of the Amcrican Arbigation
Axsociation, except to the exient that the Commercial Rules conflict with this provision, in
which event, this Agresment shall control. This arbitration provision shall not Hmit the
right of either Perly prior 10 or during any such dispute o seek, use, and cmploy anciflary,
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or prsliminary or permanent rights andlor remedics, judicial or olberwise, for the purpases
muintaining the stajus quo ontid such time =5 the sshitrafion awacd is rendesed of i
dispute is otherwise resolved. The arbitration shalt be coadncted in Cincinrati, Ohjo and’
the laws of Qhio shall govem the consiniciion and interpretation of this Agreement, except
to provisions selated to confiict of laws. Within ten (1) Business Days of service of a
Deanand for Asbitration, the paniics way agree vpon a sole arbiteator, o7 if 2 sole wbirater
cansot be agreed upon, a pane! of theee apblirators Smlt be pamed. Qe arbitrator shal] be
selected by CRS and one shall be selectad by Buyer. A knowledgeable, disinteresied and
impariiat erbitrator shall be sefected by the two arbitsators 5o oppointed by the parlies. If
{be asbiteators appointed by the parties cannot agrec vpon the third arbitrator within ten
(10) Business Days, then eithes Party may apply o agy jndge in any court of competent
jurisdiction for appointment of the thind arbitrator. There shall be ro discovery during the
arbitration other than the exchange of information that is provided to the abilratoris) by
ke Purties.  The arbitrator(s) shall kave the authority only to award equitable relief and
compensalory damages, and shall sot have the authority to award' punitive damages or
other ron-compensatory damages. The decision of whe arbitralor(s) sBall be rendered
_ within sixty (60) Business Days afer the date of the selection of the arbitrator(s) or within
such period as the Panies may olherwise zgree,  Eech Fany shall be responsible for the
fees, expenses and costs incured by the arbilraior appoinied by cach Pesty, and the fees,
expenses and costs of the thind arbitrstor {or single arbitrator) shall be bome eqaslly by the
Panties, The decision of the arbiteator(s) shall be final and binding and may not be
appealed. Any Parly may apply lo any courl havmg;nasdichon to enforee Ihys decision of
" e arbitator(s} and 1o obiain 2 jodgmens theroon.

Notwithstanding the foregoing, the Parties may cancel of Iumnate this Ag:cmm n
accoriance with its ienns and condllwns mthom being reqmred to follow the procedures

. et forth in Hais Asticle.
ARTICLE IX
MISCELLANEQUS
%1 Represeniations and Wasranties. On the Effective Date and on the dale of entering ino this

Agreement, cach Pasty represcats and waerants to the other Paty that: (a) it is duly
organized, validl;.r existing and in good :landing upder the laws of the jr.m'sdidiou of ils
fermation 2nd is gqualified 10 conduct its business in each }nnsdicims; (b) it has al)
regulatory authorizations necessary for it to legally perform its obfigations weder this
Agreement and any olher documentation selating to this Agreement: {c) the excoution,
delivery and performance of this Agreemeint and any other documcnialion relaling 10 this
Agreemen? are within ifs powers, have beea daty authorized by 3R nocessary sction and do
nol violate sty of the texmt and conditions in its governiug documenss, any contracts o
which it is & party or any baw, rule, regulation, order or similar provisioa applicable to it;
{d) there are no bankrepicy proceedings pending or being contemplated by it or, to ils
knswledge, threatened against it; (2) theee i nol pending or, 10 its knowledge, tweatencd
against it or any of its alfiliaies any Jegaf procecdings that could materially adversely affect
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¥s ability to perfornm s obligation under this Agreement or any othier docurienl rdating lo
thiz Agreement; {f) no Event of Defavit or evesl which, with the giving of notice or tapse
of time, or both, would constitute an Bvent of Defealt with respect 40 it bas ovowred and is
continuing and no such event of circumstance would ocear 25 a resoll of its enterding into or
‘peeforming its obligations under this Agreement or any olher document ielating io this
Agreentent or any Transaction; and (2) i is acting for is own account, has made its own
independent decicion to enter into this Agreement nd as to whether such Agreement is
approprinte or proper for il based upon s own judgment, is mol relying upon the sdvice or
recommendations of the other Party in 50 doing, end is capable of asscssing the merits of
and undmmd‘mgandundustmdnndacmts, the terms, conditions and risks of this
Agreement.

92 Assignmeni This Agreement shal} be assignuble by CRS: w:thmn the Coulerparty’s.
mtmwdﬁuﬁmmnmsmmymm«m&mmmwofﬁw
Corp. provided thal such direct or indirect swbsidizy hes an equivalent or higher credit
reting than CRS. Any other assignment by either Paity of this Agrecment or any rights or
obligation hercunder shall be made only with the wiitien consent of Hie other Party, which
consent Shall nﬂhewrm’blymﬂahe!d,

93 Nofices. All motioes, reqaesis, statements or payments shisll be made 2s specified below,
Notices required to be in writing shall be delivered by letier, facsimile or ofher
docomentary form” provided there Is sone form of confirmation that the receiving pany
actually reccived the notice. Notice by regular mail shall be deemed to have been
received Hhree (3} Business Days afitr it has been semt. Notice by facsimile or hand
defivery shall be deemed 1o have been Tectived by the closs of the Business Day on which
il was wansmitied or band defiversd (unless ransmitted or hand delivered afier close of
nonmal basiness howrs, in which case it shall be deemed o have been received ut the close of
the next Businzss Day). Notice by ovemight or courier shall be deered 10 have been
recoived two (2) Busincss Days after it bas been sent. A Party may change its sddresses
by providing nolice of ihe same in accordance with this Section 9.3.

To CRS:

Jamas B. Gainer
139 East Fourth Streel
Cincinnati, OH 45202

Phone — 513-287-263)
Fox__ 5§13.287.1907

To Coumierparsty:

Rick Hertlein

Betheeda Noxkh Hospital
16500 Montgomery Road
Cincinnati, Ohic 45242
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Good Samaritmn Hospital
375 Dixmyth Rvenye
Cincinnati, Chio 5220
1513] 672-4792

9.4  Genersl This Apreemeni constituics the enfire agreement botween the Parties relating o
the subject macr contemplaied by this Agreement. This Agreement shall be considered
for afl purposes as preparcd Goomgh the joint efforts of the Parties and shall wot be
consoed  against one Party or e other 25 8 regull of the preperation, sebstitution,
submission or olter event of negotiation, drafling or execution hersof. No smendment or’
modification to this Agreement shall be enforceable umless set Fosth in wriling and
executed by both Parties. This Agreement shall not impart any rights enforcezble by any
thind party (other then a permitied swcoessor or assignee bound to this Agreement). No
waiverbyaPmyot’anydcl‘arh by tke other Party shall be construed as 2 waiver of any
other defaulht, Any provision declwed or yendered untawful by any appBcable count of law
or ragulatory agency or deemed unlawfil because of & statmiory chianges with not otherwise
affect the remaining lawfol obligations hat arise under this Apreement. The headings
used herein are for convenicnor and referencs purposes only. All indemnity and andi
Tights contained herein shall survive the termination or expiration of this Agreement fur
three (3) years,

9.5 Conldeptiality. Neither Party chall disclose (e {erms or conditions of this Agresoent 0 e
third pasty (other thap the Party’s employecs, Affiliates, lenders, counsel, accountmts or
advisors who have a need to know such information and have agrecd to keep such terms
confidential) except in order ta comply with any applicable law, repulation, o in
connection with any court ar ogulatory proceeding spplicable 1o such Pany; provided,
however, each Party shall, 1o the extent practicable, use ceasonable effonis o prevent or
limit the disclosure, The Pertics shall be entitled 1o afl remedics aveilable a1 Jaw or in
equity to enidrce, or seek relief in connection with, this confidentiality abligation,

96  Counterparls. This Agreemenl may be sepasatcly execuied in sownlerpasts cach of which
when so exccuted sheli be deemed o constitule one and the same Agreement.

$.7  This Agreemenl supersedes and replaces in its emirety the agreement between CRS and
Counterparty dated October 28, 2004 and as well 35 any ather settlement sgreements
between Counterparty and Cincrgy Corp. or 2ny other Cincrgy eatity releted o PUCO
Casz No. 89-1658-EL-ETP. By signing this Agreemenl, Counterpanty, CRS and Cinergy
Corp. (on behall of ell Cinergy entities) agree 1o this provision,
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The Parties have cawscd this Agreemenl to be executed by their duly authorized
representatives in multiple coumierpants as of the Efftctive Dile.

CINBRGY RETAJL SALES, LLC

AS 1o clause 9.7

CINERGY .

B %—*"—\
Titie: * G??,u[{ Pl

Date; Sm!, &5, 300
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Exhibit A:

Customer Group: Tri-Health Hospitals
Quarterly Option Payment Calculation

The CRS option paymeat will be equivalent to the actsd sanount paid to The Clncianati Cias & Electric Comgany
for the following billing charpes under its amarket-taecd standard service offer epproved by the Comudssion m
Caze No. 03-93EL-ATA:

One {13 M0 per K¥Wh of geeration

Annuzily Adjusred Component of POLR Churge (AAC)

Fuel aud Poechase Power (FPP} - excloding Ewmission Allavrance Expease

Iafessructere Maintensnee Fand (IMF) Charge in exicess of 4% of e g*
MWMWWWN@M?»WMWWMMmdem

CGAT siandund tariff sorvics on or bofose 12/30/2008 sad ars sctively mm&smmmm
L0035,

- * v 9 >

A customer pot paying the marke!-based standasd service offer approved by the Commission fa Case Mo, 03-93-
EL-ATA jo The Cincianati (s & Elecrrie Company, who aupids ¥he System Retiabilisy Traeker (SKT), will
have teeir option payswsts adjusted for the valne of the SRT that OG&E would have reccived bad the custome
boen a swadsrd tariff customer heginning Yomeasy 1, 2005, The adjwstmcnt will bz calcudeted by taking tie 1ota]
value of'he SRT that OCOKE wonld kave received in 2005 and dedecting 3 equelly flom the First fory option

- payménts to be received by Se sustamer.
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EXHIBIT B: *}
Customer Group: Tri-Health Bosplials

CRS Generation and Transmission Rates for former Rate DY Standayd Service
Cusiomers '

Net Monthly Bill .

Compuied i acenrdanes with the following charges. (Kilowan of demand is
abbreviated as KW and idlewati-hanrs are abbrevialed as KWhj:

Generation Charges
{A) Demand Charge )
Firsi 1,000 klowatts STASH per KW
Addillonsl Kilowatty SEO5T4 per kW
(b} Egergy Charge
1 R0 ) T L —— erere SDNLISTE per KWh -
ACHUORN KOWtIORIT - v v sseresncen racssrenss $0.016266 per KW
Emission Aflowante Charges

Customer will pay modthly ax smuﬁlqﬂvﬂmi 1o the eqitsion
sliowance expense compeneni of i PUCD approved CGEE fuel clause

Transmistion Charges
Cuslomer will pay 2 transmirsion chargs equivater! fo the sum of ali
applicable transmissiou charges that they weuld pay 10 CGAE 25 »
standard tarill cuxtomer.

Rate Stablifzation Charge }
" Cinergy Retail Sales will veimburse the sustemer for any Rate
Stabitization Charge (RSC) actusliy paid by the cestomer,
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Exhibit C:
Customer Group: Tr-Health Hospitals

_ Customer Account List
“Fhis agyeement prrains to the Jollowiag Bribesda Hotphal sccomts

This sgrocrocal pertaias 1o the following (aod Samaritan Hospital sceomnt;
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OPTION AGREEMENT CONFIDENTIA PROPRIETARY
BY AND BETWEEN SECRET
CINERGY RETATL SALES, LLC
AND

MERCY FRANCISCAN HOSPITAL WESTERN HELLS

This Option Agrecment (the “Agrecment”) is entered into as of this2 9 day of D5 mBY
2004 (the "Bffeative Date™ by and between Cinergy Retsil Sales, LLC ("CRS") a Delaware
limited lisbility company, snd Merey Franciscan Hospital Western Hilis ("Cumumpmy’), 2
oMb owﬂm(mhxndwﬂnaﬂya%amllwbvdyﬁmm

. o RECITALS i

WHEREAS, Mmy Frenciscan Hespitel Western Hills is 2 member of the Ohio Hospitals
- Association and it logated within the retajl defivery service tmuoryof‘l‘hcciaumm(ias
& Eiectric Company (“CG&E").

WTIEREAS, CRS hes been csriified byuncPublu:UnhnesConmmnn of .Ohio as 2
Cerified Retail ElucmcSuppher("CRBS’)mdhastheulbumbemgagein&ssaieof
e!ecmca!powalmm!; .

WHEREAS, CRS and Cnmupmy desire to establish terms and eondllzon for this optmn

NO‘W, THEREFORE, for and in wns:denaou of the mutusl wvenanls conlamed he:cm.

the Paﬂics sgree as follows:
ARTICLE ]
DEFINITIONS
The following dnﬁmhons and any teems defined in this Agremml shall apply
. heveunder. -

"Affiliate™ means, with respect lo any person, any other person {other than an individuaf) shat,
direcily or indirectly, through one or mors intermediaries, controls, er is contrelied by, or is undes
tommon control with, such person. For this purposc, "control” means the direct or indirect
ownership of 1en (10} percent or more.

“Business Day* means & day on which Federal Rescrve member banks in Obio are open for
business; and 2 Business Day shall open al 3:00 am. and close &t 5:00 p.m. castern prevarling
urne, unless olerwise agreed to by \he Parties in writing.

“Coumerparly’s Maximum Dempand™ mcmmysmmmdmﬂ for =l
) Cinergy Co:parate Recarda
; CONFIDENT] AL 'ﬁw
@ ! e
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of Counierparty’s accounts as of January 1, 2005. Lmﬁmsﬁomﬁrm - ') '

*Capetity” has the mcaning set forth in eny Transmission Provider's tanff or MISQ's
. fransmission taf, vs amended Gom time to fime, or s defined in any transmission taiff of 2
suigessor 10 MISO.

"Contract Price” means the price in $US »5 sct forth in Exbibit B to be paid by Counlarparty to
CRS for the parchase of the Energy under this Agreement, )

*Pefanlilng Paryy™ shell kave the meaning specificd In Section 6.1.

_gﬂ'mmsdwmcmgyofmmmmmﬂykmmnsmmphm,mhm
‘electric energy thal is delivered at the nominal voltage of the Delivery Poinl, expressed in

mogawatt hoors (MWh). .
“Bvent of Defanit” shall have the meaning spocified in Seclion 6.1
*FERC" seans the Fedesal Energy Regulatory Commission of 2y successor agency thezeto.

*Finn" means, with respéct to a Transaction, that the only excuss for the fatlure lo dediver Energy
by CRS orthe Ihlmbmvcﬂnmwmemumpanyis anMagmormconumfs
failore to perform.

“Full Requirsipents Eneray” means, except as provided berein, that Counterpaty. shall plwchase
all of ity retsil Energy requirements for its factfity foin CRSmdztwtCumtﬂpanyslmﬂ not resell
any of the Energy provided hereunder $o sny third party.

"Inieresl Rate" means, for any datc (he kesser of (2) two (2) percent over the per anowme rate of

interest equal to the prime lending rate (*Priroc Rate™) ac may be published from time to titme in
the Federal Reserve Statisticnl Release H. 15; o (b) the maximem lawful interest rate.

MW" mcans mogawatl,
*Torm" shall have the mesning specified in Atticie 4.1.

*Trpsission Providers”™ means the enlity or eutities transmitling or fransporting the Encrgy
on behalf of CRS or Counterparty 10 the Delivery Point.

ARTICLE 1)
OPTION

21 Counterpasty cusrently roccives its electic service from The Cincianati Gas & Electic
Company (“CG&E") pursoant 1o the applicable tariffs rates or will provide notice that it
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will take elockic service fom CGRE in sccordemce with applicable CG&E tariff

requiremenls. Counterparty hereby grants 1o CRS the exclusive aption, upon thirty {30)
days nolice, to serve alf of Countrpurty’s accounts and Joad set forth in Exbibit C,

S I3

iluding any increases in accordunce with Section 1), Bs of Devember 31, 2003

(“Option™).
CR3 shall have the right to cxercise dhis Option at any time durng the Tewn of this
Agresmenl. )

I exchange fior Cousterparty granting CRS this option, CRS agyees 10 pay Counterpaty
vach calendsr year quarter of the Temnt, until exercisc of the Option, the amonnt set forth
on Exhibis A ("Cption Payment”).

Becanse this is an excinsive Optioa, in the cvent Comterparty leaves ils current electric
service and recsives electtic service from mymii}nnymat is nof CRS or an Affitiate of
CRS, thwn CRS shall cease all Option Payments and this Agrocment shall terminate and all
obligations of the Parties hentunder shall terminate,

HCRSumlsOpnon,ﬂumiﬁdnilmmm a power sile agrecment, mclndmg
the teyms sl forth in Acticle I,

ARTICLE K1
CRES FOWER CONTRACT TERMS

In the cveni CRS W its option, the power sals agriemeni between CRS end
Counterparty shell include the following tzmms:

a. Boepy Ovantity and Tvpe. CRS shall provide Counterparty with Firm, Foll
Requivements Energy and Capacity up to 3 MWs greater than Counterparty’s
Maximum Desnand for all of its acoouns a5 of Sanuary 1, 2005 "Quantity™).
IT duwring the Term of this Agreement, Counterparty has additional load or
sccounts greates than IMW, then such new foad or scoount is not inchuded
williin the teams of this Agreement and CRS shall lave no obligalion fo provide
Enerpy and Capacity to Cousterparty shove fiv: Qraanlity set forlh herein.

b. Trsmsmission Service and Charges. Transmission service will be provided in
accordamcs with the open access trapsmission 1 of “the Midwest
Independent Trensmiission System Opesator, Inc. Charges will be assessed
consistent with the otwrwise applicable CG&AE notall tariff oles apd riders a8
they may be amended, from fime 10 time, or any successor tariff

¢. Contract Price. The Contrzc! Price Is set forth in Exhibits A and B.
d. Chanpe 1o Prices. As 5 retail sale, the power sale sgrecment is not subject to
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the jorisdiction of the FERC; nor shall cither Party scek lo have the FERC
sgsort jurisdiclion over the Agresment. However, 10 the cxtent that either the
FERC or the Public Utilistes Commission of Chio asserts jurisdiction over the
Agrement, the Pasties agree that the Contract Price-specified shove is just and
reasonable and consistent with the public interest. Meither CRS zor
Comtupaﬂyshﬂlmkwmodifyllwmmmmmtghﬂmnmpmof

any regulatory body.

¢ Temm. The tenn of the power sale agreenent shall bclhlwwl)muh&?pl.
2008,

ARTICLEIV -
TERM OF AGREEMENT

ive Date. This Agreement shall become effective upon
exccotion byﬁr:l'ax&as. This Agresment shal) exiend fom January 1, 2005 through and
includig December 31, 2008, unless taminaied earlier in accordance with the terms of

this Ag:m {Tem™).

After Termination. The applicable provisions of this Agreement shal! continge in effect
after tennination therenf 1o the exical necmary 1o provide for final biliing, billng

adpusirrents and pavinents.

ARTICLE Y
BILLING

mg,-_g. CRS shalt submil the Optioa Payment to Countexprarty within thiay (30) days

" after the end of each celendar year quarter.  The payment shall bg pubmitted to the

T b LURRING
DiRecYoR, FAQLITES

inserl account information] x.iecy FRANCISCAN thd P iT—
t ”;,}s.s»?bﬁﬂ LS

i'ollowmg account or address:

2,3t Gueen Con Ry

ARTICLE V] cmcmum 0 Mo
DEFAULTS AND REMEDIES - T

t An "Even! of Defauk” shull mean, with respect 10 a Party
{"Defauhing Panty™}, the occwrrence of any of the following:

£.).1 any represenistion or warranty made by the Defaniting Perty berein shall at any
time prove {0 be false or misicading in any respeet materizl to this Agrecment;

CONFIDENTML
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6.1.2 the failore of the Defaulting Pany 1o perform any covenant sel forth i this
Agteement {except (o the extent conslitming & separale Bvent of Defanlt) and
such fafture is not cured within fificen (15) Businese Days afier written notice
viz certified mail thereol to the Defacking Party;

613 the Defm!nug Party cousalidm or amalgamates with, merges with or into, or
_ transfers afl orsubstanially al} of its assets to, another eatity and, af the tims of such
consolidation, amslgamation, merger or iransfer, the resulling, surviving or
transfocoe entity fails to ssnume all of the obligations of sich Patty under this
Asreemm .

614 the fﬂwetumwmmwﬂmtmnkedpmmwmiﬁmmmﬁf
such fisiitre is not Temedied within fifieen {15) Business Days afier wriien notioer
* via certificd mail of such fadlure is fiven by the other Party; or-

61,5 the Defaulting Party (i) filss 2 petition or otherwise tonymenses or acquicsees in &
. procesding under any banknptcy, insolvency, recsganization or similer faw, or has
. any such petitian fled or consraenced against it and such petition is not withdrawn
or dismissed within thinty (30) days aficr such fifing, {il) makes an assigmment or
any general arrengement for the beaefit of creditors, (i) otherwise bectnes -
banlmcpl ar insolvent (however evidencod), (Iv) has 2 liquidator, administrator,
receiver, irustee, conservaior or simitlar official appoinied with respect to it or any
?bmmdpmwmwmymmw(v)mmabhmmmd&rsu they
all due,

62 Resnedicy spon an Bycat of Defoyll. Upon the ocoueace {and continvation beyond the
applicable cusé perdod) of an Event of Defoult with respect to 2 Defalting Party, the Non-
Defaulting Party shall have the right to ferminate this Agreement 20d exercise all rights and
remodies availsbie to 1t in few or i equity.

63  Olher Teyminglon Pvents. Termination may oceer upon Mirty 30 days written notice hy
either Party wpon issusmce of 20 ooder by a cowrt or regulatory body of competent
jmrisdiction that substantialty prevents efther party fiosa pesfosming obligations pursuand 1o
this agreement. In the cveat that tetminating event of this kind oceurs, the Parties agres to
negotiate in good faith to return boih Pasties to an mmnm ouicome equivelznt to the one
created by this agreement.

ARTICLE VNI
LIMITATIONS; DUTY TO MITIGATE

%1 Limjttion of Romedies, Liabilily and Damages. THE PARTIES CONFIRM THAT THE
EXPRESS REMEDES AND MEASURES OF DAMAGES PROVIDED IN THIS

AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREQF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OK
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXFRESS REMEDY OR
MEASURE QF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LEIMITED AS SET FORTH IN SUCH
PROVISION AND ALY OTHER REMEDIES OR DAMAGES AT LAW OR BN

BQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS5
EXFRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TQ DIRECT ACFUAL DAMAGES ONLY, SUCH DIRECT ACTUAL

" DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER

REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
RXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR QTHER BUSINESS -INTEREUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNETY PROVISION
OR OTHERWISE, IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OB CAUSES RELATED THERETO,
“INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY. DAMAGES REQUIRED TO BS PAID HERBUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTADENG AN
ADBQUATE: REMEDY, 18 INCONVENIENT AND THE LIQUIDATED DAMAGES
' CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Duty 1o Mitipats. Each Party agrees that it has a duty to mitipate damages and covenants
that # wiil use commorcially reasonsble offorts 10 minimize any damages it may incor us
2 resalt of the-ofher Party’s performance orm-pcrlbrmznceof this Agréement.

ARTICLE Vi
. GOYERNING LAW - DISPUTE RESOLUTION

Governipg Lsw and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND.
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT N THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY ORIO.

Dispme Resolution. Any chim, controversy or dispute arising out of or relating to this

" Agreemeal, or the breach thereo!, shall be resolved fully 2nd firally by binding srbitration

wnder the Commercial Rales, but mot the adminisiation, of the American Asbitrafion
Association, except to the extent that the Comanercial Rules conflict with this privvision, in
which event, this Agreement shalt control. This ashitration provision shall not limnit the
right of eithcr Party priot 10 or during any such dispute to scek, uss, and employ ancillary,
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes
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maintriting the satus quo until such time as the arbitration award is rendered of the

s otherwise resolved. marbmbmshallbenumctedm&mhﬂmoand
the laws of Obio shall grvern the constraetion and interpretation of this Agreement, except
to provisions related w0 conilict of laws. Within ten (10} Business Days of service of a
Derand for Arbitration, the pastiss may agres upon a sule adbitrator, or i 3 sole arbitrator
cannot be agreed upen, 2 panel of three arbitrators slizll be aumed, One arbileator shafl be
selected by CRS and one shal? be selecied by Buyer. A kmowiedgesble, disinteresied and
wopartial arbitrator shell be selecied by the two arbitrators so appoinied by the parties. B
the arbiteators sppointed by the pasties cannot agree upon the thind avbitator within ten
(10} Business Days, then sither Party may apply 0 any judge iz amy vourt of compelent
jurisdiction for appeintment of the third arbitrator. There shall be nto discovery dusing the
asbilration other than the oxchenge of information that is provided to ihe arbitrator(s) by
the Partics. The arbitrlor(s) shalf have the suthority only to sward equitable reflef 2nd’
compensatory damages, snd shall not have the authority to swend prmitive daimages of
otier non-compensatory damages. The decision of the arbitrator(s) shail be readered
withizl sixty (60} Business Days aficr the date of the selection of tie arbiirator(s) or within
such period as the Partics may otherwise agree. Bach Party shal) be responsibie for the
fees, mxpenses and cosis incumed by the arbitrator sppointed by each Party, and the fees,
expenses and coste of the third athitraor (or single mrbitcator) shalt be bome oqualty by the
Parties. The decision of the arbitrator(s) shall be fina! and binding a0d may nal be
appealed. Aoy Party may spply to any cows having Jmsdacimnh m!bmelhc decision of
the arbitrator(s) and 10 obtain & judgment thercon.

m@mﬂughmmgw&mmymlmmmﬁnsﬂmm
accondance with its teams and cooditions witheut being rcqmred ta follow the procedares
sef forth fn I!nsAmda

ARTICLE [X
MISCELLANEDUS

9.0 Reprosentations snd Warrenties. On the Effective Date and on the date of enteving into fhis
Agreement, thmymmmﬂwwmlsm!heotbaPm;fﬂut {z) it is duly
organized, Val)dfyulmngmdlnguodﬂand'ngundﬂlhehwsofﬂac;mﬂdmumohts
formation and is quefified to conducl its business in each jurisdiction; (b} it has all
regulatory authorizations mecessary for it to lsgally perform ils obligations under this
Agrtement and any other documentafion cefating (o this Agreesnent; {c} the exeeution,
delivery and performance of this Agreement and any other docurnentation relating to this
Agreement are withia ils powers, bave beeo duly authorized by all nocessary action and do
not viokste any of the terms and condilions in its governing documents, swy contracts 10
which il is a pasty or any law, snle, regulation, erder or simitar provision applicable to ity
{d} there are no bankruptey procecdings pending or being contemplated by it or, 1o ity
knowledgs, threalzned against il; (e} there is not pending ar, o its knowledge, threstensd
against it or any of ils affiliates any legal proceedings that coulit materially adversely affect
its abiifty to perform iis obligation under this Agreament or any other documend relating 10

r—
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this Agreement; {f} no Event of Defaull or evest which, with the giving of notice or lapse
of time, or both, would constiiute sn Event of Defanlt with respect (o it has ocewrred and is
continuing and no such event o circumstance would occur 25 & result of 13 eatering indo or
performing its obligations bnder this Agreement or any other document relating to this
Agresment or any Transaction; and {g) it is acting fox its own sccount, Bas made its own
independent decision to enter into this Aprecmnenl and as (0 whether such Agreement is
approprisle or proper for il based wpon its own judgment, is not relying upon the advics or
recommenxhations of the other Party in 5o doing, 2nd is capabie of essesging the mesits of
 and undersianding and wnderstands and aocepts, the todins, conditions and risks of tids
92 - Assignment. This Agreement shall be assiprsble by CRS without the Coimtaparty's
i consent provided such ssignment is lo any other direct ov indirect subsidisry of Cinergy
Comp. provided that such direst or inditect subsidiary hes an cquivalent or bigher credit
tating than CRS. Any cther sssignment by either Party of this Agreement or ary rights or
cbligation havunder shalt be made only with the written consent of the-gther Party, which
consent shall not be unreasomably withhel, '

2.3 Hﬂmﬂln&mmmmm“mmmﬂﬂlhm”mﬁﬁbehw
- Noucesmedwbcmwnungshnbedclwwdbyleuerfmmhoromm
documentary foom’ provided there is some form of confinmation that the rectiving party
achually received the notice. Notice by regular maif shall be deemed fo have been
received three (3) Pusiness Days afier it hes been sent. Notice by fedsimile or hand
delivery shall be deemed to have been received by the close of the Business Bay on which
it was transmitied or hid delivered (unless wensmilted or hand dalivered afier close of
narmal business bows, in which case it shall be deemed to have been received atthe close of
the next Business Day}. Natice by ovemight or comier shafl be deemed to have boen
received two (2} Business Dzys after it has bees sent. A Party may change its addresses

by providing notice of the same in accordance with this Section 9.3.

Ta CRS:

James B, Gainer

132 P23t Fourth Street
Cintinnati, OH 45202
FPhone — §13-287-2633
Fax__ 513-287-1902

To Covunterparty:

Pick Wiese

Dirsctor Facilities Manngemenl
Merey Hospital Clermont

3000 Hospital Drive

Batavia, OH 45103-1998
Phine — $13-732.-856%8
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94  General. This Agrecracnt sanstitutes the enlire agreement beteeeu the Partics relating to
the subject matier contemplaied by this Agreement. Thas Agreement shall be considered
ior all purposes a5 prepared fhrough the joint efforts of the Parties gnd shall not be
consirued against one Perty or the other as 2 result of the preparslion, subgtitulion,
submiission oF other event of negotiation, drafling or execution hereof, No amendment or
modification 10 this Agreement shall be enforcesble unless set forth in writing and
executed by both Pardics. This Agreement shall nol fmpart any rights enforceable by any
third party (other than 2 pamitted successor or assignes bound to this Agreement). No
waiver by a Party of zay defaull by the other Panty shall be construed as 2 walver of awy
other defanit. Any provision declared or rendened untawfisl by any apphicable eowrt of lave
or regulatory.agency ar deemed unlawful because of 2 slattory change will not otherwise
affect the remaining lawfil obfigations that arise under this Agrecment. The headings
used herein e for convenience snd reference purposes euly. All indemnity and andit

_ rights contained hersin shall survive the termination or expiration of this Agreement for
three (3) years,

95  Copfidentiality. Neither Party shall disclose the terms or conditions of this Agreement 10 a
third party {other than the Party’s amployess, Affiliates, lenders, counsel, acoountanis or
advisors who bave a pesd to know such information ang have agreed 0 keep soch temns
confidential) except in order to comply with any applicable law, regulation, or jn
connection with any court or regulatory procseding appliceble to snch Perly; provided,
however, each Pasty shall, 10 the exton? practicable, use reasopable efforis to preveat of
fimit the disclosure. The Partics shall be enfitied 10 all remedies available at lew or in
cquity o enforce, or seek refisl in connection with, this confidentiality abligation.

9.6 .Connierparts. This Agreement may be separately executed in counterparts cach of which
when se executed chall be deemed fo Tonstitute one and the same Agreement,

97  This Agreement swpersedes and seplaces in its entivety the agreement between CRS and
Connterparty dated October 28, 2004 and as well as any other settlernen! 2preements
between Counterparty and Cinergy Cofp. or any other Cinerpy entity related to PUCO
Cax; No. 99-1658-EL-EYP. By signing this Agreeracnt, Counterparty, CRS and Cinergy
Corp. {or: behal{ of 2 Cinexpy etitics) agree 1o Ihis provision,

- 113
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i
The Parties have camsed this Agrecmment to be executed by heir duly authorized }

_ Tepresentatives in multiple counterparts as of the Effective Date.

CINBRGY RETAIL SALES, LLC COUNTERPARTY
. . {a(c_f( (.J"L&SE.

o

'D::Ie: 'HA-’-‘?/L‘E
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Exhibit A:
Customer Group: Mercy Franciscan Hospital Western Hills
Quarterly Option Payment Calculation

The CRS option payment will be equivalsn) to the acnut smawd pald o The Cincianai Gas & Electric Compapy
fmm&ﬁmbﬂmscmmismw Mmoﬁuwme&by&cmmmm
Case No. 03-93.EL-ATA:

One {1} Wil et kWD of genesation

Anmyally Adjosted Camponest of POLR Chatge (AAQ)

Fuck and Purchase Powes {FPP) ~ muchuding Emisvion Allowants Exprase

Infastructuns Mainignance Fuad (IMF) Charge in rccess of 435 of “Sinde g™
Elmﬁmhnﬂ"mkmﬂmhthﬁdwmmhnmmoﬂhwmmm
CG&E stapdand Gsiff service on.or belore 120002004 wmmlyulmg CG&E servict a0 Later thaa
OL/31/2005.

Y

A cislomes pet paying the markelbeted stantdard sevice offer spproved by the Commission in Cage Mo, 63-93-
EL-ATA to The Cincianati Ore & Electric Company, orho svoids fhe System Relishility Tracker (SKT), will
have their option payracsits adjasiol Ror whe valor of the SKT that OG&E would have recelved hed e custonser
been a standand eaiff cpstoncs begining Jatmary I, 200S. The adfustnent will be calculated by taking e cotal
umenmcsmmoeasmmmummmmmmnwmmmmmm
pryments nbcmwed'byﬂr.wmm .
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EXHIBIT B:

Custoyner Group:  Mercy Franciscan Hespital Western Hills )
CRS Generation and Travsmission Rates for former Rate DP Standard
Service Custemers

Net Mondhly Bill

Camuhnmmnnwhhﬂufnbﬂum (Kilewati of demaad is
shbreviated py YW and kBowatt-houry are shbruvisted 23 kXWh):

Generation Charges

(%) Demand Charge ) .
Fiest 1,000 Xiewatis .. ’ - 36,9156 per kW
Additional kilowatts . o $SAS0 Pt KW

{t) Energy Charge : ’ : -
Bitling Demxstid inres 308 cererrvamoremmssomrasasse $0.021048 per K'Wh
mﬂlmﬁ‘hﬂm SRl pas bt b ey S i ﬂ.“m Wm

Emistion Allowiace )
Mm-ﬂlnymmuyuamtqdulm ie the emission
. mmmmtmb:mw CGAE fuel clande

CTransestssion Charges

Cmumwmmaumwhn:hmeqﬂwmlmmeﬂm-hu
applicable tranyoaission charges that they wondd pay to CGAE ssa
siandard terifl costomer.

Rale Stahiization Charpe }
Cigergy Retal Sales will velnburse the cstsmer for apy Rate
Stavilivation Charge (RICY sctually paid by the castemer,

CONFIDENTIAL,

L

116

T

DEE 001029



Case 1:08-cv-000’EAS-MRA Document 57-2 Filed’lsizoos * Page 116 of 185

‘ SO ¥37E
CONFIDENTIAL PROPRIETARY
YRAQE SECRET

CONFIDENTIAL

- 117

DEE 001030



Case 1:08-cv- EAS-MRA Document57-2  Fiie 18/2008 Page 117 0of 185, . -,

Customer Group: Mercy Franciscan Hospital Western Hills

This agreemen! pertains to the folfowing Mercy Franciscan Hospital Western Hills accounts:

CONFIDENTIAL

CONFIDENTIAL PROPRIETARY

TRADE SECRET

Exhibit C:

Customer Account List

4
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CINERGY RETATL SALES, LIC
AND

MIDDLETOWN REGIONAL HOSPITAL

_ This Option Apreement (the “Agreement”) is ‘entered imto as of this _ 11 day of

2004-2005 (the "Effective Date"} by and between Cipergy Retail Sales, LLC

("CRS") & Deloware limited Hability company, and Middietown Regiosal Hoapital
{("Covmterpanty™), o corporation (#2ch individualy 2 “Party” or collectively the *Parties™).

RECITALS

WEREREAS, Middlesown Regiomal Hospilal is a member of the Ohio Hospitals
Associetion and is locsted within the retail delivery service taritory of The Cincinaaxi Gas™

& Electric-Company ("CO&E"). ,

WHEREAS, CRSlwbmwhﬁedby ﬂmPubl':cUul‘:uwCuumwon of Ohio as &
Cestibied Ritail Eloctric Supplier ("CRES") and has the auihority 10 eagage in the sale of
clectrical power at setall;

. WHEREAS, CRS aad Counterpasty desire to establish terms and condition or tis option.

NOW, THEREFORE, for and in considesstion of the mutual covenants confained berein,
the Parties agree as Sollows: .

ARTICLE]
DEFINITIONS

The following definitions and any 1erms defined in this Agreement shall epply
hereunder.

*Affiliate” weans, with respect to sy person, eny other person {other than an individuaf) the:,
direcily or indirectly, through one or more intermediaries, controb, o is controlled by, or is under
commen control with, such person. For this purpose, “control” means the direct or indirect
ownership of ten (10) prrcent ox more,

"Busigess Day”® means 2 day on which Federal Reserve member banks is Ohio arc open for
business; end 8 Business Day shall opes at £:00 am. znd close ot 5:00 p.m. castern prevailing
time, m‘lmmhenwmayeedtobyuwl'mmwmmg ’

nand” means Counterpany’s combined maximum demand for all

Cinergy Coxporate Records
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of Countetparty’s accounts as of Jarmary 1, 2005. SEC .}

“Copaity” has the meaning set fovth in any Tramsmission Provider's tanfl o MISO's
transeission tanff, as amended from ¢ime to.lime, or a5 defined a any Uensmission teriff of &
successor o MISO,

"Coptract Price® means the price in SUS as sel forth ia Bxhibit B to be paid by Counterpanty 1o
CRS for the purchase of the Bnergy under this Agreemont,

~Dsfaulting Pacty” shall bave the meauing specified in Section 6.1,

“Egergy” mmdmmﬂﬁemmmﬂyhmumﬂuu,myhm
emewgythwﬁwdﬂmww&mwm Poiut, expressed io
megawait hours (MWh).
“Byent of Default” shak bave the meanhgspwiﬁvdinﬁeﬁim 61.

"FERC" mozns the Fedecal Encrgy Regulatory Commission oF sy successor.agency theseto.

"Firm" means, with respect to a Transaction, that the only mseforthefnﬁmemdebvwﬁﬂgy
byCRSmﬂw!aihwsmmaveEwgybyﬁmCmmmpmyu Force Majevre or the other Pasty's
fpilure to perform.

P jrpments Fasrpy” mewrs, except as provided krredn, that Countesparty shall purchase
aﬂofmmm!ﬂnugqunmnmforns&niktyﬁomCRSandtlutCmupmysha&mmH!

any of the Encrgy provided hereunder do asy thind paty.

“Interest Rate® means, for any deto the lesser of (a) two (2) pescent over the per anmnt rate of
interest equal to the prime kanding rate ("Prime Rate"} as may be published from time to time in
the Federal Reserve Stalistical Release H. 15; or (b} the maximuta tawfil interest rate.

MW" means megawatt.
"Yetm” shall have the meaning specified in Article 4.1,

*Trapsmifssiop Providers™ means the entity or entitics transmitting or ransporting the Enecgy
mb&aﬁdﬂkﬂm%ﬂmhﬂmbﬁmﬂm

ARTICLE QX
OPTION

21 Couterparly coyrently roceives ils cleatric service from The Cincianati Gas & Electric
Company (“CG&E") pursuant to the spplicable tariffs ratex or will provide notice that @
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will take cleciric sorvice from CO&E in accosdance with applicable CGXE taiifl

equinements. - Wybu&ymmmmmwomwmmm
days sotice, to serve all of Counterpaity’s accounts and load set forth in Exhibk C,

- incheding any meseases in accondance with Section 3.), as of December 3], 2004

C"Option™).

CRSshalIhwethengummermmw{)p&maunytmedmsﬁenmufms
Apresment.

In exchange for Counierparty granting CRS this option, EﬂtSaglmlopawauawﬂy
gach calendar year quarter of the Term, untii exercise of tho Option, the smoum set forth
mExblbnA("Omwn?aymm”)

Bmscﬁisis'mm&ww&mhmemwmmwtyhmhsmdmﬁe
servios atd recetves dectric services from any third party that is wot CRS or an Afffiate of

CRS, then CRS shall cease all Option Payments and this Agrocment shalt terninate and ell
obligations of the Parties hereunder shafl terminate. .

HCRSmmnsomtmmmﬂmﬁunapawwemmmﬁng

the tesms sel forth in Artiele L

ARTICLE It
CRES POWER CONTRACT TERMS

hhcmtmmmusomtmmwweagembmmsmd
Counlerparty shall include the following berms:

a. Essigy Quamny and Type CRS shell provide Counterparty with Firm, Folf
Roquiroments Encrgy and Capacity up to 3 MWs prester than Counterparty’s
Maximum Demand for all of is accounts as of Jausary [, 2005 (Quantxy”).
Il during the Term cof this Agreement, Counterparty -has additional Joad or
acoounts greater than 3MW, then such new Joad or accourd is not icluded

. within the terms of this Agreement and CRS shall have no ebligation to provide
Energy and Capacity 10 Counievpenty above the Quantity set Forth herein.

iy ice al prges. Traumission service will be provided in
mdmwﬂhlhcopcnamummmﬂ'ufmmdm
Independent Transmission System Operator, Inc, Charges will be sssessed
convistent with the otherwise applicable CG&E retal] tasilf raies and riders as
they may be amended, from time to time, or any suceessor tanfl

¢, Contract Price. The Comtract Price is sef forth in Exivbits A snd B,

d. Chamee o Prices. As e retail sale, the power sile apreement is nol subject to
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the jurisdiction of the FERC; nor shall either Parly seck jo have the FERC
assert jurisdiction over the Agreement. However, to'the extent that cither the )
FERC or the Public Ukilities Commizsion of Ghio assents jurisdiction over the

Agreement, the Partics agree that the Comact Price specified above is just and

reasomable and consistend with the public intesest. Neliher CRS sor
Counterparty shall seek to modify the Contract Price thvough the anspices of

vy vegulxiony body..

e Temp. The term of the power sale agreement skall be through December 31,
2008.

ARTICLEIV. }
TERM OF. AGREEMENT

4.1 MM This Agreement shall hecome effective upon
exeummbytthmmngrmlimmdﬁmlmmyl 2005 tivough and
inchading December 31, 2008, unless kmmmul catlier in accordance with the terms of

this Agreement (*“Term™).

42  Afier Tesmination. The applicable provisions of this Agreement shall continde in cffect
afler termination theeeof to the extent necessery o pmvide for final billing, billing
adjustments snd payments.

ARTICLEY
BILLING

5.1  Payment. CRS shail submit the Option Paymeni to Countesparty within thirty (30) days
after the end of each calendar year quarter.  The paymest shall-be submitied to the
following account or address:

ARTICLE V1
DERAULTS AND REMEDIES

6.1 Events of Default. An *Event of Defsuh” shall mean, with respect to o Panty
{"Defaulling Party™), the occumrence of say of the following:
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6.1.1 amy representation or waranty reade by the Defaulting Party herein shalt a1 any
time prove to be false or misleading in any respect matesial 1o thiy Agreement;

6.1.2 the failore of the Defaulitng Pasty (o perform any covenant set forth in this
Agreenent {cxoept to e extent constituling a separsie Event of Default,) and
suck failure i a0t cored withia fifteen (15) Business Days afler writics aotice
mmfuﬂmai!thweofwﬂcl)eihhhmw

6.0.3 .the Defaulting Party msoﬁdmuormalgamwh,m«geswuhmuun or

* transfers all or substantially ali oF its assels 0, another emtity and, al the tine of such
consolidation, amialgametion, merger of wansfer, the stsulling, survivieg or

wmufmmwfaﬂsmmwaﬂuﬁheobfgﬂimsdmmmm

Agresment,

6.1.4 meﬁilummmkewhw&hmwmqﬁmﬂpmﬁm lclrihiahymmif
such failuse is not vemedied within fifteon {15) Business Days after written notice
via certified mail of suchr fiifure s given by the other Party; or

6.1.5 the Defuulting Party (i) files = petition of otberwise cOmmences or acquiesces in a

proceeding under any bankiupicy, wolvem-y seorganization or siméles sw, or has

. mmmﬂwmmduﬁnﬂuwdmmm:smmﬂﬂm
or dismissed within thirly (30) ddys afler such filing, (i) makes an assignment or
any general ammangemen for the benefit of crétfitors, (i) otherwiss becomes
bauksupt or insolvea (however evidenced), {iv) s 2 Bquidator, administrator,
seceiver, trustes, conservarer or siidlar official appointed with respect 1o it o any
sobstantial pordon offts propenty of agsels, or fv) isunable 1o pay Its debts us they
fll dise,

Upon the oceurrence (and continuation beyond the

Remedies ypop an Bvent of Defruk
applicable cure period) of an Byt of Defantt with respect 1o » Defsulting Pasty, the Noo-

Defeniting Party shaill have the right (0 ierminase this Agreement and exercise all riphts and
remedies available to it in law or in equizy.

Qther Termination Evonts. Termination may occur upon thirdy 30 days writtes notice by
vither Pasty upon issusece of 2 order by a cowt or regulalory body of competent
jurisdiction 1hel substentialiy prevests elther party Brom performing obligations pussuant to
this sgrecment. In the event that lenninatipg event of this kind corurs, the Parties agree 1o
ngoodmtombommmMMcmmemﬁvdm to the one
creaied by this agreement.

ARTICLE VIX ‘,
LIMITATIONS; DUTY TO MITIGATE
mages. THE PARTIES CONFIAM THAT THE
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EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREQF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FORWHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN
EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES I§
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO PIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALl OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR TNDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BYSTAT\H'E.NTORTORWNTMCT UNDER ANY INDEMNITY PROVISION
OR OTHERWISE, IT IS THE INTENT OF THE PARTIES THAT THE LMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
WCLUDING THE NEGLIGENCE OF .ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT.OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
MWWDAMAGESWWBEFADHHREUWABE
LIQUIDATED, THE PARTISS ACKNOWLEDGE THAT THE DAMAGES ARE
DMICULTDRMPOSSIBIBWW OTHERWISE OBTAINING AN
ADEQUATE REMEDY 1S INCONVENEINT AND THE LIQUIDATED DAMAGES
CONSHTUTBAREJ\SONABLEAPPRGXIMAHONOFTHEMMORLOSS

Duty to Mitigale. Bach Pany agrees thal i has a duty to mitigate dameges and coveaants
that 3t will usc commeycially reasonable efions to minimize ony-damages it umy incur as
awﬁdﬂwmwﬂspaﬁrmmwmwﬁnmwofmw

ARTICLE VIH
GOVERNING LAW - DISPUTE RESOLUTION

Goveming Law and Jusisdiction. THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER. SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED DN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIQ AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTGN COUNTY OHIO.

Dispute Resohwtion.  Any ¢laim, controversy or dispute arisieg owt of Or relating to ihis
Agreement, or the breach thereof, shall be resolved fully and Finally by binding arbitratior
under the Commercial Rules, but not the adminisiration, of the American Arbitration
Assotiation, excepl 1o the extent that the Commercial Rules cooflict with this provision, in
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which event, this Agreemen) shefl control. This arbitratios provision shall not Rimit the
tight of efther Party prior 10 ov during any such dispate (0 seek, use, ond cmplay ancillary,
or preliminary or permanest sights andor remedics, pudicizl or otherwise, for the purposes
mimngthemmqmmmmudwubmmmdsswﬁuedofﬂw
dispuic is otherwise resolved. The mbitration shell be conducted im Cincinaiati, Ohio and
lhehmofomshﬂlgwmthmmmnmmmﬁdm Agroemen, excepl
lo provisions relsted to conllict of laws. Within 1eo (10} Business Days of service of a
Demand for Asbitration, the pastics may agree upon 3 5ol arbitsator, of i a sole arbitrator
cannot be agreed npon, 3 paned of three arbitrators shall be mamed. One arbitrator shall be
selected by CRS a0 one shalf be selected by Buyer. A knowledgeable, disinterested and
impartial awbitrator shall be solected by the two-arbiteators so appointed by the parties, 1€
the arbitrators appointed by the pasties tannot agree opoa the thind arbilrater within tes .
(le)mmnmmPulymyappImeypdgemwmdmm

. jurisdiction for apposatment of the third arbitrator. There shall be nq discovery during the
_mmm;mﬂwmw«hbmmmummmmmmy
the Parties, The asbitrstor(s) shal! havethe apthority only to award equitable reliel and
mm@wm:mmwnmmmmnwmawdmmw«

damages. The decision of the arbitrator(s) shall be rendered

wﬂhnm(&)&dm%:ﬁuthdﬂaﬁﬁesdmof&e%m@wm
such period as the Pastics may otherwisc ngree. Each Pasty shall be responsible for the
foes, exponses and costs incurred by the arbitrator appointed by each Party, and the fees,
cxpenses and costs of the thind erbitvator (or single arbitrator} shafl be bore equally by the
Partics. The decision of the arbitraton(s) shalt be final and binding and may not be
appealed. Aw?wwwywmmmmmﬁm&edeﬁﬁwof
the arbirator(s) and to obtain 2 judgment therson.
Notwnhumdinsﬂwﬁmgoing.the?mmymwlormtcﬂus@wnmxm
amﬁm%hﬁsm;adm:ﬁnww:ﬁmtbmgnqummfoﬂow&epmqhm
.Sﬁfmﬂlmﬂusﬁmch

ARTICLEIX

MISCELLANEOUS
91 » aolies. On the Effective Date and oa the date of catesing into this
Agrmnem, ﬁch?mnmmmsméwmmswmemanth ) ¥ is duly
orpanized, validly exisitog and in good standing under the Erws-of the jurisdiction of its
fomuﬁanmdismaﬁﬁodlomdwiuhuinminmhjw’ndkﬁm @) it has alt
regelatory suthorizations necessary for il to legally pevform its obligations under this
Agreement and sny other documentation yelating 1o 1his Agrecment; (o) the execution,
delivery and performance of this Agreement and any other documentation relating to this
Agreement are within its powers, have been duly suthorized by all necessary action-and do
sl violaie any of the terms snd conditions in il powernisg documests, sny contracis 10
which # i & pesly or any law, rule, regulation, order or similar provision applicable 10 It;
(d) there are wo bankrupicy proceedings pending o being contempiated by o, to #ts
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lmmﬂodge,mmwdaganstu,{e}thmunotpmdmgor,toushowhdm threatened
ageinst # or auy of its affifiates any Jegal proceedings that coudd marerislly sdversely affect

#s ability to perform its obligation under this Agreement or any other document relating to
tliis Agreement; () no Eveat of Defsoli or event which, with the giving of notice of lapse
of ime, or both, would constitute an Eveat of Defiult with respect to it hes occurred and is
ontimsing and 0o suth event o circunmstance would oocur a3 a result of its enteting imto or
perfarming i#ts obligationy under this Agreemem or any other document elating to this
Agreement or sny Transaction; and (i) it is acting for its own account, hay made its own
independent decision 1o enter into this Agroement aad a5 to Whether such Agreement is
approprisie of proper for it based upon its own fudgment, is not relying upos the advice or
rwommdnhwoﬂhedhw?ﬂymwdeng.anﬂmnpabhofmnglhcuﬂhof
end understanding and understands end accepts, thelums,eondilwandmks ot'tlm

Agreement.

mmmmwmpmebymmmc«mﬂpws

Mm:wmwmymwwmmﬁwommgy
Comp. pmudadlimmdimumhcﬁmmhm&mylmmeqmvalentormwm
rating than CRS. Any other pssignment by either Pasty of this Agfectient o any rights or
obﬁgutmhuewduwsllbemadeonlywnhthemmmnofmeoﬂmrm,whkh
cousent shalt sot be unreasonsbly withheld.

Emulmmmmmpwmubem&aspwﬁdww
Notices required to be in wrifing shall be delivered by letter, facsimile aor other
docementary formy® provided there is some form of cosfirmalion that the receiving pasty
actully rectived the notice. Notice by regular mail shall be deemed 1> have been
received three {3) Busingss Days after 3 has been semt. Notice by, facsimile .or hand
delivery shall be deesmed to have been received by the close ofike Business Diay on which
it was bangmitted of hand delivered {undess transmitted or hand delivesed aller close of
normxal business hours, in which case it shal} be deemed 10 havo been veecived st the close of
the next Businoss Day). Motice by ovemight o courier shall be deemed 10 have been
reccived two (2) Bosiness Days afier it has been sent. A Pasiy may change its addresses
by providing sotice of the same in accondance with this Section 9.3.

To CRS:

James B, Gainer

139 East Fourth Street
Cincinnati, OH 45202
Phone = 513-287-2633
Fax__ 513-257-1902

T Counterparty:

Joha McKianey
Phone— 800-3384057

O
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Bim Foug
Phone - 513-420-5100

94  General This Agrecmend constibutes the oatire agrecment befween the Parties relating 10
the subject matter conteraplated by this Agreement. This Agreement shall be considered
for all porposts ss prepared through the joit efforts of the Panies and sheffl oot be
constiued against one Party or the ether as & rewh of the preparation, sobsiitution,
submission or other evenl of negotiation, drafting or execuiion hereof. Np amendment or
medification to this Agreement shall be caforceable unless set forth in vwiling and
cxecuted by both Parties. This Agreement shall ngt impart any cights enforoeable by any
third party (othes than & permitied successor oF wsignee bousd 1o this Agreement). No
waiver by a Pasty of any dofault by the other Party shall be construed 23 2 waiver of any
other defavlt. Any provision declared or rendered smizwtul by soy applicable court of faw

- or regufatory agency of doemod unfawvil because of a statrory change will not otherwise
affecy the remaining lawfv! obligations that wise under this Agrecment. The beadings
used herein are for convenience pud reference purposes only, All indemniy and andit
sights contsined bereip shal) survive the termination or expiration of this Agreement for
three (3} years,

05  Coafidentility. Neither Pasty shall disclose the terms or conditions ef this Agreement to s
third party (othes than the Party's eniployees, Affilistes, Jenders, counsel, accountants of
advisors who ave a need 10 know such information and have agrecd fo keop such tenms
confidential} except in order 1o comply with any applicable law, regulation, or in
comnection with any court or regulatosy proceeding applicable to such Party; provided,
however, each Pasty shall, 1o the extest practicable, use seasonable effosts 10 prevent or
lirnit the disclosure. The Pastics shall be entitled to alf remedics available at law of in
equity 1o enfarce, or seek refiel in conneclion with, this confidestiality obligation.

26  Counterparts. This Agreement may be separately exesasied in coustesparts each of which
when 50 executed shadl be deemed bo constilute one and the same Agresment,

97  This Agreement suipersedes and replaces in ils eatirety the agreement between CRS znd

Cauderpanydaeduaoberzs 2004 and x5 well as any other settiement sgrecments

and Cinesgy Corp. oF any ofher Cisergy entity related to PUCO

Cas:No 95-1658-EL-ETP, Dy signing this Agroement, Counterparty, CRS and Cincgy
Coup. (on behiall of all Cinergy entities) agree to this provision.
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ThePamw!mmmmdth:sAywmmbemtadbylhurdulymﬂhmzed
t Tepresentatives in multiple countespants a3 of the Effective Dase.

CINERGY RETAIL SALES, ELC ‘ COUNTERPARTY

- Title: ]Wf G, %L

Date: iy n

CONFIDENTIAL
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Exhibit A:

Customer Group: Middletown Regional Hospital
Quasterly Option Payment Calculation

The CXS aption payment will be equivalent 10 1he actual axount paid to The Cincinnati Gas & Edectric Compazy
for e Rollowing billing changes under it snarket-based stamdaad servics offer apgroved by the Commission in
Case No. 03-93-EL-ATAC .

Ot (1) Ml pos KWh of pencration

Arnwally Adjusicd Compooent of POLR Clmrge (AAC)

Fuel moed Parchorse Poves (FPP) = exclofing Emission Avwanoe Expenss

Infinstractues Mainenance Fvad (B4F) Charge i cacess of 4% of “Kilc g :
Electric Cheloz Insaficient Return Notice Foc clargad to cstoasers, who have given action of teir estum
CGAE standard tantlf service on of before £2/30/2008 ad are actively taling COXE: service no Jater tion
01312005, ‘

¢ A 4 a3

A cusiomes ot paying the markel-baosd standand sevice offts approved by the Cooumission & Case No. 03-93-
PL-ATA 10 The Clnginsati Oas & Flectic Company, wh avoids the System Reability Tracker SR}, will
have their option paymenis adfusted £or the value of fie SRT St CORE would kave received had the castomes
boen 8 standand tanff cosiomer beginning Januafy I, 2005, The adjestnent will be caloulated by taking e tetaf
value of the SRT thet CORE would have received in 2005 andt deducling it cqually from she lirst foar oplion
paymesis (obe received by the castom. )
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EXHIBIT B: -
Customer Group: Middletown Regional Hospital 3

CRS Generation aud Tmnsmnssmn Rates for formes Rate DP Standard Service
Customers

Net Moofdy B33

- Compsted iv acosrdanee with ihe fotlowiag chisrpes. (KZowarl of demand is
abbrevinted xa KW end kBowntt-boars are abbrtvizicd ar kWh):

Centration Charpes

{2} Demand Clarge _ R
First 1,000 kilowstts 514574 per kW
Additions! kilowsits S6.05M per KW

. (o) Energy Charge -
Billing Demani times m-.... ssntnsrmvenmemnence SUHIFSIE per KWh
Additiannl MKinwzit-BOory oosrsmsnsesceenas imeeran SREIE2E8 por K'WE

Eothsion Allowance Charges '

Custonier will puy moafhly an sucnst equivalent t the cmbaiont
. allowzpceelpense campovent of 1t PUCD approved CGLE foel el
Transmission

Charges
- Castowmer will pay & transmissivn charze equivalcat to the sam of gl

applicable krunsmission chiarpes i shey would pay o CE&X 222
standard tarilY costomer,

Rate StabBirztion Charge
Giotrgy Reiall Sales will reimborae the Cosiomer far any Rate
Stabilization Ohacpe (REC) acteally paitf by the costomer.
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Exhibit C: TRADE

Customer Group: Middletown Regional Hospital )

Customer Account List
“This ggpcentent peraing 1o the following Middictown Ragional Hospiat sccoants:
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OFTION AGREEMENT
BY AND BETWEEN
CINERGY RETAIL SALES, LLC
AND
FORD MOTOR COMPANY

This Option Agreensent {the *Agreement™} is entered into as of this 12 day of J-anumy 2005 {the
*Effective Daic”) by and between Cinergy Relail Sales, LLC ("CRS*) 2 Delaware limifed
liabitity company, and Foed Motor Company ("Ferd™), a Delaware uomamhm (éx:h individually
-a "Party” or collectively the "Parties™).

RECITALS

WHEREAS, Futd operstes manufacturing phamts in Southem Ohio and purchases electic
pmmmmﬁnm?hcﬂmmanu&Mccommy(CG&Elmmmm
listed on Bxhibit C.

WHEREAS, CRS has been cetified by the Public Wilities Commission of Ohio 25 a Centified
Retail Electric Supplier (“CRES"} and has the authority to engage i the saleof electrical power at
reteil;

WHEREAS, CRS and Ford desire to esiablish terms and conditions for this option.

NOW, THEREFORE, (v and in considenation of the mutual covenants comained hierein, the
Paglics sgree as follows:

ARTICLE}
DEFINITIONS

The fotlowing definitions zidd any terms defined in this Agreement shall spply
hereunder.

"Affiliate™ means, with respect to ay person, any ather person other than an individual) that,
directly or indircctly, throuph one or more intermediaries, controbs, or is controlled by, ot is under
commaon control with, such person. For this purpose, “control” means the direct or indirect

—— A .

L‘zmvgy Cozpoc:ata Records

B  commmma ‘ IEENWM&MW

A
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owngrship of ten {10) percent or more. _}

*Base Contract Price" means the price in $US as set forth in Exkibit B 10 be paid by Ford 1o CRS
for the purchase of Generation and Teansmission service under this Agreement.

Wn&m&adaymwhmb&dm!kmvemm&&ﬁbmm%mopmtbr
busmm,andanusmessbaystnnopmmSmmandeloscmimpm.mnpmaﬂmg
tmw,nnlmotlmmseugmndlobyﬁxc?sﬂcs-mtng

“Maximam Demapd” means Fmd:oombmeﬂmmmmn amue! demands fﬁrall of Ford's
mmhdmmlcmﬁm%&mmcmkmmhemﬂu
ending December 31, 2004.

Whﬂﬂmnmmngaufoﬂhmmminmumvmﬁsuﬁﬂ'orMisd’s
ummmmcnhnﬁumméedﬁomtumbhmwudﬁmdmmyumisﬁmhdﬂoh
successor o MISO, i

“Defaulting Party” shall kave the meaning specifisd in Section 6.1.

“Energy" mesms elettric eacrgry of the character commonly knowe =5 three-phase, sixty beriz
electric cnergy that mdeiweteda:ﬂnmmmﬂvomgeofmenelivcryhmt.m:pmsedm _

megawalf kours (MWh).
“Event of Defylt” shall have the muning specilied in Section 6.3.
"FERC® means the Federal Ewgychulatory Commission or any successor agency therslo.

"Fitm” mems (hat the ondy cxcuse for the faiure o deliver Energy by CRS or the failure (o 1eceive
Eqergy by Ford is. Foree Majeurs or the ather Parly’s faiture to perform.

*Fujl Recpirements Frnergy™ means, excepl as provided berein, that Ford shall prachase alf of its
retall Enetgy fequirements for is facility fom CRS and thut Ford shall not resefll any of the
Enczgy provided hereunder to apy third party.

“Intesest Rate™ means, for any date the lesser of (3) two (2) percent over the per annum rate of

interest equal to the: prime lending rate ("Prime Rate™) as yaay be publistied from time to time in
the Federal Reserve Statistical Release H, 15; or (b) e smximamn inwful interest vate.

MW" means megawatt,
*Tem;” chal! have the meaning specified in Article 4.1

"Transmission Providers™ means this entity or entities transmitting or transporting the Encrgy
on behalf of CRS or Ford 1o the Delivery Pout.

CONﬂDENTW
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ARTICLED

OFTION

21 Ford curremtly purchases s generstion electric service from The Cincivnati Ges &
Blectiic Company (“CG&E”) pursvant o the applicable tariffs or will provide notice by
December 30, 2004 that it will purchase peoeration electric service froor CGEE starting
no iater tha Decorsber 31, 2005 in sccondance with applicable CG&E tarifl requivetnents,
Ford hereby grants 1o CRS the exclusive option, npon thirty {30) days notice, {0 provide
gencration clectnc service for afl of Ford's acoounts and load set forts in Exhibit C,
inchoding any increases in accordance with Section 3.1, a5 of December 31, 2004
{“Option™). In the cvent that an Blectric Choive Insufficient Return Noties Foo is inturred
ty Ford dot 10 switching batk 1o CO&E standard terriffed service prior to Japuary 31,
2005, mmumequivalmtmsﬁdﬁewmbcpaidtohrﬁbym,

22 CksmdlmﬂwngxhﬁmMOpmalmyumdunnglhc’fmorlh:s
Amnml.

23 InexchangeforFmdgﬂnlmgCRSﬂucopunn,CRSmmthdedtcahudn

- year quaster.of the Temn, wntil exercise of the Option, the amount sel forth on Bxhibit A

- [“Option Payment™). The Parties 2gres fiat if Ford defaulis or is delingnent, after any

applicable cure peridd, in ny of its payments to eny Cinergy affiliated company for any

service provided to Ford, then CRS has the dght to offset the Option Payment duc
herennder with any ansounsts that ace owed by Ford o the Cinergy affilisted ompany,

24 Beoauss this is an exclosive Option, in the event Ford [eaves its eument eloctric service
end receives sleotic service from sny thind party that ia not CRS or an AfFiliate of CRS,
then CRS shall cease aii Option Payments and this Agrecment shall texminate end all
obligations of the Parties hereunder shali teaninate.

2.5 I CRS exercises its Option, the Parties shell enter into » power sale agrecment, including
the terms set formlaAmdr.lIl

ARTICLEHT
CRS POWER CONTRACT TERMS .

3.1 Inthe event CRS excrcises ifs option, a power sale agreament between CRS snd Ford will
be pegotiated. The power sale agrecrnent shall dnclude penecally accepted terms and

- conditions sclaing 1o the sale of competitive refail clectzic generation service, mcludmg
among others, the following terms:

a2, Eperey Quantiy and Twoc CRS shofl provide Ford with Fimm, Full

CONHDENTIAL ’
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Requirements Encrgy and Capacity vp io 3 MWs greater than Ford's Maximym
Demand (“Quantity™). 1€ during the Term of thls Agreement, Ford has
additicna? Joagd or acoounts greater than 3MW, then such new load or sccount is
not inclwded within the twms of this Agrecment and CRS shall bave no
obligation to provite Entrgy ma Capacity 10 Ford above the Quantity st forth
hersin. .

jsgion Sepvies @ bepges. Transroission ssrvice will be provided in
mdmmm&ﬁsapmmmmmmﬁof&ehﬁdm
Independent Teansmission Systern Operator, Ine. ot CGEE (or an-affiliate on
its behalf), whnhmisapp!mﬂe,asﬁledwﬂhthe?ﬁkﬂmdnnmyu

_amended, from time to tisne, or sny successor tariff.

Base Contiact Price. The Base Contract Price is set forth fa Exbibit B,

Change to Frices. As a retail sale, the power sale sgreement is not subject %o
the pisdiotion of the FERC, nor shall eitber Pasty seek to have the FERC
asgert jugisdiction over the Agreement. However, 1o the cxient that either the
FERC or the Public Utilities Commission of Ohio assexts jurisdiction over the
Agreement, the Parties agree that the Contract Price speciiied above is st and
reasonable and consistent with the public Interest. Neither CRS nor Ford shahl
mkbm&&mwmmm“wmampmofmmgﬂamy
bady.

Tergs. The term of the powes gale agreement shallbemghl)wmbar:ll.
2008,

Credil. The power sale sgreement will have terms and conditions as similar a5
possible to CG&E’s existing unbundled tariffe CRS will not require sorety
bonds, deposils or other corparale guarantess.

Adiugted Baze Comtract Price. IT'CRS exercises this option, then the combined
net generation cost paid to CRS and OG&E will be an amount eguivalent 1o
Big G, pius FPP (excluding emission allowances) plus IMF up 1o 4% of little g.
In addition, there will be transmission charges to be paid 1o CRS as et Forthin
Exhibit B.

ARTICLEIY
TERM OF AGREEMENT .

4.1  Ageemest Tomm sod Effective Date. This Agresment shall become efftclive upon
txecution by the Parties. This Ageeenvent shall extend from January 1, 2005 through and
inciuding December 11, 2008, unless tomyinated exlier in accordance with the terms of

CONFIDENTEAL
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4.2 Apresment Fermination. Thix Aproement terninates if the Conunission in the ongoing

CG&E fuel cost recovery cases, fails 1o approve 25 part of the capped Provider of Last

" Resort Charge, a fuel cost recovery mechanism such that fiel costs equat the average

embedded fued costs for s contumers in COAE's service temitory stoved by eny Cinerpy
company. This Agrecincnt shall also terminate if a cowt or adminisirative agency of
compeient jurisdiction isses an order depriving the Poriies of the benefits of this
Agreemen! or oiherwise veiding this Agresent. Beforc termination of this Apreement,
the Parties agree 1o ust best efforts to fulfil] the iutent of this Agreement by negotiating
amendments to- this Agresmont e put the Parties in substantialiy the sune oversll
economic positions as crealcd wader the PUCO"s Order dated November 23, 2%‘!)4::1(‘.&5:
No. 03-93-EL-ATA and this Agrecinent.

The applicable provisions of this Agrecmerst shall continne in effect

affer termination thereof so the exient necessary to provide for final billing, biliing
adinstments and payntents,

ARTICLE Y
BILLING

Payipent. CRS chall sabmit the Option Payment 1o Fo:iihy clmk& wire transfer within

forty-fve (435) days after the end of cach calendar year quaner.  The payment shalt be

subinitted 10 an accoiint of address designated by Ford:

ARTICLE VI
BEFAULTS AND REMEDIES

Evenis of Defiult, An "Event of DeSanlf® shall mean, wilh respect to  Parly
("Defaniling Party*}, the cccumence of amy of the following:

6.1.1 any represeatation or wamanty made by the Defauliing Party herein shal] at any
lime prove to be false or misleading in any respect material to this Agreenent;

£.1.2 the failure of the Defanlting Party 1o matenially periome any covenanl sct forth
in this Apresmnent (exeept to the extent constituling 2 sepavate Evenl of Defaull)
and such failure is not cured within five (3) Business Days afier written notice
thereof to the Defauliing Purty,

6.13 the Defauliing Panty consolidaies or amalgamates wilh, merges witk or into, or”
transfers all or substantially all of is asscts to, another entity and, at the time of such
consolidation, amalgnumation, merger or iransfer, the resulling, surviving or
transferee entity fails 1o assume alf of the obligations of such Party under this

COny s
DENTILy,
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contemplated by it or, to its knowledge, threstened against it; {f) there is nol peading o, to
its koowledge, threatened sgainst # or any of its affiliates any legal proceedings that could
malerialty adversely affect its sbility to perform its obligation under this Agreement or any
other document relating 10 this Agreement; (£) no Event of Defalt or svent which, with the
giving of notice or lapse-of time, or both, would constitute an Event of Defandt with vespect
1¢ it has occrred and ik continuing and po such event or chcumstancs would oour as 2
result of ity entermg Wate or pecforming s obligations under this Agreament or any other
document selating to this Apreement or any Transaction; and (W) it is scting for its own
account, hes made its owa independent decision to enter into this Agreement and as to
whother such Agregment is appropriste or proper for it based upon its own judgment, is not
relying upon the advice or recommendations of (he other Party in 30 doing, and is capable of
umsmgmcmmdmdmdumﬁmgmdmdﬂmn&mdmp&ﬂwm
conditions and risks of this Agreement.

92 Assippment. This Agreement shsll be assignsble by CRS without the Fords consent
provided such assipument is w0 any othér direct or indirect subsidiery of Cinergy Corp.
pmvidedmmnchdhwnrindimmhﬁdinyhsmeqﬂmmﬂrhigmadtmﬁng
than CRS. Any other assignmem by cither Perty of this Agreement or any rights or
cbligation heremder shall be made ouly with the written consent of the other Party, which
consent shall not be wnreasonably withheld,

93  Notices. All notices, reqnests, siatements or payments shall be made ag specified below.
. Notices roquired to be in writing shall be defivered by letier, facsimile or other
documentary form. Notice by regular mail shall be desmed 1o have been yeceived thres
(3} Busincss Days afier it has been semt. Motice by facsimile o hand delivery shell be
deemed 10 have been received by the ciose of the Business Day on which it was transmitted |
or hand delivered (urdess mansmined or hand delivered after close of rormel business houry,
in which case it shall be decmed to have begn received al the close of the next Business
Day). Notice by ovemmighl or courier shali be deemed 1o have been received two (2)
Busmcssl}aysaﬁenlhasbmsmAPartymxychangensaddressmbypmMmgmw
ofﬂuemsmmxﬂanoewuhthlssmﬂﬁ

To CRS:

James B. Gainer

139 East Fousth Street
Cincinnati, OH 45202

Phene ~ 513-287-2633
Fax - 5132871902

To Ford:

[ravid F. Boehm, Bsq.
Michaei L. Kuriz, Psq.

AL
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Bochm, Kurtz & Lowry
36 E. Seveah Shreel, Suits 1510
Cincinnati, Olto 45202

Ph: 513.421.2255 Fax: 513.421.2764

24  General. This Agveement constitutes the entire agreement between the Parties relating to
the subject matier contempleicd by this Agreement. This Agrecment shall be considered
for all pwposes as prepared through the joinl efforis of the Partics and shall not be
construed apainst one Party or the other 35 2 result of the preparstion, substitution,
subaalssion or other event of regotistion, drafling or execution hereof, No amendment or
modification to this Agreement shall be enforcesble unless set forth in wriling and

" txecuted by both Pasties. This Agrtement shall not impart say rights enforceable by any
third party (other than a permitted successor of sssignes bound to this Apreement). Ne
waiver by a Party of any default by the other Party shall be construed s a weiver of any
other defankt. Axy provision declared or rendered vulewful by any appiicable court of Law
ot regutatory agency or deemed unlawiil because of 2 statutory thange will not otherwise
afiect the rennining lawful obligations that arise wnder this Agreement. The headings
uted hersin are for convenience and referonce pusposes only. Al indemunity and audit
nmmmmndhmnslaﬂmmmemmummapmmormuﬁgﬁmfm

theee (3) yeess.

9.5  Confidetiality. Neither Party shall disclose the iemms or conditicos of this Agreement io a
third perty {other than the Pasty’s employees, Affiliates, Jendets, counsel, accountanis or
advizors who have a necd to know such information and kave agreed o keep such teyms
confldentiz) cxcopt in order 0 comply with any applicshle law, ropulation, or
tonnection with any court or regulatory proceediog applicable 1o such Pasty; provided,
however, esch Party shall, lo the extent practiosble, use reascrable efforts to prevent or
iimit the disclosure. The Partics shall be eatitled to all remedies available at law or in
cquity Yo enforce, or seek relick in commettion with, this confidentiality obligation,

5.6 Coanlerparts. This Agreoment may be separately executed in counterparls each of which
when so execuied shall be decmed {o constitute ope and the same Agresment.

97  This Agreement supersedes end replaces the agreement between CRS asd Ford dated
November 22, 2004. Dunng&cmofmﬁmslwmmplwmym
agresments between e Partics or their affiliales refated to PUCO Case No. 99-1658-EL-ETP,
Upon the terminstion of this Agreement, any other setilement agreemcals between the Parties or
their sffilistes selated to PUCO Case No, 99-!658—51.—5’1‘? shal! be in full force and effect
according to their original 1ems. -

- 141
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The Paities have cawsed this Agreomont to be executed by their duly authosized
fepresentstives in multiple countcrparts 2s of the Bffective Date.
CINERGY RETAIL SALES, LLC FORD
K@) %,% b o e
Title: ]U/’t Tille: Dpsexcw, SIS
Dae: !ﬁ/f“i *"; ?939"7 Date: __lAasjes
CONFIDENTIAL 10 .
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Customer Group: Ford Motor Company
Quarterly Option Payment Calculation

The CRS optinn paymcat made guarerly for the pariod Jansary 1, 2005 Birough Decomber 31, 2008 or the dnis
upom which the optivn is excrcivad whichever comes Jit, will be equivalent fo i following cabniation:

“The acinal amauni paid by Ferd Motor Company %o The Cincimati Gas and Bloctric Company during e

applicable calepdar guarier under its markei-hased standacd sepvice offer (MBESO) gewetativn raie appsoved by
thy Commission iv Case No. I0-93-EL-ATA. The MBSIO gencration mtc inchades all charpes rcivted to '
prrcration sarvice, but exclude: imssmizsion sod distdbution.

Less the fullowing

Ll

The applicable tanilfed unboudied generation rale approved by the Commission ie Casc No. 99-1658-BL-ETF
1nd abso known as *Big G* shows in the adff schedule below:

[Farilr Draand Charge (5 pes kW) . Energy Chagge (§ pev kWh)
Scbrddle | FiiSwup | SccondSwp | Addmoml | Fw Second Srep
DM | A /A WA $0.070728 SOETH SOOMS00
P §6.0150 55,4450 NA $0-035578 L7115 777 A
DS Sigsi4 | 36057 A SOUZEE $0.01 6366 WA
TS 38,3530 $6.0430 WA 0019993 | $0.016481 NiA
" 1 i only Ehows EpfmmeT RCasqus mi '
Phs

Fuel and Puschase Power (FPP) - mhﬂiugﬂaﬂsdﬁuﬂhwmc Exprose

Phe

infrastructire Mainianance Fnd{mdﬂqnnmmqw‘omol"ﬁuu £

CONFIDENTIAL
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Castemer Group: Ford Motor Company \l

CRS Geueration and Trapsmission Rates for Former Rate TS Standard Service
Customers

et Moh!hlyﬁmmlhn And Treosmizsion BRI Wik Be The Foitawing Plus IMF Up To 4% Of Little p

Computed bn accardiance with the followving chavpes. (Hllovoll sraperes are
abbrerinted as KVA apd kilowait-howrs are xbbreviaied 35 kWh);

Generation Charges

{3 Demand Charge )
¥iest 50000 KVA . re $BI3BI0 per KVA
Additional KVA S604H per XVA

{b) Euergy Charge .
Dilting Demand Hwes 308 .. e vevirernemcmeeemner SOHEHI04 per KWh
Additioaal BRWREROWS . recirvinreverenns SOGIEAST prr KWh

{c) Fuel Charge
The Fuef Charge shall be eqoal b6 i Foel and Purchase Power (FPP) charge excluding Emission
ARowynee Expiuse imposed by CG&E.

Transmission Charges
Customwr will pay 2 transmission charge squivalent to the Suar of all
applicabie transimission charges thal Hhey wenld pay o CGRE 255
standand tanill cuslomer. Tromsmissien charpes le be pald incindc, bat are
wot imised o the follewing PUCO approved ehiarpes:

{1) Metwork Transmission Scrviees
{1) MISO Schedule Charges
{3) Net Congestion Charges

CONFIBE
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Exhibit C:

Customer Group: Ford Motor Company
‘ Customer Account List

This agrecment penains to the following Ford Moinr Conmpany sccounts:

-

C()NFIDENT“’L 13
- 145
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CINERGY RETAIL SALES, LLC
AND

SUMMIT BEHAVIORAL HEALTHCARE

This Oplion Agreement (the “Agreemenat™ is entered into 85 of this 14th day of Janvery
2005 {the “Effective Date"} by and between Cinespy Retail Sales, LLC ("CRS") # Delawaye
{imited liabitity company, and Summit Behavioral Hegliheare (“Cousterpariy™}, an agency of.
the Siate of Ohio (each individuaily » “Party” or collectively the "Pariies”).

- RECITALS

WHEREAS, Summlit Behaviore! Heallhcare is a raember of the Chio Hospisks
Associgtion and is Jocaled within the retail delivery service tendtory of The Cincinnati Gas
& Blectric Company (“CG&E™).

WHEREAS, CRS has been certificd by the Public Ulilises Commission of Ohio a3 2
Cenified Retail Tiectric Sopplier (“CRES™) and bas the awbority to engage i the sale of
elecirical power 2L retail;

“WHEREAS, CRS and Counterparty desire 1o cstablish terms and condition for this option.

NOW, THEREFORE, for and in considcration of the mutua} covenants conmained hesetn,
the Partics agree as follows:

ARTICLE]
DERNITIONS

Ttse follawing definitions and eny terms defined in this Agrecment shall apply
hereunder,

= affiiate™ means, with sespect 10 any persen, any other person {other than & individual) that,
direerly or indirectly, shrough one or more intermedianies, controls, oc is controlied by, or is under
common conirol with, such person. For this purpose, “control™ means the dircar or indiccr
ownership of 1en (10} percert or more,

"Business Pay" means a day on which Federal Reserve member banks in Ohio are open for
business; and 8 Basiness Day shatf open at 3:00 a.m, and close at 5:00 psm. eastem prevailing
1ime, unless otherwise agreed 10 by the Parties in wrifing.

—_—r A

Cinergy corporal'.e nacm:ds
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“ . im " mmesns Countesparty’s combined maximum demand for all n) '
of Counterparty’s accounts es of Jamary 1, 2005,

“Capacity” has the meaning st forth in any Transmission Provider’s wnfl or MISQ's
trensmission taril, es amended from lime to Lime, of as defined in anmy wransmission tarff of a
successor to MISO.

“Conteacd Price™ meens the price in $US as set forth in Exhibit B to be paid byCountczpany te
CRS for the purchase of the Energy under this Agreement.

. *Defaulting Party” shall have-the meaning specified in Section 6.1.
"Energy” nmsﬁeﬁﬁcm&gyofmemmnlykndﬁmmthm&pbﬁe.swm
elecuric energy that is delivered at the nominal voltege of the Delivery Point, expressed in
megawel! hours (MWE).
“Event of Defau}t™ shall have the meaning specified in Section 6.1,
"FERC" means the Federal Energy Regulatory Commission or any successor agency fhereto,

"Firg" means, with respect to a Transaction, that the only excuse for the failure to deliver Enérgy
by CRS or the fajiure 10 receive Energy by the Counizrparty is Force Majewre orthemher Party's
Ratlure to perform.

“Full Reguiremenis Epergy™ means, except as provided herein, that Counterparty shall: purchase
all of its retail Energy requirements for its facility from CRE emd thet Coumerpmy shall oot reseli
any of the Energy provided herevnder fo any Ihmi paity.

*lnteres) Rate” means, for any date the lesser of {2} two (2) pemml over the per atmum me of

interest equal 1o the prime lending rate ("Prime Rate®) as may be published from time to time in
the Federal Reserve Statistical Release H. 15; or (b} the maxinum lawful interest rate.

"MW" means megawatt,
"Tem" shall have the meaning specified in Asticle 4.1

"Igans_mm_n_l’_&m means the entity or entities ransmitting or trmspomng the Energy
on bebalf of CRS or Comterpasty to the Dclmry Point. .

147
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ARTICLE IR
QPTION

2.1 Coumerparty currently receives its eleetric service from The Circinpati Gas & Electric
Company ("CG&E") pursuant to the applicable tariffs rates or wifl provide notice that it
will take glotiic service fram CG&E in accordance with applicable CG&E tarifi
requirtments. Counterparty hértby grants io CRS the exclusive optica, upon sty (30)
days notice, 10 serve all of Counterparty’s aceouats and load sct forth in Exhibit C,
incloding any increases in accordance with Section 3.5, as of December 31, 2004
{*Option"). - : -

22 CRS shall-have the right fo exercise this Opticn i sny time dusing the Term of s

23  Incxchange for Counterpasty granting CRS this option; CRS agrees 1o pay Counerparty
each calendar year quarter of the Term, untl) exercise of the Option, the pmount set forth
on Exhibit A (*Option Payment™.

24  Becmuse this i3 an exclusive Option, in the event Countesparly leaves its cumreot elestric
serviee and receives electric service from any third party that is zot CRS or an Alfiliate of
CRSE, then CRS shall cense all Option Payments and this Agreement shall jconinste and afl
obligations of the Parties heveunder shal] terminate.

2.5 I CRS exercises its Option, the Parties shal) enter into a power sale agresment, including
the terms s¢t forth in Aricle HI..

ARTICLE T -
CRES POWER CONTRACT TERMS

3.3  In the eveni CRS excroises s opiiun, i power sale apresment bheoween CRS and
' Counterparty shell include the following lenms:

a. Engrgy Ouvanticy apd Type. CRS shall provide Countcrpanty with Finm, Full
Requirements Eneigy and Capacily up to 3 MWs greater than Counlerpany’s
Maximum Demand for all of its sccounts as of Janvary 1, 2005 (*Quantity™).
I during the Term of this Agreement, Countespacty has additional load or
aecounts preakr than 3MW, then such new load of account is not iachided
within the terms of this Agresment and CRS shall have no obligation to provide
Eaergy and Capacity 1o Counterpany above the Quantity set forth herein.

148
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b. Transmission Servige and Charpes Transmission service will be provided in - w»;

accordapce with the opee access ransmission teniff of the Midwest
Independent Transmission System Operator, knc. Charges will be agsessed
consistent with the otherwise applicable CG&E yetail tanff rales and riders as
they may be amended, from time to time, or any successor tadff.

¢ Contract Price. The Contract Price is set forth in Extibits A agd B.

d. Change {0 Prices. As a retait sale, the power sale agreenwent is not subject 1o
the jurisdiction of the FERC; nor shall either Party seek to have the FERC
essert jurisdiction over the Agreement. However, 1o the extent that cither the
FERC or the Public Utilitics Commission of Ohio asserts jurisdiction over the
Apreemen, the Perties ugree that the Contrat Price specified above is juss dnd
reasonable and copsistent with the pubjic interest. Meither CRS nor
Counterpanty shall seek to modify the Contract Price through the auspices of
any reguiasory body.

e Tem. The term of the power sale shall be through June 3G, 2005, renewable
" by mutual sgreement for successive periods ronning froen July 1, 2005 through
June 30, 2007 end from July |, 2007 through December 31, 2008.

ARTICLE IY
TERM OF AGREEMENT

4.1 Agremment Tenn and Effective Date This Agresment shall become effoctive upon
" execution by the Parfies. This Agreemen shall extend from January 1, 2005 through and
inctuding December 31, 2008, voless terminated sardinr in accordance with the 1wams of

this Agresment (*Term™).

42  After Tenmination. The applicable provisions of this Agreement shall continue in efieet
afier teemination thereof 10 the extent necessary 0 provide for final billing, billing
adjusiments and payments.

ARTICLEV
BILLING

5.1 Peymept. CRS shell submit the Option Payment 1o Counerpasty within thirty (30) days
afier the end of each calender- year quatter, The payment shefl be submitied io the
following accoun: or address:

Snmmit Behaviorat Healtheare
Attn: Fiscal Director

1101 Summit Rd

Cincinoatl, QObio 45237
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ARTICLE VI
BEFAULTS AND REMEDIES

Events of Defouli. An "Event of Defanh” shall mean, with sespect 10 2 Party
("Ocfanhing Purty™), the oecurrence ofany of the folflowing:

6.1 anyrapresemﬂmmwammymadebyﬂwmfm{nnghnyhemns%muumy
time prave 1o be false or mitleading in ary respect material to this Apreement;

612 the failere of the'Dcfnuhing Party to perform any covénant set forth in this

6.2

couﬂngmm

"Agreement {except 10 the extent constivuting a sepante Event’ of Default,) and
such failure is not ered within Gficen (15) Business Days zfier wrinen notice
via r.ert_iﬁed mail fhereof 1o the Defaulting Party;

6.13 the Defauiting Purty consolidstes or amalgamates with, mesges with ot iato, or
mfmaﬂormﬂwmmultydlof«smm,mh«cn&!ymkatﬁmumqu
consolidation, amslgametion, merger or Weasfer, the resulting, surviving ot
tansferes entity fails to asswme all of the obligations of such Party under this

Agreement,

6.14 the fa‘lure m make whex due, any. payment required pusuat to lh:s:\grecman ir
such faflure is not remedied within Gfieen (15) Business Days afier wnitien notive
v;amfﬂmaaofmh l‘miuretsglmbytheoth:rl’my;

6.3 the Defaulting Party {i) files a petition or othrerwise commences or acquiosces ina
proceeding under any barkrupicy, insolvency, reorganization or similarlaw, or has
any such petition filed or commenced apains? it and such petition is not withdrawn
or dismissed within thirty (30} days afier such Riing, (if) makes an assignment or
any gencral ammangement for the benefit of creditors, (iif) ofberwise becomes
banknept or insolveni (however evidenced), (iv) has a liguidator, adminisirater,
secaiver, tnustes, constrvator or similar official appeiated with respect 103t or any
substatial portion of its propesty of assets, or (v) s unable to pay its iebts as they
fall due,

Remedies upon sn Event of Default, Upen the occurrence (and continustion beyond the

apphicable cure period) of an Event of Defankt with respect o a Defauliing Party, the Non-
Defaoliing Party shall hawe the right to terminate tkis Agreement and exercise all rights and
remedies aveilsble 1o It in Taw or i equity.
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Other Terminatioy Events. Terminstion may occur wpon thirty 30 days writien notice by
¢ither Party upon isswance of an order by a coun or regulatory body of compeient
jurisdiction thet substanteily prevents either party from performing obligations pursuant 1o
this agreement, In the event that leaninating event of this kind occurs, the Pariies agree to
negaigle in good (aith do retorn borh Parties to an economic outeome equivelent 1o the one
cregied by this agreement.

ARTICLE VI
LIMITATIONS; BUTY TO MITIGATE

Limitation of 5, Lisbili . THE PARTIES CONFIRM THAT THE
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED 1N THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR

" MEASURE OF DAMAGES 13 PROVIDED, SUCH EXPRESS REMEDY OR

MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH N SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN

EQUITY ARE WAIVED, IF NO REMEDY OR MEASURE OF DAMAGES IS

EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABIITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. {WNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL RE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETOQ,
INCLUDING THE. NEQLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TQ DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

itigate. Each Party agrees that it has a duty to mitigate damapes and covenanis

that it will use commercially reasonable efforts 1o minimize any damages.- it may Incur as
= result ol ihe other Panty's parformance or non-performance of this Agreement,

CONFIDENTIAL
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