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* ARTICLE VIl
GO?ERN!NG LAW - DISPUTE RESOLUTION

81  Goveming Law snd hwisdiction. THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
_ CONSTRUED, ENFORCED AND PERFORMED N ACCORDANCE WITE THE
" LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
-AND FEDERAL COURTS LOCATED IN HAMSLTON COUNTY OHIO,

42  Digppe Resolufion. If a dispute arises between the Panties relating {o (his Agreement, the
Parties agres to use the following procedure prior to pither Party pursuing other availatle,
remedics: (A) A meeting shall be held promptly between the Partics, aticoded by
inchividuals with decision-making authority regarding the dispute, o attempt [ good faith
to negotiale a rezolution of the dispawte. {B) If, within thiny (30) days afier such meeting,
the Parties have ot succeeded in negotiating a resolution of e dispute, they will jointly
"appoint 2 eukually acceptable seirl person not afilimed with cither of the Paaties {the
“Neutral ) 10 ret as & mediator, IfmerﬁesmmabiewagmoulheNeukﬂmmm
fifiesn (I5) deys, they shall seek assistance in such regard from the CPR Instimte for
Dispute Resolution, Ine. ("CPR™). The fees of the Neutral and afl otker comemon fzes and
expenses shall be shared equally by the Parties, (C) The mediation may proceed in
accordance with CPR's Medel Procedwe Toc Mediation of Business Disputes, or the
Paities may mutvally establish their own procedwe. (D) The Panies shali pursue
wiedtation in good faith sud In a Himely manner. Ta the event the mediation does niat result
in resolmion of the dispute within forty-five (45) days, then, the parties shall pursue alt
remediss available to'it & law or in equity.

Notwithstanding the foregoing, the Mmmymmmmcmwm '
accordance with ts terms and conditions without being required 1w follow the proeadum
set forth in this Article.

ARTICLE IX
MISCELLANEQUS

9.1  Representations and Warraniies. On the Effective Date and on the date of entering into this
Agresment, cach Party represents and warrants to the other Party that: {a) # s duly
organized, validly existing and in good standing under the [aws of the jurisdiction of its
formation and is qualified o conduct fis business in cach jurisdiction; (%) it has al)
regulalory suthorizations necessary for i o [egally pecfonm s obligations under this
Agresment and any other documicetation relating to this Agreement; (¢} the sxecution,
delivery and performance of this Agreemncnt and any other documentation relating to this
Agreement are within its powers, have been duly authorized by all necessary actior and do
not violale any of the 1yms and conditions in its govemipg documens, any contracls 1o
which it is a party or any law, rule, regulation, ocder or similar proviston applicable to it;
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(d) there are no bankruptey proceedings peading or being conternplated by 1t or, 1o its
knowledge, threatened against it; {¢) there i not peading or, 1o its knowledge, threatened
apainst i or any of its affiliates any legal proceedings that could materially adversely affect
its ability to perform its obligation under this Agreement or any other document relating to
this Agreement; {f) no Event.of Defanlt or cvent which, with the piving of novice or lapse
of time, or both, would constitute an Event of Default with respect to it bas octaured and is
cootinuing and oo such event or circumsiance would occur as a resalt of its 2nlering mto ar
perfonming jis obligations nunder this Agreement or mny other document relating w this
Agresment or any Transaction; and (g) it is acting for its own acoount, has made its own
u;ﬁepmdaudummntomwmﬂuswwnmmﬂuswwhaﬂmmmmemm
appropriate or proper for it based upon its gwa judgment, is not relying vpon the advice or
recommendations of the other Party in so doing, and s capable of 2ssessiig the merits of
and wndergtanding and undmsmds and accepls, the lerms, conditions and risks of this

Apresment.

9.2  Assipnment, This Agrefment shall be assiguable by’CRS wuhout the. Conntapariy‘s
consent provided such assignment is 1o eny other direct or indirect subsidiary of Cinergy
Corp. provided that such direct or indirent sobsidiary has zn equivalent or higher credit
rating than CRS. Any other assignment by either Party of this Agreement or any rights or
obligation hereimder shall be made only with the wntlm consent of the other ?axty which
cnnstmt shall not be unmmbly withheld. .

9.3 Notices. All notices, requests, statements o7 payments shall be ‘made as specificd betow.
Notices required to be in writing shall be deliversdd by letier, fabshmile or other
documentary form” provided theee iz somse form of confirmation that the recéiving panty
actually reccived the notice. Notice by regular mail shall be desmed Io have been
recgived three (3) Business Days afier it has been sent. Notice by facsimile or hand
dolivery shall be deemed 10 have been received by the close of the Business Day on which
i1 was wansmited of hand delivered (onless wansreited o hand dedivered afier close of
noymal business hours, in which case it shall be deemed 1o have beza received at the cloge of
the acxt Business Dey). Notice by overnight or courier shall be decmed to have been
mceivedtwo{!}Bwntaysnflsrnhasbms:ntﬁ?anymnychmgensaddm
by providing notice of the same in accordance with this Section 9.3,

To CRS:

James B. Gainer
139.East Fourth Street
Cincinneli, OB 45202
Phone ~ 513-287-2633
Fax__ 513-287-1982

Co,
NPDENTL, :

r
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: To Counlerperiy:

Lk Banics .

" Summil Behzvioral Healtheare
1191 Summit Rd ‘
Cipcineatl, Ohio 45237

Phone - 513-948-3600

Dan Meles

Semmi Behavieral Henlthcare
T8l Summit Rd

Cincinmati, Obie 45237

Phone — 513-948-3943

-

94  Geperal This Agroement constitutes the entire agrecment betwszen the Pasties relating to
the subject matier coriemplated by this Agreement. Thiz Agreement shall be considered
for all purposes as prepared through the joint efforts of W Pasties end shall not be
consirved pgainst oue Party or the other e3 & resull of the preparsiion, substitution,
submizsion or other event of negotiation, drafting or execution hereol. No smendmemt or
modificaion lp this Agreement shail be enforcesble unless set forth in writing and

_executed by both Porties. This Agresment shall not impat any rights enforceabie by any
thind parly {other thac 2 permitted successor or assignee bound 10 this Agreement). No
veaiver by n Party of any defanit by the other Parly shall be conStrued as 2 waiver of any
other default, Any yovision declared of rendered undgwit by any applicable comt of ko
or regulatory agency or deemed nolawiis] becanse of a statutory change will sot otherwise
affect the remaining lawin! obligations that arise under this Agreement. The headings
used herein are for convenionee and reference purposes onty. All indemnily ‘and audit
sights contained herein shall sorvive the termination or sxpiration of this Agrcement for
three (3) yeais. T o

9.5  Confidentiality. Neither Party shall disclose the terms or conditions of this Agresment to 2
third party {other than the Party’s employces, Affilimes, lendess, counsel, accountants or
advisors who have & ne=d o know such infoauation and have agreed 1 keep such terms
confidentiat} excepl in order to comply with amy spplicable faw, segulation, or in
connection with any court or regulatory proceeding applicatle @ such Party; pravided,
however, each Pty shall, 1o the extemt practicable, use rrasonabie efforts w peevent of
limit the disclosure. The Parties shall be entitled w0 all femedies available at law or in
equiiy 10 enfores, or seek relic[in connctiion with, this confidentiafity obligation.

9.6 Counterpans. This Agreement may be separately exeeated in counterpans each of which
when 50 execated shall be deemed (o constitote one and the same Agreement.
CONFIDENTIAL
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9.7  This Agreement superseiles and replaces in its entiroty the agreoment between CRS and “3
Counterparty dated Cctober 28, 2004 and a5 well 25 any other settlement agrecments
between Countcrparty deiu:ryCozp or any other Cinergy entity related to PUCO
Case No. 99-1653-EL-ETP. By sipning this Apreement, Counterpany, CRS and Cinerpy
Corp. (on behall of aft Cinergy entities) agree to this provision.

The Parties have caused this Agreement to be executed by their duly authorized
tepresentatives in multiple counterparts as of the Effective Date.

CINERGY RETAIL SALES, LLC COUNTERPARTY

. B}': ;Sﬁ' !'Q 5 :éga
Tnie: ﬂ[é\

 Dme S/ S
CAstochkmse9.7: }
"CINERGY
,@«\ﬁ” e

Dage:/% }-’T“.M
it
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Exhibit A:
Customer Group: Summit Behavioral Healthcare
. Quatterly Option Payment Calculation

The CR3 npnmpayrmwiﬂbcmumlmtnmucnuummm|-mCmmuGas&EIecui:Cumny
fior ihe following bitling charges under its macket-based mdardmnﬂ'enwoved by tire Commissian i
Cage No. 03-93-EL-ATA:

Oae (I}Mitpcrkwnofmmﬁn

Anmully Adjusted Companear af POLR Charge (AAC)

Fuet and Purchase Power (FPP)- exciuding Emission Allowance Expense

{nfmstracivre Maintenanc: Fund (IMF} Charge i excess of 4% of "lidle g™ '
Elecurie Choloe inmMicien: Reture Motice For chaged (0 custorers, wito bave given aotice of their retera 1o

ccksmmwmmuummmmmmmme%mmm
CLR12005,

4 & v & 3

A eustomer not paying the marker-based stasdard servive offer approved by the Comnisstion in Case No. 03-93-

EL-ATA ta The Ciacinoati Ozs & Eleotric Cotpay, wha avoids the Systoie Reliabifity Tracker (SRE), will

have ek apton payments adjested for Gve vatoe of the SRT thal CORE would kawe receivid had the cistomer

been a standad 1ariE cusiomer begloning Jawary 1, 2008, The adjustraent will be calculated by leking fhe totak

value of the SRT that CG&E would have received in 2005 sod deducting it equally From the fiest four option
ymmsmhwe veceived by wewm:r

) | - 156

DEE 001067




Case1:08-cv-00(‘AS-MRA Document 57-2 Fiied.&{zooa Page 184 of 185

P - - 5 S I3¥D
CONFIDENTIAL PROPRIETARY ’
TRADE SECRET
EXHIBIT B: “,
Customer Group: Summit Behavioral Healtheare

CRS Generation and Transmission Rates for former Rate DP Standard Service
Customers

{ Net Monthiy Bitl

. Comaputed In accorgance with the follewinp éhr:es. (Kilowstt of demand &
ebbrevisted as KW aad kilowsil-hours eve abbreviaied as KWh): -

1 Cearnation Charpes
: . {2} Demsnd Charge . .
First 1,008 Ritowntts 69150 per kW
Additionat kitowatis $5.4458 por kWY
(¥} Energy Chaige : - .
Billing Demangd Hunes 300 weveerss vorvocesnasmmamane SO02E04E por K'WDH

Additlonal EDows t5-heurs .oeevcmn i cearesvna... SREIREE2 per kWh

Emizsion Altawance Charges
Customtr will pay monthiy 35 amonnt equivaleat 1o the emission
allowaste capense componend of the PUCO approved CORE fuel clause

. Teamsmission Chirges :
Cusionser will pay 2 transmission eharge equivateat 1o 4he sum of 84

appiicable ansmicssicn charges Ihat they would poy o CG&E asa
sandard tacifl castomer.

Rate Sisbifization Charge
. Cinergy Retall Sales will relmburse the customer for any Rete
Slabilirstion Charge (REC) actsally pafd by the cosiomer.

CONFIDENTIAL
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Exhibit C:
Customer Group: Summit Behavioral Healthcare
. Customer Account List
This sgrecment pectains to the Foltowing Sumimit Behaviotat Healthcare accounts:
L
CONFIDENTIAL 5
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BY AND BETWEEN
CINERGY RETAIL SALES, LLC
AND
PROCTER & GAMBLE CO.

Tiis Option Agreement (the “Agreement”) is entered into a5 of this _Elj_l« day o&ﬁ% 2005

(@ "Effective Date") by aw botween Cinsrgy Retal Sskes, LLC (CRS”) a Delaware i
liability company, and The Prooler & Gamble Co. {"P&G"), sn Obio-corporatien (each
indrvidually & "Paty™ or collectively the "Pantics”), 4

RECITALS

WHEREAS, P&G opergies manufacturing research and office facilitier in Greater Cincinpati
snd purchases electric power service from The Cincinnati Gas & Blectric Company (CGRE)
on metered accounts listed on Exhibii C. .

~ WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as g Cestified
Retail Electric Supplier (*CRES") and lusﬂlemnhon!yw engzge in the sale of electrical power at
relali;

WHEREAS, CRS and P&G desire :_q_,guiir.sh tenms and conditions for this option.

NOW, THEREFORE, for and in consideration of the arunuaj covenants contsined herein, the
Pagties agree as follows:

ARTICLET
DEFINITIONS

The following definitions and any terms defined in this Agreemcm shall apply
hereunder,

“Afiiliate” meens, with respect o any person, any other person {othes thes an individusl) that,
directly or indirectly, Gwough one er more intermediaries, controls, or-is comrofled by, o is -
under common control with, such petson. For this purpose, “control™ means the direct or

T

Cinergy cqrporal:e Recoxds

® CoNTIDETIAL ’ i
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indirect ownership of ten (10} percent ar more. )

*Base Coptract Price” means the price in SUS as set focth in Exhibit B to be paid by P&G o
CRS for the purchase of Genstation and Transmission service under this Agreement.

“Buygimess Day" means 2 day on which Federal Reserve member banks in Ohio are open for )
business; and a Business Day shall open o B:00 am. and close at SU0 p.m. easiem prevailing !
{ime, wnless otherwise agreed to by the Parties in writing, .

“Maxjmwies Domand”  mesns P&G's combined maximum annual demands for all of P&(Fs
accounts [imdunExhibqu:ﬂaCiamaﬂGu&Eem{“CG&E’}for!hemelvemlhs
ending December 31, 2004,

“Caracity™ has the meaning set forth in any Trensmission Prmaug'mﬂ or MISO's
. Wransmission tarifk, as amended from Hme to time, or as defined in any transmission tariff of a

suceessor lo MISO.
_I:_:glmg__gx" shall have the meaning specified I Section 6.1,

“Energy” mamsdecﬂfcmgyofﬂnehmﬂwoomnmlyhmasﬂwe—plme,smﬂmm
electric energy that is delivered at the. nominal voltage of the Delivery I‘omt,uq:ressod in

megawatt houes (MWR),
-Wsmrmmémmwmmma .

"EERC™ means the Federal Enerpy Regulstory Commission or mny successor agcm:y
thercto.

"Flom™ means 'thal the only exeuse for the Gilure 16 deliver Energy by CRS er the failure to
recefve Energy by P&G is Force Majeure or the other Party’s fallare o perform.

“Eull Requizements Enerey™ means, except 2s provided herein, that P&G shall puschase all of its
retail Encrgy requirements Ror its facility from CRS and that PEG shall not rescl) any of the
Eoergy provided hercunder to any third porty.

“Interest Rate” means, for any date the lesser of {a) two (2} prrcent over the per annom sete of

interest equal 1o the prime leoding rate ("Prime Rate™) s may be published froms time to tiwe
in the Federal Reserve Statistical Release H. 15; or (b) the maximuom Jawful interest rate,

MW" means megnwatl.
"Term® shall have the meaning specified in Asticle 4.1.

"Tiensmission Providers™ mecans the ¢ntity of entitics transmiding of transponiing the T
* Enctgy on behalf of CRS or P&G 10 the Delivery Poim,

L
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ARTICLE N
OFTION

PEG cuncplly puschases itz gencration ehectric servioe fram The Cincinnati Gas &
Electric Company (“CGRE") pursusnt 1w the applicable tarlfEs or will provide notics by
Decamber 30, 2004 that it will purchese generation electric setvice from CGE siatting
no iafer shen December 31, 2005 in accordopce wilh applicable CGEE il
requirernents.” P&G hereby grants to CRS the oxclusive option, ugpon thirty (3¢) days

notice, 10 provide generalion sleatric scrvice for =l of PEG's accounts and fond s22 forih:

in Exhibiv C, including sty increases in acoordance with Section 3.1, as of December 31,
2004 ("Option™. 1n the even! that ap Electric Choice Josufficiend Retum Notice Fee is
incwred by P&0 dus 1o switching back to CU&E stndaed tarriffed sorvice prior to
January 31, 2005, an mmouat equivalent 1o said foe will be paid 1o PG by CRS,

" CRS shall have the right to exercise this Option ot any tme doring the Term of this

Agreement.

" In exchange for P&G pranting CRS 1his option, CRS sprees 10 pay PAG each caleadar
yvear quarter of the Term, uatil exerciss of the Option, the ameant set forth on Exhibit A
(“Opitot Paymen(").. The Parlics agree that if PEG defaults or is delinquent, afier any
applicable cure periag, in any of its payments to any Cinergy affiliated company for any
service provided b P&G, then CRS has the rigit 10 offsct the Oplion Payment due
hereander with eny amoonts that are swed by PEG to the Cinergy affilised company.

Beacanse this is anexclusive Option, in the evenl PEL leaves iis cuerent glectric service
and receives eleetric service from any third party that is not CRS or en Affiliaze of CRS,
then CRS shall cease all Oplicn Payments and this Agreement shall tenminate aad afl
obligations of the Pagties hereunder shall ierminate,

I CRS exercises its Opiion, the Pacties shall enter into & power sale agreement, including
the terms set forth in Adicle I

ARTICLE I .
CRS POWER CONTRACT TERMS

In the evenat CRS cxercises its oplion, a power sale aprcement between CRS and PAG
will be pegotinted. The power salc apretment shall include gencrnlly accepted rerms 2nd
conditions esfating 1o the sale of corpatifive retail electric generation service, inciuding,
among others, the followmg Lerms:

CONFIDENTIAL PROPRIETARY
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Epergy Quapbity gnd Type. CRS st provide P&G with Finm, Fuli
Requirements Eaecgy and Capacity wp to 3 MWs preater Sen PEG's
Meximum Demand (“Cuantity™. 1f during the Tern of this Agreement, PEG
kes additions! foad or scccunts grester than IMW, thea such new foad or
sccount is not included within the:teoms of this Agreement and CRS shall
tave no obfigation to provide Enetgy and Copecity to P&G above the
Quantity set forth bereke,

Jrgnsnrission Serviee snd Charges. Transtnission service will be provided in
accordence with the open access tmnsmission tadlf of the Midwest
Independent Teansmission System , e, or CO&E (or an affilfate on
its behalf), whichever is appliceble, as filed with the FERC and a5 it may be,
amended, from: time 10 tie, or any successor tariff,

Base Conteact Price. The Base Contiact Price is set forth in Exhibit B,

to Prices. As a reafl sale, the power sale agreement is not subject to

4.
the Jurisdiction of the YERC; nor siall cither Parry seek 10 bave the FERC

assert jurisdiction over the Agreement. However, to the extent tha either the
FERC or the Public Utilities Coymmission of Obio asserts jurisdietion over the
Agreenyent, the Pasties agres thet the Contiact Price specified above is just and
reasonable snd consistont with the public mterest. Neither CRS wor P&G
shall seek to wodify the Base Comiract Price thrugh the mmpices of any
regnfstory body,

g'%m. Tbeiumo{wepewérﬂeammlﬁml! be through December 31,
08.

Cradit. The power sale agreement will have wesms and conditions as simbar as
possible so CG&E™s existing unbundled tariffs. CRS will nol roquire surety
bonds, deposits or other corporate guarsntess.

Adjumed Bawe Cophact Price. I CRS exercises this oplion, then the
combined nel gencyntion coit paid to CRS and CGEE will be an amount
equivalens fo Big G, plos FPP {excluding emission allowances) pins IMF up
o 4% of litls 2. In sddition, thers will he transinission charpes to be paid to
CRS a5 st forth in Eshibit B.

ARTICLE WV
TERM OF AGREEMENT

Agreement Tepy end Effective Date. This Agreemen sheli become cffective upom

CONFIDENTIAL
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exccution by the Partics. This Agreement shall extend from January 1, 2005 through and
including December 31, 2003, unless terminated earlier in accordance with the terms of

this Agreement {“Term™).

42 Agrecment Fopmipation. This Agreement (epminates if the Commission in the ongaing
CG&E fuel cost recovery ouses, fails ' approve as past of the capped Provider of Last
Resort Chatge, 2 fuel cost recovery mechanism such that fuel £0sis equal the averge
embedded fuel costs for all consumers im OG&E's service territory seoved by any
Cinergy company. This Agrecment shall alse ferminate if a cour o administrative
agercy of competent jurisdiction fssues an onder depriving the Partics of the benefits of
this Agreemest or otherwise voiding this Agreement.  Bofore termination of this
Agreement, the Parties sgrec to use best efforts to fulfill the inlent of this Agreement by
negotiating amendmenis 1o this Agreemoent that ptt the Parties in substantielly the same
overall etonomie positions as created wmder the PUCD's Orider dated Nowember 23,
2004 in Case Mo, 03-93-514-1\1'& end this Agrecnent. -

4.3 After Termination. The applicable provisions ofﬂnsﬁgemems!anomﬁnm in offect
efter termination thersof to the cxtent necegsary to provide for @nal billing, b|ltmg

adjustments i payments,

ARTICLE ¥
BILLIRG

3.1 Payment. CRS shall subniit ihe Option Payment 1o P&G by check o wire transfer
within forty-five (45) days aller the 2nd of each calendsr year quatser.  The paytoent
shall be submitted to an account or address designated by P&G: )

The Procter & Gamble Co.

Astn: MA Energy Purchases, T, Kopp
Two Procier & Gambie Plaza
Cincinnati, OH 45202

. ARTICLE VI
DEFAULTS AND REMEDIES

6.!  Events of Defonk. An "Event of Defanh” shall mean, with respext 10 2 Panty
{“Defaulling Party™), the occurmence of any of the following:

6.0.1 any representation or warranty made by the Defaulting Party hezcin shall a1 any
time prove to be false or misleading in any respett material W this Agreement;

6.J2 the filure of the Defauliing Party t6 materialiy perform sny covenant sct forth

in this Agresment (excepi io the extent coastituting a Separate Evem of
Defovll,) and such failure is not cured within five (5) Business Days afier

CONFIDENT _
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writien notice thereaf to the Defanlting Perty; -

6.1.3 (he Defasking Party consolidates or amalgamates with, merges with or into, or
transfers all or substantially all of it sssets to, another entity and, at the time of
such conselidation, smaigamarion, merger or trensfer, the resulting, surviving o
trensleres entity fails to assume al! of the obligations of such Party undes this

Agreement;

6.1.4  the failure to make when due, any payment required pursusnt to this Agreement if
such Ealure is not remedied within five (5) Busmnaysaﬁerwmen nolice of

such fellure Is given by the other Party; or

6.0.5 the Defauiting Party (i) files & petition «ahﬂwisemmmﬁmgin; .

procesding under any bankrupicy, insolvency, reospanization or similar law, or has
- any such petition filed or commenced againgt k and such petitian is not withdrawn
or dismissed within thirty (30) days after such Filiag, if) makes an sssignment or
. any general prmngement for the benefit of creditors, {Jif) otherwise besomes
bankrupd or insolvent (hawever evidenoed), (iv) kas = iquidator, administator,
receiver, trustee, conservator or similar official appointed withy resprct to it or any
;:JW pottion of its propety or mssets, or {v) is unable to pay &s debis as they
| cre

Remedics vpon an Evem of Defaglt. Upon the occurrence (and continustion beyoad the
applicable cure peyod) of an Event of Default with respect 1o 2 Defaulting Party, the Non-
Defauiting Party shall have the right to termiaate this Ag:wm and exsrcise al} rights

.andmedmavadablemil hinwormeqmq

ARTICLE VI
DUTY TO MITIGATE

MMHE- Each Pasty agress that it has a duty lo wmiligate damapes and
covenams that it will use commerclally reasonable effosts ta minkmize any damages it
may incur as a result of the other Party’s performance or non-performance of this
Agreement,

ARTICLE VII]
GOVERNING LAW - DISPUTE RESOLUTION

Govemning Law ang Yurtsdigtior. This Agreement and the rights and dutics of the Parties
heszunder shall be govemed by and construed, enforeed and perfoamed in accordance
with the laws of the state of Ohio.
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5.1

CONFIDENTIAL

Dispwte Resplution. Any claim, controversy or dispute srising out of or relating to this
Agreement, o the breach thereof, shall be resolved fully and finally by binding
arbitration wader the Commencial Rules, but not the administration, of the American
Arbiiration Association, except 1o the extent that the Commvercial Rules conflict with this
provision, in which evenl, this Agreoment shall control. This arbitration provision shail
iot Yimit the right of eittror Pasty prior to or during aoy ssch dispute 10 seek, ase, and
employ aaciflary, or prelbmimary or permanest rights andfor remedies, judicial of
otherwise, for the purposes mointaming the siewws quo vl such fime as the arbitration
eward is rondered or tho dispule s otherwise resolved. The arbitration shall be conducted
in Cincinnati, Ohio and the Jaws of Obio shall govem the construction and interprexation
of this Agreement, except to provistons rclated W conllict of laws. Within ten (30)
Business Days of service of a Demend for Arbitration, the perties may agree upon b sole
* arbitrater, or i & sole arbfirator cannot be agreed upon, a panel of three arbilzators shal)
e tmed. OMMMIMMW{RSMWMMMWP&G A
knowledgeable, disinteresied and Snpartial arbivator shall be sclecied by the ™o
srbitraocs 50 appointed by the paties. 1M the mebitrators appoinied by the parties cannot
agreg upon the shird arhiirator within fen (10) Business Days, then elther Pary may apply
{0 any judpe in any couri of competent jurisdiclion for appoistment of the third arbiteator,
There shatl be a0 discovery during the arbitraiion siher than the sxchange of information
that is provided to the axbitrmior(s) by the Partics. The arbitrator(s) shall have the
mdutymlymmldequmbkmﬁdmdmmmmﬂnﬂmthw
the authority 10 award punitive .daimages oc othér. non-compeusatory” damages. The
decision of the arbisrator(s) shall be rendered within ninety (90) Business Days aRer the
daic of the seleciion of the arbiteaor(s} or within such period ks the Parties may
otherwise agree. Each Party shall be responsible for.the fees, expenses and costs incurred
by the arbitrator eppointed by each Party, and U fess, expenses and wosts of the thind
arbitrator {or single asblirator) shall be'borne equally by the Pattics. The decision of the
arbitratos(s) shalf be finsl and binding ond may not be appealed. Any Party may apply to
any court haviag jurisdintion to esforce the decision of Ihe erbitrator(s) and to cbiain 2
judgment thereon,  ~
Nomuhﬂandﬁigthsfowgnmg.lhemmyamelormmﬂusmmmiu

socordance with its terms and conditions without being required to foliow the proceduces
set forth in this Atticle.

ARTICLE IX
MISCELLANEOUS

Representations spd Warranties. On the Effective Date and on the date of entering into
this Agreement, each Party represents and warranis to the other Party that: {a) & is duly
otganized, validiy existing and in good standing under the laws of the jurisdiction of its
formationr and is qualified to conduct its business in cach jurisdiction; (b} it has all
regulaiory sulhorizations necessary for ¥ 1o legally perfoon its obligations under this

165
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Agreement and any other docursentation relating 1o this Agreement; (c} the execmtion,
dafivery and performance of this Agreement and any other documentation relating to this
Agreemont ace within its powers, have been doly nuhorized by all necessary action and
donolvwhtcmyof&nmnnﬂmndiumhltsgomnmgdnmm any coniracls
to-which it i & party or any isw, rule, regulation, order or similar provision spplicable 10
i (d) mhmmmtmduchouﬂdwmmamdanddcﬁvmd in accordance with
this Agreement constinstes is legafly valid and binding obligation enforceable agsinst it in
accordance with His terms; (¢) there are no bankrupley proceedings pending or being

- contempleted by it or, W0 its knowledge, thretened against it; () there is not peading or, lo

its knowledge, threatened agninst it or any of its affiliates any tegal proceediags that condd
materially adversely affect its sbility to pecform its obligation under this Agreement or
any ather docoment relaling %o this Agreement; {g) no Bvent of Default or avent which,
with the piving of notice or Iapse of time, or both, woulé constimie an Evem of Defaull
with respect 10 it bas occurred and is continning and o such event or circumstance would
oectr &s a-resull of its entering into or perfosming ils obfigations mnder this Agrement or
any other document eclating to thiz Agrecment or any Transaction; aad (h) it is acting foc

" its own aceount, hms rade ks own Independest decision 10 enter into this Agrecment and s

Y

8.3

to whethier such Agreemcnt is apgropriate or proper for # based upon its own judgment, i5
not relying upon Lhe advice or recommendations of the other Pasty i 50 doing, and &
mpabkorammgmmuofmm{mgmﬁmduwdsmdmm the
{erms, conditidns and risks of this Agreement,

Astignmegt. This Agrecment shall be assignable by CRS without the P&G's consent
provided such assignmeat is to any other disect or indirect subsidiary of Cinergy Corp.

" provided that such direct of indirect subsidiary has an equivaieat or higher crodit rating

than CRS. Any other assignment by either Party of this Agreement or any rights or
u&nyhmhumdw:hﬂhnndemwmmthwmmwmofﬂamm
which consens shal not be yareasonably withheld.

Natices. Alf notices, mquas,slateMIswpéyia_cnts_shallbemadeasspedﬁed below,
Notices requiced to be & weiting shall be delivered by l=tter, facsimile or other
documentary form. Notice by regular mail shall be demined 10 have been received three

" (3) Business Days after it hes beeo senl. Notice by focsimile or hand delivary shall be

deemed to have been recoived by the close of the Busincss Day om which it was
ransmitted or hand delivered {unless transmitted or hand delivesed after close of agrmal
business houss, in which c2se it shall be deemed to have been received 2 the close of the
next Dusiness Day), Motioe by overnight or courite shall be deemed o have been
received two {2} Business Days afier t has been seat. A Perty may change its addresses
by providing potice of the same in acvondence with this Section 93,

To CRS:

James B. Gainer
139 East Fourth Street
Cincinnati, OH 45202

CONFIDENTIAL
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Phone - $13-287-2633
Fax - 513-287-1902

To P&G:

David F. Boshm, Esq.
Michuch L. Kutz, Esq.

Bockm, Ketz & Lowry

36 E. Seventh Street, Suie 1510
Cincinnati, Ohio 45202 _
Phe 5134202255 Fex: 5134212764

%4  Geners). This Apreemeost congtitutes the entire agrecement between the Parties relating to
the sibjecd malter contemplated by this Agreement. This Agreement shall be cunsiderad
for alt purposes as preparcd Gwoigh &ic joint eifotls of the Padties and shall not be
coasirved against one Paity or the other as 3 result of the preparation, substitution,
submission or other event of negotiation, draliing or execution hercof. No amendment
or modification to this Agreement shall be enforceable unless sat forth in writing and
executed by both Parties. This Agrecment shall not imparnt any rights enforceable by any
third parly (other than a pesmitied succeysor or assignes bound 1o this Agreement). Mo
waiver by s Party of sny default by the other Purty shall be vonstrued a5 2 waiver of any
other default. Any provision declared or vendered untawdui by any applicablie count of law
or regulaory agency or decmed unlawful becawse of a statutory change will aot ethorwise
effect the remmining lawful obligations that arise under this Agreement. The headings
used hercin ave for convenience and reference purposes only. AHl indemnity and oudit
sights contained herein shall survive the tecmination or expiralion of this Agreement for
three {3) years. |

9.5  Confidentiatity. Neither Party shell disclosc the tess of conditions of this Agroemest to
2 third pariy (other than the Party’s employers, Affifiates, lenders, counsel, accounants
or advisors who have a need 10 know swh informaticn and have agreed 10 keep such
teems confidential) exespt in order to comply wiih any applicable law, regulation, or in
connection with any court or regulatory proceeding applicable 1o such Paay; provided,
however, each Party shell, to the exten! practicable, use reasonable efforts to prevent or
limit the disclosare. The Parties shall be catitled (o alf cemedics available a1 law or in
equity t enforee, or seek relief in connection with, this confidentiality oblipation,

9.6 Counderparis. This Agresment may be separately cxecuted in counierpasts each of which
when 50 executed shall be deemed to constitete one and the same Agreement.

9.7  This Agreement supersedes and sepleces the agrcement between CRS and PAG daled
November 22, 2004. During the term of this Agreement, it supersedes and replaces any other
agreements betweon the Padtics or their affilistes related to PUCO Case Mo, 29-1658-EL-ETP.
Upon the sermination of this Agreement, any other settlement sgreemtnls between the Parties o

CONFIDENTIAL
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their affiliates reduted (o PUCO Case No. 99-1658-EL-ETP shall be in full fores and effect
according to their oiiginal terms.

The Parties have caused this Agrecmont to be executed by their duly authorized
representatives in subtiple countetparts as of the Bffective Date.

' CINERGY RETAIL SALES,LIC

CONFIDENTIAL
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- Exhibit A:

Customer Gfoup: The Pmctﬁr and Gamble Co.
Quarterly Option Payment Calculation

Tus CRS awmnpaymmeqmqlr tor the petiod Jenvary ¥, 2005 throagh Decentber 31, 2008 or she daic
upon whick the optian is excreisd whichever cmelﬁrsl.nﬂlbemhmmlbnﬁhwlngﬁlwhuu:

“The zatual amoum pabd by The Proctor mnd Gamble Co. v The Cinclanati Gas and Electric Company doriag the
applicablo calendar quastcr under its mackes-based Standard service offer (MBSSO) gencration m:amnmdlq
the Commission in Case Na. D3-9FEL-ATA. Tho MBES( genernsips rule inchdcslkehrgeﬂﬂalldm

genertion service, but exciedac irnsmission and disuilniion. -

Lexs lhw following omoun:

-

The applicable tariffed untnediod gesserztion rate eppsoved by the Conunission b Cose Na. 99-1658-EL-ETP
sdalnhwwnu'ﬂgﬁ'dmnlwhnlsd:ﬂlhbﬂw

Forlf Demend Chacge (5 por kW) Energy CRarge (5 per KWh)

Sehedule it Siep Socosd ASStonal | Firs Suep Secnd Siep | Addniondl | -
D ¢ WA NA WA SOOMTH | S801Z173 [ S0.000804
T 65150 54450 NiA $0.928894 S0017T82 NiA

[¥E] _S1.55H $6.0574 A SOAZRIES S0086356 WA

T3 153830 560430 WA 0019594 SC.OL643T WA

YR ooty shovws ey stasong) st
Plus

Fuel vnd Purchase Power (FPR) - mhﬁaglinwm.\nawmﬁxpm
Flus

_ Infrestrocture Maimieaance Fund (IMF) vp 10 an amount equal 1o 4% of “Tile g

CONFIDENTIAL 11
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EXBIBIT B:
Customer Group: The Procter snd Gamble Co.
CRS Generation and Tmnsm:ssum Rates for Former Rate DP Standard Service

Custemers

Net Monthly Generafion and Trapsmission Bilt Will Be The Pollowing Plus IMF Up Te 4% Of Listle ¢

Camputed in acoardance with the following charges. ({8swatt of demand &
sbbreviated as kW and kilewitt-hours arc abbreviated a5 kWh):

Generation Charges
(%) Denvang Charge
Fixst 1,000 kilewratts 563150 per KW
Adéitional 1dlswates $5.4450 per kW -
(L) Energy Charge

Billing Demand Hnves 30 ae.comein caresermeneen WIIIHE per kKWh
Addianal KIOWETNGULS +reriamisosasrtsmsmneneee SRHITEEL per EWh

{*) Fuel Charge i
The Fuel Charge shalt beuqunl to the Foel sud Purchase Power (FFF) amgmdudhg Emission

Alfewaner Ekpm imposed by CG&E.

Transmission Charges
Customer will pay a iransmitsion charge equivaiznd 20 fhie sum of st
appieabie trapsmission charges that they wonkd pay to CGXEas 2
stindard tariff customer. Transmission charges to be paid include, but are
net llmited 1o the foliening FUCD approved charges:

(1) Network Transtlssion Services

{2} MISQ Schedale Chorpes
£3) Net Conpestion Charges

CONFIDENTIAL
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EXBIBIT B:
Customer Groap: The Procter and Gamble Co,
CRS Generation and Transmission Rales for Former Rate D§ Staudard Serme
Customers

Net Montidy Generation and Transmissian Bill Wl Be The Follswing Plas IMF Up Te 4% Of Lidtle p

Compited o accordance with the following charges. (Klowart of demend Iy -
abhreviated 25 kW and WPowatt-hours sre abbyevisied as K'Wh):

Generstien Charges
() Demand Charge
First 1,000 klowragts FLESTE per kW
Addiionsl kRewarss $6.0574 per K -
{b) Energy Charge
. m mﬂm 17,433 b1 11 S LTIV PIT TP m'”" "ﬂ' k“"h
Additional KIOWAH-ROUES «. covsemeeeivs e venres SEOUETH6 per KWER
{& Fuel Charge

The Fuel Charge shall bz equal 1o the Puel and Purchase Pawer (FPP) charge ududing Emission
Allowsnce Expense imposed by OGRE,

Trmsmivsion Charges
Costomer Wil pay 4 tranimisrien chage tqnmku( tothe san ohll
sppiicable tratsmission charges that they would pay to COXE ssa
standard tarifl customer, Tracsmission charges lo be pald inclwde, but are
20t Bmiled 60 the Jollowing PUCO approved charges:

() Network Trensmbision Services

{S) MIESO Schedule Charpes
{6y Net Congestlan Charges

CcO
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- Customer Group:' The Procter and Gamble Co.
CRS Goneration and Transmission Rates for Fermer Rate TS Real Time

Pricing Customers

Nel Mootbly B3l

Compulted In sccosdasce with (he hollowisg charges. (Kilovoll smpevesgre -

abbrevinted o3 XYA and kitowati-bours sve sbbreviated ny iWh):
Real Thme Pricing Program COUIEE ey rcomrasvisesene S150.00
Losd Management Riger Customer Charpeemrrervme 3 IHLGF

Grnaration Charges
i) Demast Cherpe
Firat SO00KVA .. SB3830 per kYA
Additdons KVA ... . $60436 per LVA
(b) Exergy Charge

Bﬂ“ﬂg Demaed Emes 309 A AR Pt el e mulﬂlrer kWh

Additionwsl Wlowath-bonrs . oommrermession i SKE16381 perKWh

Real Time Priciog Incrameptal Cost ooumpnecremremr—rrers wer Colralated Moathly
{Basrd on CBE aud DB la CGRE RTF Agmasicnty

Enargy EMclency Revoleing 2308 PHOEran) veecomenn S900108 porkWh

Univessel Service Fund Charge
Billing Deszsod times 00 FOEOMET por kWD
Addinons! klvwait-honrs $0.00046% p2r KWh

Trassmissivn Charpes
Castomer will pay » bransmission charge equivaleut to ihe sum of sl
applienble trensmisrioo charpes that they wonld pry to CG&E a5 9

standard larfll custamer, "Frapsmisalca charges te be pald inclode, but are

wot Bmlted to the following PUCQ approved charpes:
{7} Network Troozmission Setvices

(8) MISO Schedute Charges
{53 Net Congestiog Charpes

14

S0 53PF |
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EXHIBIT B:
Customer Greup: The Procter and Gamble Co.
CRS Geueration and Tranymissios Rales for Former Rate TS Standard Service
Customars

Nel Mosthly 58
Coraputed in accordance witls the Tollowitp charpes. (Kilovolt smperes are -
shbrevinted s kYA spd Idlowst-hours are abbrevinted as kWH)y: |

Ceneyplion Charges
(d) Besand Cherge
" Firsl 50,000 KYA SEIEI0 per kYA -
AddRianat KYVA $5.0430 perkVA
(b) Enetpy Charge
Billing Damend times 300 ..o coceeoe remvensereen SLOH4404 per KWR

Additions! Klowatt-BOUsT e cerrersrserrieneeers SLEI6381 por EWE

1) Fusd Chapge 7
The Fuet Charpe shall Yo equal to the Poel and Purrhose Power (FPP) charpe exclading Emizgon
Adlowance Expusse hapessd by COEE.

Teensmission Charges )
Cusiomer wili psy 4 transadission ¢hsrge «quivaleat ko the swm of 31}
spplicable iransmission charges (ot they wonld pay to CUEE a5
stsndard trill castenter. Transmbsslon charges to be pobd inclvde, but are
ool liplied 4o the Bolloning FUOO spproved chaiges:

{109 Nerwork Transarbssion Services
(11) 30150 Schedule Charges
{12)Nel Cosgedtion Cliarges

CONFIDENTIAL 15
173
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Exhibit C: b
Customer Group: The Procter & Gamble Co.
Customer Account List
This nzroesacnt pettains to the follawing The Frocter & Gamble Co. sccousts:

Clncinnalt Gas & Electric - Curvently on CG&E Tariff

SenvlcgAdiren . Baiz

POES POLS

10510 Mimmi River RAE nry3

§576 Boksu R - s

BN60 Berkon R Ds

5301 Speing Geave DMt

212 Tewnship - DMB? -

5744 Eme os

570 Becken R ns

POLS 25 POL Lipht= rous

343 Beokeit Rd s

1348 Ve (1.7}

$339 Cenltor MR Rd sar

$348 Mazon Momgomwy Rd DRdS

S POLS {
36¢ 6THE oS0t |
BRM-534D Beckou P [ :
S22 Beekeont B s

580 Becker: 1, Soc D D307

TEIA-ELTE, RB0 Becken Rd oS

$51] Beckest Rt S D DSH?

Cincinnati Gas & Electric - On Competitive Cholce, electiog to move to Tarill

No Later Thaa 67172005

Sarvicr Addreny ¥ Rele (puufempCGon QN CampGreo

49 Colven, Lot B DMl SN 12003,

654 Wilmes OS50 IW003 sntons

£E51 ) Reraf Hertnon Hwy DI IV GRIEGs

5201 Spring Grove 0SHL  SNAD0S VNS

5256 Union Comtre TSel 11307001 &132005

$01 Speieg Qrove DMeL  S/67003 SM2005

6083 Center Mill R BRec  LIBOOM BI205

419 STHE D5 UDOVHOL - ENGeS

231 Spring Gow: 05 SMmer . N0

§34 Brosdway DIt MIM200 EN00S

V862 BECKETT RD DE WA N5

$611 Beeken R4 DS 440000 £A005

$230 Vin 0z sgam 12005

3580 Conier Hl Re DO S/H02000 172003

623 Beesdvay D5 SITH00) U205

11125 Recd Hepuman Hwy, Sie 106 DSol  3y003 L2005

CONFIDENTIAL 16
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5780 Beech

120 Contar HIb Rd

2150 Sunaybreck Dr

648 Culvert

INSTHE

12335 Reed Hurman Mwy, Sre 128

I¥D Vi

5300 Vine

n uticns of St. 1l

5201 Spriag GroveAve

Janc Stroet

e Foer

Fonc Swea

Junz Sreey
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OPTION AGREEMENT
BY AND BETWEEN
CINERGY RETAIL SALES, LLC
AND

AIR PRODUCTS AND CHEMICALS, INC.
This Option Agresment (this "Agreemeal™ is entered into a5 of this 19th day of Janvary 2005
(the "Effeclive Datc”) by and betwees Cinergy Retail Salos, LLC ("CRS™) a Delaware limited

corporation (each individually a “Party” or collectively the "Parties™).

RECITALS

'WHEREAS, Air Products operates 2n industrial gas manofacturing facility in Middletown,
‘Chio snd purchases electric power service fom The Cincinnati Gas & Electric Cum!mny
(*CG&E™) on melered accownts tisted on Bxhibit C. _

WHEREAS, CRS has been cartified by the Public Utitities Conmmission-of Obio a5 » Certified
Retail Electric Supplier and has the authority to engage i the sale of electrical power at retail.
WEBEREAS, CRS and Air Products desire 1o extablisl tems and conditions for this option.

NOW, THEREFORE, for and in consideration of the mulual cgvenants comained hesein, the
Pasties agree as foflows:

ARTICLE)
DEFINITIONS

The following defipittons and any serms ddined in this Agreement shall apply
hercunder.

"Affilistc" means, with respect (o any person, any other person {other than an individual) that,
directly or indirectly, through one or more iMtermediaries, controls, or is contolled by, or &5
under ¢ommon contral with, such person, For this purpose, “control™ means the direst or
indirect ownership of ten (10) pereent o more.,

———

Ci nergy Corporate Rewords

Conprp ﬁﬂﬁ 8278
T TR R
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"Baze Coptraqy Price” means the prics in $US as set forth in Exbibit B to be paid by A
Prodocts 10 CRS for the purchase of Generafion and Trapsmission service wider this

Agrecmsnt.

"Busingss Dav" meass o day on which Fedeca! Restrve member banks in Ol are open for
business; and a Business Day shall open at 5:00 a.m. and close at 5:00 p.nt. castern prevailing
fime, unless otherwise agreed 1o by the Pesties in writing.

“Capacity” bas the mesning set foriht in any Trmsmission Provider's larifi or MISO's

transmiseion tanmasammdedﬁmnhmlounw,orasdeﬁned in any transemission tarifl of &
sutcessor 1o MISO,

“Defaulting Party™ shell have the meeing specified in Section 6.).

Wmmemdmmmymummwm
demmmthatiadcﬂwedumcmmivdhgeoﬂheboﬁwymexmedm
megavatt hours (MWh).

“Bvent of Defanl(™ shall have the meaning specified in Section 6.1.

"FERC" means the Federal Energy Regulatory Commission or any successer sgency
thereto.

"Bimn” memns that the only excise for the Failore o delives Energy by CRS or the fullure to
receive Energy by Air Products is Force Majeure {2n event beyond :hermomble control of
the affected Pasty) or the other Party’s failurc to perfomn.

“Full Requjrements Energy™ means, except nspmwded berein, that Alr Products shall pn:chnsc
all of it relail Evergy requirements for its Middletown, Ohio facility from CRS and thet Air
Products shall not resel! any of the Energy provided heveunder 1o any third party.

'M“ means, for any date the lesser of (a) two {2) percent gver the per annoms ate of
imterest equal (0 the prime lending rate ("Prime Rate™) a4 may be published from time to time
in the Federa! Reserve Statistical Refease FH. 15; or (b) the maximum lawlial interest rate.

“Maximum Demand” means Air Products” combined maxintum avmuel demands for alf of Air
Produgts® accounts lisied on Exhibit C with CGEE for the twelve months ending December 21,
2004, ‘

MW* mezas megawati,
"Term™ shall have the meaning specified in Article 4.1,

*Teansmission Providers™ means the entity or cnlitics transmitting or transporting the
Encrgy on behalf of CRS or Air Products 1o the Defivery Point.
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21 A Products provided notice 1o CG&E before December 30, 2004 that Air Products wil)
purchase generation electric service from CGRE starting no faler than Decembrer 31,
2005 in accordance with epplicable CO&E tariff requirzments.  Air Producis hereby
greals to CRS the, exclusive option, upon thirly (30) days prier written notice, bo provide
gencration elsctyic sexvice for all of Air Products’ aocounts and load set forth in Exbibit
Cmﬁuﬁagauymmmuwﬂmmﬂlsmll. any ime after Air Products
fefurns to purcimse graeration electric servics from CO&E (“Option™). in the ovent that
an Electre Choice Insufficient Retirn Notics Fee 35 inoured by Air Products due 16
switching beck o CG&E standard tarvified service prior to Jarmary 31, ms,mmvmn
equivalent (o said e will be peid o Air Producls by CRS. -

22  CRS shall have the right io excocise this Option at any time deting the Term after Air
erommmnmcmmwm

23 The Partles agree that if Air Products defaults or is delinquent, aRer any applicable cure
peried, in any of its payments to any CRS Affiliste for any strvice provided to Air
Products, then CRS has tha right to offset the Opticn Payments due herevnder against
eny anounts that are owed by Alr Products 1o such Affiliate, o consideration for Air
Wmmﬂg&c@nm%whmﬂm%ﬂmﬂgmm(mmm
Pm:ms")wMPmdmx

a mmmmmmmmwmmmmn
‘from CG&E, CRS agrees 1o pay Air Products cach colendar year quarter of the Tean
witi} exercise of ihe Option the amount set forth on Bxhibit A.1.

b. CRS agrees to pay Air Products cuch calendar year quarter of 2005 until the date $ral
Air Products retumts to CG&Rs MBSSO the amoumt set forth on Exhibit A2,

24 Because this is an sxciusive Opfion, if at smysime after Air Products refums to purchase
Beneration electric service froms CG&E Air Products leaves such cloctric service and
receives electric service from any thind parly that is oot CRS.or ao Affifiste of CRS
during the Term, then CRS shall ceese all Option Payments and this Agreement shall
wnmmcmdallobhgnmsufmammbﬁmdeulnﬂmm

25 i CRS exercises ifsﬂptlon,the?mswlmermgpowersaleagmﬂﬂ
including the terms sex forth in Anticle 11K ’ .
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ARTICLE I
CRS POWER CONTRACT TERMS

In the ¢vent CRS em&miﬁqﬁmamsdemﬂbﬂmmcm and Afr
Products will be negotiated. The power sale agreement shall include generally accepted

- terrns and conditions relating ta thesahofmpehuwmtail slectric generation service,

lnc!udmg, among vthers, the following terms:

Engizy Quaniity apd Type. CRS shall provide Air Products with Firm, Full
Requiscnents Bpergy and Capacity up to 3 MWs greater than Air Products’
Maximum Demand ("Quantity”), If during the Term of this Agreement, Air

" Products has edditionsl load tr scocunts greatet than 3MW, then such new

load or acoount is vot included withi the terms of this Agreeraont and CRS

,shallhnvemablimmmdelinergymdmpmymﬁnhodum

ghove the Qoankity set forth berein.

rice and Charges. - Transmission service will be provided in
mmmmemmmmﬁnnmﬂafﬂnmm
Independent Transmission System Gperator, Inc. or CG&E (or an affiliate

on Hs behall), whichever is applicable, uﬁhdwiththeFERCnndasllmty

bcmended,ﬁnmﬂmtnume.oranymmm
Mmmnmcommssmmmmm

M Asuetai‘lsale,ﬂnwwerm:agrmmtmnot sulrject o
the jurisdiction of the FERC; nor shall either Party seek to have the FERC
sssert judsdiction over this Agreement. However, to the extent that either
the FERC or the Public Wkilitics Commission of Ohlo esseats jurisdiction

. aver this Agreement, the Pasties apree that the Bage Coutract Price specified

shove is just and reasonabls and consistent with the public interest. Neither

- CRS ror Alr Products shall seck to. modify the Base Contract Price: Shrwough

the auspices of any regulatory body.
Temn. The lerm of the power sale apreement shall be through December 31,

© 2008.

1. Credit. ThcpowersaleammwﬂlhmlmnsmddondMns'asmxhr

a3 possible to OGAE"s existing upbundled twiffs.  CRS will not require
surety honds, deposits or ofher corporate guarantess:, _

mmm if CRS exccises this option, then the
combined uet generation cost paid o CRS and CG&E will be an amouat

equivalent to Big G, plus FPP {excinding emission allowances) ples IMF up
to 4% of liltle g. 1 addition, there will be transmission charges to.be paid to
CRS as set forth in Bxhibit 8.
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ARTICLE IV
TERM OF AGREEMENT -

and i Thiz Agrecraent shall become effective upon

ex¢cution by the Parties. Paymients nnder this Agreement shall cover the period fom

* Januody 1, 2005 through aad including Docember 32, 2008, unless terminated earticr in

accordance with the terms of this Apreement {“Term™.

42 Agresment Terminatiop. This Apmement tetminstes if the Public Utlity Commission of

4.3

il

6.1

Qhio in the ongoing CG&E fuel cost recovery cases, fails to approve 23 port of the
capped-Provider of Last Resort Charge, & fued cost recovery mechanizm such thst foel
ocosts equsl the average ombedded fie] costs for al! conynmes in CO&E’s servies
{etritory served by CRS.or any of its Affiliates, 'IhisAgementsha]l&lsotmmtclf
e court or sdministrative agency of sompetent jurisdiction ismes en order depriving the
Partics of the benehits of (his Agreemeat or otherwise voiding this Agreement. Before
temination of this Agreement, the Parties agree o use best efforts to fuffill the inteni of

- ‘this Agreement by pegotisthiy aeendinents lo this Agreement that put the Parlies in
" subsumiiatly the same oversl} scosomic positions as created wmder the PUCO"s Grder

dated November 23, 2004 in Case No. 03-93-EL-ATA and this Agreement.

mmmmapplmtepaymmmdbmmgmﬁnsofmw
shall m@mmeﬂhﬁaﬁammﬂhmlhwfwﬂwmmnmywpmwde for
Final biﬂiug. billing adjustments and peymeats. -

ARTICLE Y
BILLING .
Payment. CRS shall submit the Optinp Payment 10 Air Products by check or wire

transfer within forty-five (45) days sfter the end of each calendar yesr quanter. The
payment sholl be sabeitied to v account or address designated by Ar Products,

_ ARTICLE V]
DEFAULTS AND REMERIES

. An "Event of Default™ shall mean, with respect to a Party
("Defavliing Party"), the ocowmence of any of the folowing:

6.1.1  any represemtation or wamaoty made by the Defaulting Party hesein sball at any
time prove to bt falsc or misleading in any respect metesial 1o this Agresment;

CONFIDENTIAL
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6.1.2 the feilure of the Defaulting Party to materially perform any covenant set
forth in this Agreement [exoept to fhe exient constituting & scparate Event of
Prefavit,) m&mdtﬁlhreuuolmted‘mﬂunﬁvemﬂum Days afier
mﬂmm&mfwﬂmm&ﬂhnng

6.1.3  the Delenliing Parly oonsohdates or amalgamates with, merges with of inlo, or
transfers all or substantially afl of its essets to, another entity and, af the time of
such consolidation, emalgamtion, serger ot transfer, the resuliing, swviving or

* tyansferes entity fils 10 assume all of the Gbligations of such Party under this
Apgreement;

6.1.4 ilte failure 10 make when due, sy payment required pursuant to this Aprecment if
such ﬁﬂmunﬁmﬁieﬂwuhmﬁwﬁ)mmmpaﬁawnmmof

woch fhilure is given by Gic other Poarty; or

6.1.5 decfaﬂﬁngPaﬂy(i)ﬁluapeﬁﬁmoroﬂmwinmmmmémormuimhn

: orocesding under any banksuptey, insolvency, reorganization or similur law, or
has any such petition fited or commenced against it and such petition is not
withdmawn or dismissed within thirty (30} days afier such filing, (i) mekes an
mssignment or sy geocrel arangemet for e beneflt of creditors, Gil) otherwise
becomes bankrupt o insolvent (bowever evidenced), (iv) has = lquidstor,
sdministrator, receiver, trusice, conservator or similar official appointed with
respest to i or any substantial pmmofawpmpmyuusu&m{V}wmblcw
pay itz debts as they fall due.

an Event of Db Lummcomm(mdmmmmbeymd&e
app!mblempcrsod) of an Event of Defavdt with respect o a Defanlting Perty, the
Non-Defauliing Party shall have the right to tenminate this Agreement and exercise all
rights and rermedies available fo it in law of ia equity.

ARTICLE VI}
DUTY TO MITIGATE

Duty to Mitigate. Each Party agrees thal il bes & duty to mitigate damages and

covenants that it will nse coremercially reasonable efforis fo minimize any damages it
mey tocur as a result of the other Party's defult hereunder. -

AKTICLE V11
GOVERNING LAW - DISPUTE RESOLUTION

Goyerning Law and Jurisdiction. This Agreement and the rights and dutics of the Parties

¢
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hmmumwmmmmmﬁmw in accordance
with the taws of the state of Ohio.

Dispute Resolution. Any claim, conttoversy or dispute arising out of or relating to this
Apreement,” or the breach thereaf, shall be reslved fully and fnally by binding
arbitration undér the Commersial Rules, but not the admimstration, of the American
Arbitration Association, excep! to the exton {hat the Commercial Rules conflict with
this provision, in which event, ihis Agreemont shall control. ‘This arbitration provision
shali not limit the right of cither Party prior to or dusing any such dispute fo seek, use,
.and employ ancillary, ot preliminary or permanent zights endfor remedies, judicial or
otherwise, for the parposes maintaining the status quo until soch time as the arbiretion
award iz rendered or the dbspute is othwrwise resolved. The arbitradon sl be
conducted in Ciacinnati, Obio snd the laws of Chio shall pover the construction and
interpretation of this Agrecment, cxcept 10 provisions related to conflict of laws. Within
ten {10) Busipsss Days of service of a Demand far Asbiteation, the parties toay agree
wpon 3 sole asbitrator, of if a sole arbitrator cannct be agreed upom,. a panel-of three
arbitrators shall be named. Onc asbitrator shall be sefected by CRS and one shall be
selected by Air Produots. A Imowledgeable, disinterested and impartial arbitrator shall
be solocted by the two srbitrators so appointed by the parties. If the arbiteators
sppointed by the parties comol agree vpom the third arbitretor within ten {16) Buisfness
Days, then cither Party may apply %o any judge in any court of compelent jusisdiction for
appointment of the third-abittaier. There shall be no discovery during the arbitration
othey them the exchange of information that is provided to the arbitrator(s) by the Pasties.
The ashitrator(s) sholl have the anthority only o awsnl -equjtnble relief and
con\pcnwﬂrydmzam and shiad] not have the authority to. award pumitive damages oc
damages. The decision of the arbitrator(s) shall be rendered
vn[hm minety (90) Busiricss Duys ifler the date of the selection of the arbifrator(s) or
within such period a5 the Parlics may otherwise agree. Each Party-shall be responsible
for the fess, expenses and costs incved by the asbitator appointed by each Party, and
the fees, exponsss and costs of the thied arbitrator (or singfe arbitrator) shall be borne
cqualiy by the Puties. ‘The decision of the arbiralor(s) shall be fina? and binding and
.may not be appealed. Any Party may apply to any court having jurisdiction to enforcs
the decisicn of the arbitratos(s) and to obtain a jedgment thercon. -
Notwithstanding the forogoing, the Partics omy camee] or terminate this Agrecment in

accordance with its terms and mndmommlhouiheummqmred to follow the
procedures set forth in this Article.

ARTICLEIX
MISCELLANEQUS

. grantiss. On the Effective Date, each Paﬂympmenisand
wmms o Ihe o!her l’u'ty that: {a) it is duly crganized, validly existing and in good
standing undcr (e laws of the jurisdiction of its formation and is qualified to conduct its
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business ip such hisdiction; (b) it has al] rpulatory aothorizations necessary for it o
fegally perform its obligations under this Agrcement and amy other documentation
relsting to this Agrecmcat; (¢} the execwtion, defivery and performance of this
Agreement and any other docomentation relating to this Apreemest are within ils powers,
have been duly authorized by all nocessary sefion and do not violate any of e tepms and

'conditiominilsgwuﬁngdmm,mywmmmwhidaitisapmywmth,

rule, regulation, order or similar provision applicable to it; (d) this Agreement agd each
other document qmdmdd:mmmmmmmsAmmmm

. l6gally valid and binding obligation enfosceable against it in sccordance with jts ferms;

{c) these are no bankroploy proccedings pending or being contemaplated by it or, to s
knowledge; Gweatened agninst it; () there is mot pending or, to its kmowledge, threatened
against it or any of its affiliates any legal proceedings that conld materially adverscly
affect its-ubility to perform its obligation under this Agrecment or any other docvment.

- relating 1o this Agreement; (g) oo Event of Defauti or event which, with the giving of

notice or tapse of fime, o both, would constitke an Everst of Defanlt with respect to it
has vcanmed and Is contimwing and 1o such evest or circumstance would oceur #s 2 result
of its entesing into or performiing ks’ obligations under this Agreenient or any other
document relating to this Agreement or any Transaction; and (h) it is acting for ils own
account, bes mede s own independent decision o enter into this Agreement and as to
whether such Agreetient iy appropriate or proper for It based upon ts own judgmcyy, is

- not relying upon the advice or recommendations of the other Party in so doing, and is

eapableofmmmg&nmﬂﬂsofandmdaslmdlngmdmdaﬂwdsmdmﬂm
terms, conditions and risks of this Agreement,

Assipnment, This Agreemcid shall be assigaable by CRS without Air Products’
consent provided such assipnment is to any other direct or indiroct subsidiary of Cinergy
Corp. and provided that such direct or indirect subsidiary has on equivident or higher
credit rating than CRS. Any other assignment by cither Party of this Agrecment or any
rights or obligation hereunder shell be mads only with the prior writicts consent of the
otherPanrMoammtshanmlbemmhlymlhhuld.

HNatices- All notices, mmwmwmﬁﬂhmmmﬁdbelm
Notices voquited 1o be i writhng ‘shall be delivered by letter, facsimide or othey
documentary form. Notics by regélar mail shall be deemned to have been received Hwee
(3) Businzss Days afier it has been seat. Notice by facsiniile or hand delivery shall be
deemed Lo have been received by the close of the Business Day on which it was
transmitted or hand delivered (unless transmitied or hend delivered after cose of nomal
business hows, in which case it shall be deemned 10 have been received at the close of the
nex} Busmess Day). Notios by overnight or courier shall be deemed to have been
received two (2) Business Days efler i hes been sent. A Party may change its addresses
by providiag nofice of the same in accordance with this Section 9.3,

To CRS:

James B. Gainer
139 East Fourlh Street

R————
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Cincinnati, OB 45202

Phone — 513-287-2633
Fax - 5§13-267-1902

Te Alr Products:

David F. Boehm, Esq,
Michsel L. Kustz, Esg.
Boehim, Ktz & Lowry :
. 36 E. Seventh Street, Suite 1510
Cincinnati, Ohio 45202
Phe 5134212255 Fax: 5134212764

94 Genersl. This Agrecment constitutes the eatire agresment between (he Pasties relsting
to the subject matier coniemplated by (his Agreement, This Agreement shall be
considered for all purposas a2 prepaced theough the foint efftrts of the Parties and shall
nat be construed againgt one Party or the other as a vesult of the preparation, substittion,
sobmission or other event of negotiation, drafiing or execution heveof. No amendment
or modification 1o this Agreement shell be caforceable naless set fosth in wiiting and
excouted by both Partics. This Agreemaent shall pot tmpart any rights enforceable by any
third party (other than a permitted successor or agsignes bound to this Agreement). No
waives by a Party of any defanlt by the other Panty shall be construed as 2 waiver of
eny other default. Any provision declared or rendered unlawiul by any applicable court
of lsw or regulatory agency or deemed nnlawiul besause of a statutory change will aol
otherwise affect the remaining lawfol obligations thaf arise under this Agreement, The
headings used herein are for conavenience and reference purposes ondy.

95  Confidentisfity. Neither Party shall disclose the torms or conditions of this Agreement
to o third party (other than the Parly's employees, Affiliates, lenders, counsel,
accountanis of advisers whe have a need to know such information and have agreed to
keep such terms cogfidential) except in order to comply with any applicable faw,
Tepulation, or in conneciion with any cowr! or segefatory proceeding applicable 1o such
Panty; provided, however, each Pasty shall, lo the extent practicable, use reasonable
¢fforts to preveat or hmit the disclomne, The Partics shall be entitled to all remodies
svailable at law or in equity to enforce, or stek relicf in coonection with, this
confidentiafity obligation.

96 Qgggm?hs@mmimaybemﬂynm«! in counlerparis each of which
whien 50 execined shall be deemned w constituie one aad the same Agreement.

97  This Agreement supersedes and replaces the agreement between CRS ard - Air Products
dated November 22, 2004. During the temmn of this Agreament, it sapersedes and replaces any
other sgreements between the Partics or their afSliates celated 1o FUCO Case No. 59-1653-FL-
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ETP. Upunihemﬁaa&onoffhhAgrmmmydhwsdﬁmlmmmsbammme :
Parties or their affilistes related to PUCO Case No. 99-1658-EL-ETP shaB be in full force and —]
tffect acconding to their original terms.

The Partics have caused this Agreemcnt (o be execated by their duly puthorized
represcotatives in nwitiple counterpaits as of the Effective Date,

CINERGY RETAIL SALES, L1C AIR PRODUCTS AND CHEMICALS, INC.

N e Lt

Tmc:M.é & 4_51,,,;/»( Tt Mg B Sl

Date: Mm <, I R T
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’ Customer Group: Air Products and Chemicals, Inc.
Quarterly Option Payment Calculation

The Opdon Pryment made qutterly o the date that Aly Products scums to CGRE's sarket-based standard
seevier: offer (MESS0) penerstion rate houph Decomber 31, 20408 or the date upan which the Optiog is
un&dﬁmmm&mmﬂhﬂﬁmmmmmmmmmw&
Products to CO&B dering the sppliceble caleadss quancy poderits MDSSO gencralion rats apgwoved by the
Coramizeion in Case No, 03-03-FL-ATA. The MBSSO geptsafion fale mcludes ol) charpes relsied to ,

‘Fae epplicabic tarified unbundicd pencration rate approved by he Commizsion be Case No. 59-165L-EL-ETP
and kst kmown 83 "Big ™ showm in the tariff schedule bolow:

‘gariﬁ' Deaand Chasgs 8 per kW) ““Encrgy Charge ﬁnk\ﬁ;},
“uﬁadtﬂn First Sizs Second Stap Additional Fmg_:z Second Additional
i A A WA SOOHI DI SO0 |
DF 355150 $5.4450 WA $0.028898 30.017782 VA
] 376570 360574 A W02856E [ $0.006366 WA
15 $83550 §6.0430 WA $0,019904 S0.016481 WA

§ D ety shows Sethames sgasarsl s

Plus

;ﬁand Purciase Power (FPP) - exchading Emission Allowasce Expense
WWMWFMMWNNMMmA%uT"Wr

CONFIDENTIAL 1
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Exhibit A2: |

Customer Group: Air Products and Chemicals, Inc.
Quarterly Option Payment Calculation

mtESnpﬁmpmmmdanyfmlhcpmodm;l 2005 uptil the date Alr Produsts returns 1o
CG&E's MBSSO will be equivatent to the sum of the follovwing:

1) ons half of the SKT socally

2) - ooe bal{of'the AAC scwnlly paig .
3} any OMF sharge in excesa of 4% of Kilo p espmiiy paid

-4)  aod the Bilowing tmou per KKWH of tleottic constmption.

e

Y otz | Slling Demang X 300 (37kvik] | Adgkional W0 (S7kWh] |
DS $0.006992 $0.000100
15 . £0.805550 . $0 000100

CONFH)ENTIAL
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EXHIBIT B: 3
Customer Group; Air Preducts awd Chemicals, Inc.

CRS Generation and - Transmission Rates for Former Rate DS Standard Service
{Cnstomers

Net mouthiy geverafion zud transminion M will b the (ollowing piws IMF up to 4% of 1ittle “g."

Compuled In scoerdance with the follswiog charges, (KOawatt of demsnd iy
abbrevisted 13 kW and Miowslt-sours are sbbrevisted as kW)

Geseration Charges N
{n} Demzmd Charge
First 1,000 kilowatts $1.65M pes KW
Additions) Kiowatts 360574 per KW -
(b} Energy Charge
Eilting Demand Hmes 309 ....cvnerrerapens rreerime SEG19576 per kWD
P L0 L E )l TO8 T Je—— 1 1 T g
{c} Foel Charge
"The Fuel Charge shall be eqwal to the Foel snd Purchase Power (FEF) tharge excinding Eniisvion
Allavranee Expense hupesed by CGAE.
Tronymissied Chaxges

Customer will pay » trapsmission charge cquivalent o the sum of all
applicable ranamissipn tharpes thst they would pay to CCRE as»
stndand tark!l castencer. Tramsmission charges (a e paidf {nciude, bt are
aot Hmited io the following PUOQ spproved charges:

(1} Network Transmission Services

(2} MISO Schedule Charges
(%) Nef Copgestion Charges

NFIDENTIAL s
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Customer Group: Air Products and Chemicals, Inc. g
CRS Gengration and Transmission Rates for Former Rate TS Standard Service
Customers

Net Monthly Bt '
Computed s sccondance with the following charpes. (Kilovoll saiperes sve
abbrevisied 33 KV A wod kiowati-hours sre abbreviated ns KWHY:

Geperation Charges
{b) Demaud Charge .
Flras 50,000 KVA . S83530 per kYA .
Addifionsl KYA $60430 per kYA
{t} Energy Charge o
HiMag Degawd Hoacs 300 onwvrsisescmsisnin 0014404 pex KWL
Additionss Iﬂon’au-hun PP S—. - T} E g
(@) Fuel Charge
The Fuel Charge sholl be ¢quat 10 the Fuef and mm«mmmmm
Allowarce Expense lmpesed by CGRE,
Franswission Chekges

Customss’ wil] pay » frassmisdeon charge eqetvaleni 1o the sums of afl
applicable trausvtinion charges fkat hey world pay lo CGRE a3 2
shanderd taelil cxwtomer, Tremsinission charpes to'be paid aclnds, but sre
uot loited to the fattowiag PUCO approved charges:

%) Network Tranmiszlon Services

{5) MISE) Schodule Charges
(6) Nat Congestion Charpes

- 189
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Exhibit C:
Customer Group: Air Products and Chemicals, Inc.
" Customer Account List

Tl apreemont pertaies to the following Alr Products and Chemicals, boc. sooouns:
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OFTION AGREEMENT conmsmm PROPRIETARY
BY ANDB TRADE SECREY
CINERGY RETALL SALES, LLC
AND

CHRIST BOSPITAL ;
_y This Option Agreement {ihe "Agreement®) is entered lao as wﬁﬂmm

' W{m-zﬁmmwmammwmmmemm

Fmited lizbifity company, wdChrmHospital{’Cwmmpmy"},a corpawoa(qch
indiidusly 2 "Party” or coectively the “Parties”).

RECTIALS

WHEREAS, Christ Hospial Is 8 member of the Ohio Pospitals Association and s
locared within the: retail defivery service temitory of The Clacinmti Ges & Eleciric
Company (“CGRE™).

WHEREAS, CRS ‘hos beew cenified by the Public Utifities Comomission of Obio ps 2

Cetified Retaif Eloctric Supplier (*CRES”) and fas the authority to engage in the sale of

etectrical power af retail;

WHEREAS, CRS and Counterparty dﬁiﬂ:io estabfisk verms and condition for this option. -

HOW, THEREFORE, for and mmns:dammofmcmumalmmmmmdmm
the Parties agree as follows: .

" ARTICLEL
 DEFINITIONS

The following definitions arw:! any 1eyms defined in this Agreement shall apphr
herevnder,

Amj;alg'mmmhrﬁpmtomypumawahwpm(oﬂwr&nmmdwﬂumm_
divectly or indirectly, through one or more intermediaries, controls, of is controlled by, or is under
common controd with, such person. For this parpose, comvt‘mnsthed*mmmdixm
owvnership of ez (10} percent or more. .

"Business Day" mcans z day on which Federl Reserve member banks in Ohio are open for
business; andaBumm&yﬂaﬂopmﬂ&ﬂﬂmwﬂdmeuiﬂﬂp.m.umwm‘hg
time; umfess otherwite agreed to by the Parties in writing.

means Counterparty’s oombmed ataximm demmd for al!
r.'.inevgy Corporate Aecords

mmfmmmm

_Pomment._Code 5}
. | DEE 061162

- —




-
1

Case 1:08-(:\!~000&AS-MRA Document 57-2 Filed.SIZOOS Page 850f185 .. .

——— i ﬂ
. * * L §

soov T S 37U ~T.
o CONFIDENTIAL PROPRIETARY
of Counterparty’s acoounts 2 of Jagieary 1,2005. TRADE SECRET ' ,.}

“Capacity” has the meaning st forth ip smy Transmission Provides's taiff or MISO's
transmigsion tariff, 23 amended fom time to lime, or as defined in 2ny tranmaission taiff of 2
Buccessor to MISO.

*Coutract Price® means the price in SUS es set forth in Exliibit B 1o be paid by Coumerparty Yo
CRS Bor the purchase of the Energy nnder this Agreement.

) WMMWtkmmmgmﬁedenél
*Ensrgy” mdmwﬁtmm«mmymmummmm . )
emmmmlmdcmmduthcmmivdmgeufmmﬁmrmach !
memwmbmnsmh).

“Fvent of Default” shall have the meaning specified in Section 6.1.
'M‘mmmemwwﬁmwmmaﬁcym

"Firms" meens, with respect to 8 Transaction, that the caly excuse for the failure to deliver Energy
by CRS or the ﬁﬁlmmmﬁuﬂmbythemmufommmormmmr‘s
faiture 10 perform.

“Futl Requirgments Eneray”™ mwumwmmmwwwmm
all of itz resail Ewmummfuibﬁmmyﬁommmm&mmmu not resell
mortheEncrgyptwded hereunder o any third party.

“Imerest Rate” means, for any date !heless-a‘of(n)twﬁ?)pqwﬁmlhepﬁmmmmcof
interast equal to the prime lending rate ("Paime Rate™) as may be published from fime fo tne in
the Federsl Reserve Statistical Release H. 15; or (b} the maximum lawful interest rate.

MW" means mogawatt. _ l
“Term® shall have the meaning specifiod iz Article 4.1

*Transyrission Providers™ means the entity or entities transmitting or transporting the Epergy
on behalf of CRS or Counterparty to the Defivesy Poiat.

ARTICLE N
OPTION

21 Counterparty quvestly receives its electric service fiom The Cintinnatl Gas & Electric
Compagy (“CG&E") pursuasti o the applicable tariffs rates or will provide notice that it

CONF]])ENTIAL
132
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TRADE SEC

wmmkodmmﬁnmCGkEmamdmwhappbﬁﬂcCG&Emﬂ‘
: mmmmwpms»mmmmmmm}
days otios, 10 serve all of Cospterparty’s scvounts zod Joad set forth in Exhibit C,
‘including any increases in stcordance with Secfion 3.1, #s of Devember 31, 2004

(“Optian’”).

27 CRS shall have the right to exervise this Option 5t any time during the Term of this
Agreement.

23 hmeﬁrmmamypmgm&Bophw,mSmwpaymeq
each eulendar year quarter of the Term, until exervise of the Option, the ameant sed forth
oa Extibit A (*Option Payment™.

24  Because this is an exclusive Option, i the event Counterparty leaves its cuorrent electrip
servics and receives electric servics from any thind panty that is not CRS or an Affiliste of
CR&ﬁmCRSMmmﬂpmhymwﬁBAymmﬂtmnalemdaﬂ
obligations of the Parties hereander shall terminate.

5 K&Smmns@mgﬁc?umshnﬂmmapms&mmmhﬂmg
lhelermssaﬁmhmmﬁem

' ART!CLIIII
| CRES POWER CONTRACT TERMS -

3.1 In the event CRS exevcises its option, the power sale agreement between CRS and
Coumempany shal] inciude ﬂ:cfaﬂwinglqmz

a Mm CRS shall provide Counterparty with Firm, Foll
RmuxremeﬂsﬁnﬁgyaadCapmtynpmSMngmtummes
Maximum Demand for all of #ts accounts gs of January T, 2005 {“Quantity™).
If duriog the Term of this Agreement, Counterparty has additional foed or
accounts greater thag MW, thes sachk acw load or account is not included
within the terms of this Agreement and CRS shall bave no cbligation 1o provide
wmwtommmmwmfmm

b. sion Service and Chacges ‘!‘lmssmmmllbepmﬂded n
amdaxm with the open access tenwmission. tadff of the Midwest
Independent Transmission System Operator, Ine. Charges will be assessed
consistent with the otherwiss applicable CG&E retalf tariff caes and riders ay
they may be amended, ﬁnmtnnelomm,ormywmsorlanﬁ'

<. MWWMnm&ﬂhmExﬁbﬂshm&
¢. Change 10 Prices As a retail sale, the power sale agresment is not subject to

CONFIDENTIAL
193
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}
CONFIDENTIAL
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CONFIDENTIAL PROPRIETARY
- TRADE SECREY

&wmammwmmmmwmmmc
255011 pvisdivtion over the Agresment. Elowever, to the exient that either the
FERC or the Pubfic Utilities Commission of Olio asserts jurisdiction over the
Agreement, the Pasties agres that the Contract Price specified shove Is just md
reasonable and consintent with the publlc interest Neither CRE nor
Conterparty shall seck to modify the Contract Price through the auspices of

any regulstory body.
e. Term. The term of the power sale agreement shall be through December 31,

ARTICLEW To-
TERMGFAGREEMENT :

Effective Dat mswmmmamum
ﬂmﬂmbyﬁc?ﬂeamwmshﬂexmdﬁmmyl 2005 through sod
incleding December 31, 2008, uniess wminated cardier in accordasce with the tenms of
thiy Agreement (“Term™).

Aftes Terspinstion, The applicable provisions of this Agreement shall costinue in effect
nﬂumnmﬁuwfmﬂwmmymmmhdbmmﬁng

adfusiments and paymants.

ARTICLE V
BILLING

Pavipent. CRSMmmeOmim?ammemupmwﬂhnthnq(&ﬂ)dm

‘aﬁertbewdofmhnhnduywqumu 'mﬁpaymm:hal!buahmimdwthe

Holigwing account of address:

ARTICLE V]
DEFAULTS AND REMEDIES

Ewpty of Defanit Ae “Event of Default® shall mcan, with respest 1o & Party
{"Defalting Party®), the ocourrence of any of the following:

= FITR

B
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CONFIDENTIAL PROPRIETARY
sy representation or warmanty made by the Defankiog Pasty herein sbalf st any
tinte prove to be Filse or misleading in any respoct material $o this Agreement;

the faiture of the Defimiting Porty to pesform any coveaant su forth fn this
{except to the exicnt coustituting 2 seperate Event of Defholt,) and

_Agmeuent
such Failure is pot cused within Aficen (15) Busizess Days afier witten notios

vin certified ol thereof to the Deliufting Party;

the Defaulting Party consolidaies or amalgamstes with, merges with or into, or
transfers all or substantizlly 21} ef its assets 1o,  another entity and, at thie time of such
consolidntion, amalgamation, werger of transfer, the resulting, surviving or
mk«mﬂsmmmofmcobﬂmmormmmﬂﬁs-
Agreement; .

the failure ¢ maks when dus, aﬂ!ﬂ!mmwma;twﬁsw it

‘such failure Is Aot remedicd within fifteen (15) Business Days afler written notice

vhowﬁﬁdmaﬂofm&ﬁihmhsimbymmwor

theDc&nﬂmPutyﬂﬁlesapdnmmoﬁmmmmormﬁmuma
procesding uader zay baskruptoy, isolvency, reorganization or sinlar law, or has
vy such petition fHled or commenced against it and such petition is-not withdrawn
or dismissed within thirty (30) days afier such fling, (it} makes an assigriment or
any general smangement §or the beselit of coeditors, (111} otherwise becomes
banhupiotmdw(hmmmmed),ﬁvjhnﬁqmdam administrator,
receiver, ummmwmswuﬂwmmmmwnwmy

| mbdmu!pm;ofusmmyorumw{v)umucmpaymdehsasﬁey

fall due,

anhy Uponlheocanrmoe(miwnhmnuonbﬁmﬁthe

appwempmd}orauzwmrmmmmmmmm the Nen.
Defavliing Pacty shall ave e right to terminate this Agrooment and exercise alf sights and

remedics availsbie to & in tsw or i equity.

Other Termipgtion Events. Tenmination my octur wpon thirty 30 days written notice by
gither Party upon - umamcofmmbyacmmorregnlalmybudyofmmpctu
Jmﬂmmﬂmwwmma&dpmyﬁmpeﬁmobﬁgampmmb
this agreement, hwewmmwmmugmmwmthchnumm
‘Tegotiate in good falih 10 retur Dath Parties to an economic outeoms equivelent i the one
creaied by this agreement,

ARTICLE VI
LIMITATIONS; DUTY TO MEITIGATE

195
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TRADE SECRET

jizt] amages. THE PARTIES CONFIRM THAT THE
EXI‘RESS KEMEDES .AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THR ESSENTIAL PURPOSES HEREOF, FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES [§ PROVIDED, SIKH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGORS LIABILITY SHALL BE LIMITED AS SET FORIH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN

EQUITY ARE WAIVED IF NO REMEDY OR MEASURE OF DAMAGHS IS

EXPRESSLY PROVIDED ‘HEREIN, THE OBLIGOR'S LIABHITY SHALIL BE
LIMITED TO PIRECT ACTUAL DAMAGES OMLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY ANI ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY COR INDRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUFPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LEMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD YO THE CAUSE -OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE FAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DEFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEGUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Dty 1o Mitigate. Each Party agrees that it has 2 duty i putipate damages and covenants
that it will use commercially reasonable effotts to minhkttize any damages it may incor as
a result of the other Pany’s perfornmance o pop-pesformence of this Agrecment.

GOVERNING LAW - RDISPUTE RESOLUTION

DUTIESOFTHEPARTIFSWSHALLBEGOVERNE)BYM
CONSTRUED, ENFORCED AND FERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Dispm¢ Resolytion. Any clakm, coptroversy or dispute arising muoforrdiﬁng:o:h:s
Agrezment, or the breach thereof] shall be resolved filly and finalty by binding arbiuuion
under the Copumercial Rufes, buet not the administation, of the American Asbizmtion

CONFIDENTIAL 6
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TRADE SECRET

' mmmwmwmmmmmmmmmmmm

witich event, tiis Agresnent shal? control, This arbiteation provision shall noj limit the
nghofuﬂu!utypmrhwﬁmguymhﬁmmw&!ne.mdmwmﬂu}

or preliminary or permaneat rights 2ad/or remedies, jodicial or cilieywise, for the purposes
mﬂmhmmmﬂaﬂmummmuwﬂm

- dispute is otherwise resolved. The arbitration shall be conducted m Cincienati, Ohio and

the laws of Obiv shal} govern Lhe construction and intespretation of this Agreement, excrpt
10 provisions related 1o conflict of laws. demm(w}mmnmnaysbfwmuh
Demand for Arbitration, the partics may sgree upon & sole arbitrator; or if & sole arbiuator
cannot be agroed apon, a pane) of thres arbitrators shall be named. One arbitrator shall be
selected by CRS and one shall be selected by Buyer. A kmowledgeable, disinterested and

- impartial arbitsator shall be selected by the two wbitrators so appointed by the pasties. If

- the asbitrators appointed by the pariies cannot egree upon ihe third arbirator within fen

- (10) Business Days, then either Pasty may apply to any judge in any court of competent

jusisdiction for appointment of the third arbitrator. There shall bé vo discovery duvipg the
arbitration other than the exchange of information thet is provided fo the srbitrator(s} by

 the Parties, mmm}muhmmmwymmmwmm

mwdmmammummmnmmmdm
other aon-tompensatosy Jamages, demmof{lnubmqs}shaﬂbemdﬁe‘d
within sixty (60) Business Duys after the date of the selection of the arbi#rator(s) or witkin
such period pe the Parties’ may otherwise agree. Each Party shall be responsible for the
fues, expenses and costs incarred by the arbitrator appoiated by each Party, and the foes,
mmnﬂmofmﬁdarbm&sing@cabiuw)shﬂbcbmmuwm
Parties. The decision of the acbifrator(s) shail be fual and binding and mzy not be
sppealed. MmemayapﬁymmymMngpnsﬁmmmmﬂmnof
tire arbitrator(s) and to obtsin 3 judgment thereon -

Namﬁmﬁngme&mmmmmww:m&mwmm
mmmmmwmwmm@mwmuupm
satfmﬂ:-ﬂnsm

ARTICLEIX
MISCELLANEOUS

it i Warranties. On the Effective Date and on the date of entering teto this
Agmmm, Pmtyrq)rmaumdwwuwtheoﬂlﬂ'hﬂyﬂlﬂ(a)lndtﬂy
organized, vafidly existing and in good standing vnder the laws of dhe jusizdiction of ite
formstion and is qualified to conduct is butipess i cach junisdiction; (b) it has all
reguiatory authorizations pecessary for it to legally perform jts obligations under this
wwwmmﬁmrmmm&h&gwqu(@mm
delivesy and perfonmance of this Agrestent and any sther documentation relating to this
Agrecmens are within its powers, have boen duly aythorized by afi necessary action and do
not violate mmy of the ferms and conditions in #s governing docaraents, any coltracts (o
which it is a party or any law, wie, reguletion, order or similar provision applicable to it;

CONFIDENTIAL 7
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CONFIDENTIAL PROPRIETARY
TRADE SECRET

(d}lhﬁemmbanhupwypmmuﬁngsmmwwngmmw&m.mm
kngwicdge, threptensd against it; (2) there is not penfing or, 10 &3 knowiledge, threatensd

against it or ayy of its sffilistes amy legal proceedings that could materéally adverscly affoct
13 ability to perforta its obligation under this Agreement or any other document refating to
this Agreement; (f) oo Event of Defack or event which, with the giving of aotice or lapse
of time, ¢r both, would constituie 20 Event of Default with respect 10 it has occtered and is

" continging and oo such event or cirumstance would occur as a result of ifs eofesing into or

mmmmmm«mmmﬁsmmm

_mmmmmguum&ummmmum

destsion o enter into this Agreensent and as to whethber such Agreement is
approjeiate of propee for it based wpow its own fudgmens, is pof relying upon the advice or
recommendations af the ofber Party in so doing, and is capsble of sssessing the merits of

-wmﬂmngwduudmdsmdmmlhtmmﬂ'ﬁmmmwﬁs

Agreement.

AWWAMMN&WI:WCRSMMMW
consent provided such assignment is-o any other direct or indivect subsidiary of Cinergy
Corp. mdedthatmchd’wﬂmmmﬁwimmeqnmhntumm

 rafing than CRS. Any-other assiganssnt by either Barty of this Agreement or 30y

owmmmwmummmmmm«mmm wlﬂch
conzest shall 5ot be unmasooably withheld,

Natices. All notices, roquests, stalements of payments shall be made as specified below.
Notices coquired 0 be in writiog shail be delivered by letter, facsimile or other
docamentary form” provided therc is some form of confirmation that the receiving party
actually received the notice. Notice by regular mail shall be deemed to have been
received three (3) Business Days after it has been sent. Notice by Iacsimile or hand
delivery shall be deemed o have been received by the close of ie Business Day on wkick

" 1t was transmitted or hand delivered {usless transmitted or hand delivered after close of

nosal business bours, ie which case it shafl be desmied to Rave boen received at the dose of
the next Business Day). Nutice by overtight or courier shall be decmed ta have been
received two (2) Business Days after it has been sent. A Party may change s addresses
by providing notice of the sanie in scvordance with this Section 9.3,

To CRS:

James B, Gaiger
139 East Fonsth Strewt
Cincinnati, OH 45202

Piove — $13-287-2633
Fex__ S13-287-1902

Te Counterparty:

DEE 001109
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o TRADE SECRET

Rlckl’erhmon
Phone - 513-585-2726

94  Geseral This Agreement consiftutes the entire 2precment between the Parfics reldling to
© the subject matter comemplated by this Agreement. This Agrecment shafl be considered
for gl purposes es prepared theough the joing effors of the Partics and shall oot be
construed against one Parly of the other as a result of the prepartion, substitution,
submission or other evest of regotiation, drafiog of txeculion hercof. No amendment or
modification o this Agreoment shall be exforcezble unless set forth in writing and
executed by both Paries. This Agrecment shall not impast awy rights eaforoeable by sy

third party {other than 3 permitted mccessor of assignee bound to this Agrecmyent). No
waiver by a Party of any default by the othec Party shall bs construed as 2 waiver of any
oiher defautt. Any provision declared or readered unlawil by sny spplicoble cout of faw
or vegulatory agency or deemed unawful becanse of 3 siatwtory change will not otherwise
affect the remaining lawfu] obligations that arise under this Agreement, The headings
used hereix ae for convenience and mfereace purposes oaly. All indemsity sud audit
ﬁWWMW&%MNdeﬂW%

years,

5.5  Coufidermiglity. Neitber Party shall disclose the teres or conditions of this Agreement 1o 2
third party (other than the Party’s employces, Affiliates, loaders, counsed, accountants or
advisors who have 5 peed to kuow such information and have agreed to kéep such toms
conﬁdentml}mptmorderwmmplymhuyapphab!c law, regulation, or o
coanection with any court or regulatory procesding applicable to such Party; provided,
however, cach Parry shall, to the extent practicable, use reasonable cfforiz to prevent or
limn the dischosure, The Partics shall be entitled lo sl runcdies available a law or in

- equity to cuforce, or seek relief in conncetion with, ihis coafidentiatity obligation.

9.6  Cowserpans This Agreewient may be separately cxecwted in counterpants ceach of which
when 30 cxecuted shall be doerued 1o constitwte one and the sane Agreement.

9.7 This Agrecment supersedes and replaces in its enticety the agreement betwecn CRS and
- Couvaterparty dated October 28, 2004 and as well as any other setifement agreements
between Counterparty and Cinergy Corp. or any other Cinergy entity refated to PUCO
Case No. 99-1658-E1-ETP. By signing this Agreement, Counterpasty, CRS and Clnergy
Comp. {on beball of alt Cinergy emities) agree to this provition, _

CONFIDENTIAL
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)

The Patties have caused this Agreement W be executed by their duly autborized :
representatives in multiple counterperts as of the Effective Date.

CONFIDENTIAL
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ExhibitA:
Customer Group: Christ Hospital
Quarterly Option Payment Calculation

The CUS ofrtion payisent will be equivalent o the actoel smoust paid o The Cintineati Gas & Elucivic Company
QM&MWWBMWW&WW&&WE
No. 03-93-EL-ATA:

Oue: (1) M per Wh of geosration

Amnwally Adinued Comporent of POLR Charge (AAC)
MMMMM—MMMW

Inliastrovtere Mainteramce Fund (BdF} Chargs s exoess of €% of “litte g7

Electric Chaice jeagfficiont Retors Notice: Fee ctarged 1o casspmers, who have siven notice of thelr miuro to
E:‘iﬂ&!mhﬂuiﬂ'm 000 befors F23013004 and am actively teling CORE service oo biter than

* a b a0

A customes of paying the market-based stondand service offer xppmved by the Comrpission ba.Cas No, (3-93-
mumm&-&mmn&mmmm,wummmmmmm
buave theix optios ks adfusted for the yalne of the' ST that COAE world bave eoosived iad the costomer
been a standard ol customey béginning Fahuary 1, 2005, Tbe adfustoent will be calatated by taking the total
mﬁkmmmmmmnmmmummummm
mnwwwmm o

u
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TRADE SECRET {
EXHIBIT B: Ty

Cusiomer Group: . Christ Hospital i
CRS Generafion and Transmission Rats for former Rate DI Standard Service ;
Cusiomers -

Net Monthly 5ill

= wecondamon with the followhag charpes. (ﬂenmufdmd&
abbrevizted an KW xnd KBowate-bears are abireriated 290 KWh):

Generatise Chaypey
{2} Domxod Charge
Pirst 1,000 ddowsaits STA528 per KW
Additional kilowatly rvsmern S605T8 prrkW
(&} Eaergy Charge | )
Bifliug Deqrand HH06s I o cormmemvesansorerreeen SLOIISTE per kWD
Wlﬂvmm [R—————. - 10 F N
Enlssios Aowasce ¢

Castaser will pay oty at aweant equivalon io fhe crlssion
mwmdmmmmmm

mm ’
Wﬂmawmmﬂmb&emdﬂ
applicable wanmminlos charpes that they would yay 40 COEE 232
sanderd taxifl cusipmer.

Rz Stabitization Charge
Clnergy Retafl Saler will reismborse the tastower forany Rabe
Stubilizstian Charge (RS0 actnaBy paid by the cuslomer,

CONFIDENTIAL
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OPTION AGREEMENT  CONFIDENTIAL PROPRIETARY
By AND BETWEEN TRADE SECRET
. CINERGY RETAIL SALES, LLC
AND
JEWISH HOSPITAL 0@%

T This Optice Agreernent {ihe “Apreement”) is eatered into 45 of this_z,ﬁdny of
2654 {the "Elffective Dale™) by and berween Cinergy Retail Sales, LLC (*CRS™) 2 Defaware
Timited fability company, and Jewish Hospital {("Counlerpaity™), & corpuralion {each
-individualty 2 “Party” ar eollectively the "Parties").

RECITALS

WHEREAS, Jewish Hospital is a member of the Ohio Hespitals Association and is
located within the retail delivery service temitory of The Cincinnati Gas & Eleglric
Company {“CG&E"). _

WHEREAS, CRS has becn cetified by the Public Utilities Commission of Ohio 2s a

- Centified Retad) Elecine Suppher (*CRES™) and has the suthority 1o engage in the sile of
elecirical power at retali;

WHEREAS, CRS and Counterparty disir'a.io. establish tews and condition for thiz option.

NOW, THEREFORE, jor and in consideration of the mutual covenanls eontained berein,
the Parties agree as _I‘uliows:

ARTICLE {
DEFINITIONS

The foliowing deﬁnitions and any terms defined in this Agreement shall apply
hereamder, :

*Affilinte” mesns, wih respect {0 emy person, any other person (other than ap individual) that,
directly or indirectly, throngh one or more intermediaries, contrels, or is controlled by, or is under
common confral with, such person. For.this prpess, “control” means the dirett or indicect
ownership of len (1¢) percent or mere. |

“Business Dray™ means a dzy on which Federal Reserve member banks in Ohiic are open for
busingsy; and & Business Day shall open af §:00 aim. and ckisc at 5:00 p.m. eastem prevailing
time, unless otherwise agreed to by the Patiss in writing,

“Couglepanty's Maximum Dremand™ means Counterparty's combined maximum demand for all

——— e o rr——,

Cinergy Corporate Regornde
i
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af’ Cquntmp_mty’s accounts as of January 1, 2005. YRADE SECRET

“Capacity” hes the meaning set forth in any TFransmission Provider's aniff or MISO's
“transmigsion tariff, as amended from time 1o time, or as defined in any transmission taniff of a
successor to MISO.

~Coptract, Price® means the price in SUS a5 set forth in Exhibit B to be paid by Counterparty 10
CRS for the purchase ol the Energy vnder this Agreement,

“Defaulling Party™ shall have the meaning specified in Section 6.1,
Emﬁ means clectric energy of the characler commonly knowa as three-phasc, sixty heriz
¢leciic cnerpy that is delivered 0 the nominal voltage of the Delivery Point, expressed in
inegawall hours (MWh).

“yent of Default” shall have the meaning specified in Section 6.1,

“FERC" means the Federal Bnergy Regulalory Commission or any successor ageiicy thereto,

“Figu"® means, with respect to a ﬁmsact)cm, that the only excuse for the failure to deliver Energy
by CRS or the failure-to receive E.m:rgy by the Couutarparty is Force Majcure or {he other Party’s
faiture to perform.

“Mﬂggmwx tmesns, excepl as providet hersin, that Counlarparty shall purchase }
)t of its retail Encrzy requirements for s factlity from CRS and that Coumerpany shall not resell :
any of the Energy provided hereunder to any tbnﬂ paty.

“ImerestRale™ means, for any date the lesser of (&) two (2) percent over the per annum raic of

interest equal to (he prime lending rate ("Prime Rate”) 25 may be published from time to time in
the Federal Reserve Statistical Release H. [5: or (k) the maxinyum lawiu! interest rate.

"MW*" means megawati.
"Egrm” shall heve the meaning specified in Ariicle 4.3,

*Transmission Providers™ means (he enlity or entkies tranﬂmltmg or transporting the Energy
on behalf of CRS or Counterparty to the DclrveryPomL

' ARTICLE N
OPTION

2.1 Coumerparty currenly receives its clestric service from The Cincinnati Gas & Electric
Company {“CG4&E"} pursuant to the applicable tariffs rates or will provide notice that i

CONFTDENTIAL )
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CONFIDENTIAL PROPRIZTARY
- TRADE SECRET

will uke eleciric servise from CGEE in recordance with applioeble CG&E wanff
roquirements, Comnlerpany hereby grants 10 URS the exclusive option, upon thinty (30)
days notice, 1o serve alt of Counlerparty’s accounts and ‘Joad se1 forth in Exhibit C,
jnchuding awy increases in actordance with Section 3.1, as of December 31, 2004

_ {“Option”). ‘

CRS shall have the right 1o extstise this Oplion at any time donng the Tem of this
Apreement.

n ﬁ@gﬂ for Coun(erﬁaﬂy prantinig CRS this option, CRS agrees 1o pay Counterparty
each calendar year quarter of the Term, untl exercisc of the Option, the amount sct forth
on Exhibit A (“Option Payment™.

Because this is an exchusive Oplion, in the gvent Counterpary leaves jis current eleciric
service and reccives electric service frotn any third party that is o0{ CRS or an Afllliate of
RS, then CRS shall cease g}l Option Payments end this Apreemnent shall ierminate and all
obligations of the Partics hareunder shall terminate.

1 CRS.exercises its Option, the Parties shall enter info & power sale sgreement, including
the terms set forih in Articic 11

 ARTICLEN]
CRES POWER CONTRACT TERMS

In the event CRS excrcises its oplion, the powes sale agresmcat betwesn CRS and
Countesparty shall include the followingtorms:

2 Energy Quaprity and Type. CRE shal! provide Counterparty with Fiom, Fult
Reguirements Energy and Capacity ap to 3 MWy greawsr than Counterpany’s
Maxiroum Demeand (or all of its accounts ag of January 1, 2005 {(*Quantity™).
il dupng the Teom of this Agreement, Counterparty has additional joad or
accounts greater thap IMW, then such new load or account is mot inchuded
withm the terms of this Agreemen! and CRS shalt have no obligation o provide
Enorgy and Tapacity lo Counterparty above the Guantity set Torth hercin.

b. Tramsmission Serviee and Charges. Transmission service will be provided in
accordance with the opep access tansmission wrifll of the Midwest
Independent Transmission Sysiem Operztor, Inc. Charges will be assessed
consistent with the otherwise applicable CG&E retall tasiff rates ang miders as
they may be amended, From time o titme, or any successor farifh

c. Cenlract Pres. The Conuact Price is set forth in Exhibits A and B,

d. Change fo Prices. Ar a retai! sale, the power sale agresment is not subject to

CONFIDENTIAL ,
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the jurigdiction of the FERC; nor shall cither Party seek to have the FERC "y
assent jurisdiction over the Agreement. However, io The extent that either the }
FERC or the Public Ukilites Commissior of Dbio asserts jurisdiclion over the

Aprecment, the Parties agree thal the Contract Price specified above is jusi and

reasonside and consistemt with the public ipterest. Neither CRS nor
Connterparty shall sezk to modify the Conm Price mmugh the augpices of

any regulatory body. -

¢ Term. The kenn oflhe powoer sale agrcement shall be throush Dwmbcr H,
2008. -

ARTICLE IV
TERM OF AGREEMENT

4}  Agreement Torm pnd Effeciive Date. This Agreesnent shall become effective upon
excculion by the Parties. This Agreement shall exiend from January 1, 2005 through 2ad
inciudipg December 31, 2008, unless tenninated earlier in sccordance with the terms of
this Agreement (*Team™?).

432  Aler Tennipation. The applicable provigions of this Agresmen! shal} conlinoe in effert
afier tenmination thereof to the exlent netessry to provide for final bnlimg, billing

adjustments and payments,

ARTICLE Y
BILLING

5.1 Paymeni. CRS shull submit the Option Payment 1o Counterparly within thirty {30) days
afier the end of cach calendar year quarter.  The payment shall be submitted to the
following account-or address:

{tnsert account information]
ARTICLEVE
DEFAULTS AND REME.B!ES

6.1  Evenis of Defaull. An "Event of Default” shall mean, with ragpect to a i’arty
("Delaulting Pasty”), the ecturvence of any of tic following:

6.1.1 any reprosentation or warranty made by the Defaulting Party herein shall ar any
time prove 10 be falsc or misleading in any respect material 1o this Agreement;

(_:ONF!DENTIAL
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CONFIDENTIAL PROPRIETARY
TRADE SECRET

the failwre of the Defaulling Pary to periorm any wmmm s¢l forth jo s
Agreement {sxeep? fo Lhe extent constituling: a separste Event of Defanlt) and
such faflure is nol cured within filteen (15) Business Days afler writlen notice
via centified mail thereaf to the Defaulting Party;

ihe Defaufiing Parly conselidates or amalgamates will, merges with or inte, or

. tansiers a)f or substantially all of s asscts to, another entity and, at the time of such

6.1.4

‘615

" consolidation, amalgamsiion, merger or tremsfer, the vesulting, serviving -or

transferse enfity fails 1o assume all of the obligations of such Party under this

. Agreement,

the feflure 1o make when due, any payment required pursuant so this Agreement if
such faitere 15 not remedied within Glleen (15) Business Days after writien notice
via cotified mail of such failare is given by the other Party;or ™

the DeBaulfing Party (i} files 2 pelition pr olherwise commences or scquiesces in &

_proceeding under any bankrapiey, insolvency, reorganization or similar law, or has

any such petitbon fled or.cotnmenced pgainst it and such petition {sriol withdrawn

" or dismissed within thirly {30} days afer such filing, {ii) nekes an assigoment or

any geaeral arangemeni for the benelit of creditors, (i) otherwise beeomes
bankip! or insolvent (however evidenced), (iv) has ¢ tiguidalor, administrator,
receiver, msice, conservalor o similar official appoinicd with respest 1o it or any

‘subsiantia] ponion of its property or essets, or {v) is unable to pay its debis as they
fall due.

Remedies wpgn mm Event of Defanil. Upon the oconrrence (and conlinuation beyond the
applicable cure perjod) of an Bvent of Defaudl with respect to a Defaulling ‘Pan)-, the Non-
Defuking Pasty shall have the right 1o terminate this Agresment and exescise 2l Tights and
remedics avaliab{e w i in haw or in equity,

Othes ‘I‘e:mmatmn Events. Termination may occur upon thirty 30 days writien notice by

eilher Party upon issuance of e order by 2 court or regulsiory body of competent
Jurisdiction that substantially prevents zither party from perforaming obligations pursuant to
this agreement, In the cvent that terminating cveat of this kind occuzs, the Parties agres to
negoliate in good feith 1o veturn both Pastics to an cconomic outcoms cqnivelsnt 1o the onse
treated by‘ﬂns agreement.

ARTICLE v1i
LIMITATIONS; DUTY TO MITIGATE

Lingitation of Remedies, Lisbility and Damagss. THE PARTIES CONFIRM THAT THE
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS

AGREEMENT SATISEY THE ESSENTIAL PURPOSES HEREOQF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR

CONFIDENTIAL
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CONFIDENTIAL PROPRIETARY
TRADE SECRET

MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN

EQUITY ARE.WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGORS LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED BEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEBREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSBS RELATED THERETO,
INCLUDING THE NBGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE 1S SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED 7O BE PAXD HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE.DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, QTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES

. CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

7.2

Ll

8.2

CONFIDENTIAY,

DEE 001120

Doty io Mitipate, Each Party agrees Ut it has = duty to mitigale danmges and covenants

. that it will use commerciaily reasonable ¢foris to minimize any dimages it. may incur as

a result of the otber Party’s perfonmance or non-peiformance of this Agreement.

ARTICLE VI
GOVERNING LAW - DISPUTE RESOLUTION
Goveming Law and Juisdigion. THIS AGREEMENT AND THE RIGHTS AND

DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUER, ENFORCED AND PERFORMEL IN ACCORDANCE WITH THE
LAWS OF THE STATE OF GH}} AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Dispuie Resolution. Any claitn, comroversy or dispule arising out of or velating to this
Agreement, or the breach thercof, shall be resolved fally and finally by binding arbitration
vnter the Commeseial Rulcs, bt not the sdmirdsization, of the American Arbitration
Associstion, except 10 the extent that the Comumercial Ruies conflict with this provision, in
which evem, this Aprecment shajl control. This arbitration pravigion shali not fimit the

-right of either Perty prior 1o o during any such dispute 1o seek, use, and employ mncillary,

or preliminary or permanen! rights and/or ramedies, judicial or otherwise, for the purposes

209
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maintaining the status quo unil) such time as the arbitration award is rendered of the
dispuie s otherwise reselved. The arbitration ehall be conducted fn Cincingati, Ohio and
the laws of Ohjo shall povere the constiuction and inlerprélation of this Agreement, excepl
to provisions related to conflict 6! laws, Within ton (10) Business Days of service af e
Diemand for Arbiiretion, the parites may agres upon & sole arbitralor, or if 2 sole arbitrator
canpot be agreed npon, 2 panel of three arbitrators shall be pamed. Oae arbitrator shall be
sclected by CRS and one shall be selected by Buyer. A lmowledgeabie, disinteresied and
impartial srbitrator siall be selected by the two arbitmaiors 50 appointed by the parties. I
the arbitrators appointed by the parties canmo!l agros upon the thivd arbirator within ten
{20} Business Days, then cither Party may apply to any judge in any coart of competent
jusisdiction for appointmend of the third srbitrator, There shall be ao discovery during the
arbilralion other than the exchenge of information that is provided o the arbitraior(s) by
the Paglies.  The arbitrator{s) shall have (he enthority only to award equitable selief and
compensgiory damages, and shall mol have the suthorily to awand punitive damages or
ather nen-compensalory damages. The deofsion of the arbiimtos{s) shall be rendered
within sixty {65) Business Days afler the daie of the sclection of the arbitrator!s) or within

" such period e5 the Parties may otherwiss agree, Each Party shell be responsible for the
fees, expenses and costs incurred by the arbitrator sppointed by each Party, and the fees,
cxpenses snd costs of the third arbitrator {or single arbitrator} shaii be borne equally by the
Partics. The derision of the arbiirator{s) shall be fmat and binding and may not be
appealed. Any Party may apply to any court having jurisdicfion to enforce the decision of
‘the arbiirator(s} and to obtain & judgment thereon, )

Notwithstanding the foregoinp, the Perties may-cancad or ierminate this Agreement in
accordance with its terms and oonslmons w}!houl being reguired o follow the procedures

gt Eopth in this Acticle
AETICLE (X
MISCELLANEOUS
9.} Reptesealations and Warramies. On the Effective Date and on the daie of entering into this

Agreement, each Party represends and wamands to the other Party thal fa) # is duly
organized, validly existing and in good wanding under the laws of the jurisdiction of is
formation and is qualified 1o comduct Tis businzss in each jurisdiction; (b) il has all
reguiaiory euthorizations necessary for it o fegally perform i obligations under this
Agreement and any other documentation velating 1o this Agresment; (¢) the execution,
delivery and performance of this Agreement and any other documentalion relating to this
Agreement are within i1s powers, have been duly authorized by al) necessary action and do
not violate any of the terms and conditians in its govemniag documents, any contracts o
which it is a party or any taw, rele, regulation, order or similar provision applicable fo it;
{d} there are no barkrupicy proceedings pending o being contemtplated by it or, i its
knowledge, threaiensd against it; () thers is not pending or, lo its knowiedge, threalened
agains! il or any of its affiliates eny legal procesdings tivat conld matedally adversety affect
its abifity to perform its obligation ander this Agreement or any other document relating lo

CONFIDENTIAL ?
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this Agreement; {© no Event of Default or event which, with the giving of notice or lapse
of time, ar both, would constitute an Event ol Default with respect to it hes ocourred and is
continaing arnd no such even or circurasiance would ooour 25 a resol of jis eatering imo or
performing its obligations under this Apreement or any other document relating to this
Agreement or dny Transaction; and-(g) it is actipg for its own astounl, hes made ils own
independent decision o enier into this Agreement and as 1w whether such Agreement is
apprapriste or proper for it based upon its own judgment, is nol nelying npoen the advice or
recommyendations of the oiher Party in so doing, and is capable of assessing the mexits of
and understanding and understands and accepls, the lermis, conditions and risks of this

Agreement.

Assignment. This Agreement shall be assignable by CRS withont the Counterparty’s
consen! provided such nssignonent is to any other direct or indirect subsidiery of Cinergy
Corp. provided that such direct or indirest subsidiary hes an equivadent or higher credit
rating than CRS, Any other assigmmnent by cither Party of this Agreesnent or any rights or
obligation heveumder shall be mede only with the written consent of the other Party, which
consent shall nof be wreasonably withheld,

. Notiges. All notices, requests, statemenis-or payments shall be made gs specificd below.
" Motices required fo be in writing shall bé defiversd by letter, facsimile or other

documentary form’ provided there is some (onn of confimmation that the recciving party
actaally reccived the nofice. Motice by regular mail shall be deemed (o have been
received thee {3) Business Days afier.il has been -sent. Notice by facsimile or hand
delivery shall be deemed 1o have been reecived by the close of the Business Dy on which
it wes vansmitied or hand delivered (unless wensmitied or hand delivéred 2fier elose of
nonmal business howrs, in which case it shall be doemed 1o have been received 81 the close of

the next Business Day).” Nolice by ovemight or counier shall be deemed io have begn

seceived two {2) Busigess Days afier il bes besn semt. A Parly may change its addresses
by providing nolics of ibe same in 2ccordance with tis Section 9.3.

Te¢ CRS:

Jomes B. Gainer
13% Exst Fourth Strees
Cincinnsti, OH 45202

Phone - 513-287-2633
Fax_ 513-287-1902

ﬁiftfwﬂk:

5

To Counterparty:
Bill Studl Sam Cordrad
Phone - 513-686-58315 . | 513 - GRL- 5430
[}
. 231
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Genersl. This Agreement constilites the cmire agreemeont belwesn the Pagiics relating 1o
{he subject matier coptempleled by this Agreament. This Agreement shal} be considered
for all purposes as propared through the joint offorts of the Partics and shall pot be
construed against one Fany or the other us 2 result of the preparation, . substitution,
submission or other event of negotiation, drafling or execution hereol. No amendment or
modification o this Agreement shall be enlorosabic unless set forth in writing and
txccuted by both Parties. This Agresment shall not impart apy xights enforcesble by any
thied party {other than a permitted sucoessor or assignee bound to this Agreement]). No
waiver by 8 Party of any default by the other Party shall be canstrued as a waiver of any
ofher defaull, Any provision declared or rendered wiawfil by any applicable court of law
or roguletory agency or deemied unlawiul because of a statutory change will not atherwise
affect the remeining lawful obligetions that arist under this Agreement. The headings
used hersn are for convemience and reforence parposes ondy, -All indemnity and sudit
rights comaimed herein shall survive the termination or expiration of this Agrecment for
thres {3) yoars.

Confidentinlity. Nelther Party shall disclose the terms of conditions of this Agrecment w0 a
third parly {other then the Party’s employees, Affiliatcs, lenders, counsel, accountants or
advisors who hiave & need 1o know such informstion and have agresd 10 keep such terms
confidential) except in order io comply with any applicable law, regulation, or in
cormection wilh apy court or regulatory proceeding applicable to such Party, provided,
however, cach Party shell, 1o the etent practicable, use seasonable effors o prevent.or
jimit the disclosure. The Pardes shall-be cntitledd to all temedics available at law o7 in

‘equity te enforce, ar seek relicf in canncstion with, this confidentiality obligation.

Countgrpants, This Agreement rsay be separalely executed in covmterparts ezch of waich
when 50 execated sbail be deemed ko constitule onc and the same Agresment,

This Agreement supersedes and replaces in its entirety the agreement betwees CRS and
Counterparty deted Oclober 28, 2004 and as well as eny other setflement agresments
belween Counterparty and Cinergy Comp. or any other Cinergy entity related 10 PUCD
Case Mo. 99-1658-EL-ETF. By signing this Agreement, Countesparty, CRS and Cinergy
Corp. (on bebat{ of all Cinergy entities) agree 1o this provision.

CONFIDENTIAL
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The Partics have cansed this Agreememt 1o be emecuted by their duly amlhosized
representatives in multiple counterpants as of the Effective Date.
CINSRGY RETAIL SALES, LLC | COUNTERPARTY
Ol JEC
Titles Mr! -
Dae: [~ 085 -0%8
As to clanse 2.7;
* ‘CINERGY CORP. -
By: A : ! ;
Title: A/F £ G[éu.Cw.vmr_
Date: @%& ag;.é—wb/
CONFIDENTIAL
10
- . 213
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Exhibit A:
Customer Group: Jewish Hospital
Quarterly Option Payment Calculation

The CRS option payrmans will be equivatent 1o the acs) amount paid 1o The Cintinnarl Gas & Elecuie Compeny
for the following billing charges under its market-hased standard secvice offer spproved by the Comaission in
Case Na. 00-53-EL-ATA:

-€me {1) Mt per KWh of generstion

Ancually Adjused Componcnt of POLR Chatpe {AAC)

Fucl and Puschse Power [FFF) - excloding Bmission Aliowance Expease

infizatnacterc haittenence Fund {IMF} Cinarge In exess of #56 of “hie g™ ¢
Eleotsic Choice nsufficient Returu Notice Fos charged $o cuxigiess, who have piven notics of ek remm o
CG&E standard tarifl service on or before 1213072004 snd are actively aking CG&E servico ac later thea
03452005,

a & &% &

A customer not paying the market-based standasd sexvice offer spproved by the Compuission in Case Ma. 03-93-
EL-ATA 10 T Clacmnoti {ias & Eleskic Compairy, who aveids the Sysiem Refiahility Tracker SR, witl
kave their pplica paymos adjusted for the value of e SKT that CG&E would bave recived hod e tastomer
beee a standard tarilf cwstomer begimnipg January 1, 2005, The adjasiment will be caloalated by mlcng'e 1003
value of the SRT that CGAE would huve reseived in 2005 and dedusting if squally from the First fowr option
paymonis o be scceival by the cusiomer.

Customer Group: Jewish Hospital
(RTP Agroement)
Quarterly Option Payment Calculation

The CRS oian paymvent will be squivatent o the followiag calculation:

Acius! Amouat paid 10 The Cinclanati Gas & Blectsic Company oder its markel-based standard sorvics offer
appaoved by the Comanission in Case Ho, 63-93-EL-ATA and tie knns and conditions under af teir RIP Service
A'?\:mas Tor Supply of Eleckic Ensrpy dated October 25, 2000 and the spplicable CG&E tasi? saes then in
effect. .

Lesr the sam of following:

Fiw calvwdaled mwis soder the RTP Service Agreement berioen Jewish Hospiiat and The Cincionati Gas &
Electtic Corgpanty dabed Naveauber 13, 1996 and the spplicable CG&E wsifl rates thea in effect.

Plys
Rale Siebilizatior Charge (RSC) peid 1o COLE
Fivy

Annuatiy Adjuncd Component of FOLR Clarge [AAC) paid 1o CGEE

Plas

Fuc! and Purchase Fower {FPP) paid to CGET - exciuding Emission Allowance Expense
Pisrs

Inirastruciure Mainicmante Fund (IMF) Cherge paid 1o CG&E in cxcess of 4% of “linke ¢~

]

ii
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EXHIBITB:  TRADE SECReY

Customer Group: Jewish Hospital

CRS Geperation and Transmission Rates for former Rate DP Standard Service
Customers .

Hex Monthly Bill

Compsied i accordance with the Toltewling charges, (Kiowatt of deoans is
ablreviated 45 KW aod Kiewatt-hours are abbrevialed 15 kKWh): :

Generslion Charges
{a}) Demand Charge
Fivst 10 ditowatts ST.H574 per kW
Additionad kilewats S6.8574 per KW
(&) Evengy Charge

Billing Desvand 165 390 c..ruresoem e ryereeeeene SBDIUSTE pir KWk
RLL LU L UL T CJNR——. ) 1111

Emission Allowsnce Charges
. Customer will ray tmonthly xn amownt equivalert {o the coission
snmupank tompaneat of the PUCO approved OGHE fue) tlavse

Tﬂlmuisslun Charges

Customer witl pay & Gansmission chargeoqa!va!ml o the soim of ol
applitable {ranymission charges that they wonld pay so CG&E av 3

" sizndard tariff costomer.

Rate Slabifization Clrarge
Ciosrgy Retail Sales will reimborse lbe cusiomer fer any Rote
Siabliizsion Chrrge {RSC) axraally paid by the custower.

C ONFmENTIAL 13
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EXHIBIT B:

Customer Greup: Jewish Hospital
CRS Generation Rates for Former Rate DS Standard Service Custiomers

- et Monthly Bilf
Computed in sccardsnct with the lallowing f.hrgu. {Kitowatt of demand s
abbreviaied a5 KW snd Jiforratt-ours are abbrevizted as K'Wh):

Generation Chargis
{t) Demand Charge
Flrst 1,000 kliowatis ... ST.6574 per kW
Ardditions! Kiowatts 568504 per kW
{b} Energy Charpe

Billing Demand times 200 .....cosnennsimoma srcsasesn $HE18576 per KWh
Additiens] Kilowatl-BOGrS morease o varmnsnssrmnsnis 38015266 per KWH

Emission Allowince Charpes
Customer will pay monthly sn smouni equivalent 1o the emission
allevrance expense component of $he PUCO spproved OG&E fesi clause,

Transmission Charges
Customer will pey & iranssdssion charge equivalent to the rum of aIi
apphicable fransmission charges that they would-pay to CGRE 252
stangtard soeHl cusiomsr,

Rele Stabllizgtion Charge
Cinergy Retail Sules will reimburst the customer for any Ratz
Sinbitization Charge (RSC) 2ctually paid by thc cuptnmer.

CONFIDENTIAL
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EXHIBIT B: TRADE SECRET
Customer Group: Jewish Hospital

CRS Generation Rates for Former Rate DP Real Time Pricing Customers
{Cansistent with RTP Ridor in effect prier to tht Transition Case)

Ncr.MomNy Bt
Cospputed in acesrdunce with the foliowing chargrs. {Kilowssr of demand is
sbirevitied as KW and kilowstt-howrs are abbreviated as XWh):

Real Time Pricing Program Charge cuwocmereoersvnen. S150.08

Gehtrstion Charpes
%) Demand Charge ’ .
First 1,600 Milowstts S0P per kW
Addidenal kitowalis 303350 per kW
{b) Energy Charge
Bilting Detnond 1imes 3 . e ierearveetn = FLOLIRS per KWh
Additionst KOWAM-BITTS remrvemrrvremtrsensssemns - 3000710 per ikWh

Real Time Pricing Incrementsl CO5t coumesmiom resesrosema - Cadtnlinied opihly

Universal Service Fumd CHArge . .o rremarrerrmmeesere e $0000344 per KW
Energy Puel Componant Charge 30.012788 per kWh
Emizsion Aliewanee Charges

Customer will pxy.mnlhb;-ou—nmum equivalent {o the eadssian
" sliowance expense componan! of the PUCO approved CGEE fuel tlavse.

Transeission Charges
Customer will pay a transmission charge equivaient fo the sum of alt
Spplicable irangolision charges that (hey would pay to OG&E 735
stangard tarill customer.

Rate Stablfiration Charge
Cinergy Retail Sales will rédmbirse 8w cusiomer for zay Rate
Srabitization Charge (SC) acluatly p2id by the cestomer,

CONFIDENTIAY, s
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Exhibit C: TRADE SECRET Ty
Customer Group: Jewish Hospital
Customer Account List

This agcoompnt pestains to the Rllcwing !zwid\Hn:spinl ICCHUNLS:
Customer Group: Jewish Hospital
Customer Account List (RTP Account)

This agreement perlains Vo the fofowing Jewish Hospital account: -
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e S35
OPTION AGREEMENT CONFIDENTIAL PROPRIETARY
BY AND BETWEEN T S
CINERGY RETAIL SALES, LLC
AND

CHILDREN'S HOSPITAL MEDICAL CENTER

e This Option Agreement {(the “Agreemen”) is enjered. mtonsofw&ay oi‘s;""‘mv
2004 (the "Effective Dae”) by and between Cinerpy Redail Sales, LLC ("CRS*) & Detaware
Timited Bability company, and Children's Hospita] Medical Center (*Counterparty™), 2
corpotation (each mdividually a l'miy"mcolkwvdyﬁ:c‘?arbes").

RECITALS T

"WHEREAS, Children's Hospital Modical Cenier is a member of the Obio Hospitals
Association ead is located within the retail delivery service territory ef The Cincinnati Gas
& Electric Company (“CQ&E™).

WHEREAS, CRS has boen ceriified by, the Poblic Utilities Commission of Ohio a5 2
Cmﬁadkdﬂﬂmtmﬂupphumudhsmm}nmymmchﬂwmor
"lectrival power at retaif;

WHEREAS, CRS and Counterparty eesiré to estabiish lerms and coadition or this option.

NOW, THEREYORE, for and in conslderation of the muiusl covenants contaiped hercin,
the Parties agree as flows:

 ARTICLET
DEFINITIONS

The following definitions and any terms defined in his Aprecrncnt shall apply.
hereunder,

*Affiliale™ rmeans, with respect to any person, any other person {other thas an individual) that,
directly or indirectly, theough one or more intemediaries, contraks, or & controfled by, o is under
common control with, such person. For this purpose, “contrel” micans the dm or indirect
owrershin of ten {10) percent or more.

"Busimess Day" means 2 day on which Federal Reserve member banks in Ohio arc open for
business; and 3 Business Day shall open at 3:00 a.m. and close at 5:00 p.m. eastemn prevailing
time, enless otherwise sgroad 10 by the Pertics in writing,

nand” mComﬂum’sm&wdmhmmdmndﬁ!ﬂl

Ci acrgy mtyonte Records
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“Capacity” has the meaning st forth in any Transmission Provider's wwifl or MISO's
irarsmission tariff, as amended from time o time, or as defined in any transmission tarifl of a
sucoessar to MISO.

"Contrect Price” megns Lhe price in $US g5 set forth in Exhibit B 10 be paid by Counteiparty 10
CRS for the purchase of the Energzy under this Agreement.
“Defanlting Party” shall havethenmgspeclﬁed inSecﬁonﬁ.l.

*Encrgy” meMewnﬂhemeommonlrkmwnasﬁue-phmnﬂym
glectric energy that is delivered at the nominal vokage of the Delivery Point, expressed in-

megawatt howrs (MWh), _ }
“Byent of Default™ shall have the meaning specified in Section 6.1,
"FERC" meass the Federat Encrgy Regulatory Comenission or auysncmsoram thereto.

“Firg" means, with respect to & Transaction, (hat the only excuse for the failuze to deliver Energy
byCRSord:efaihnwmechWHﬂmmupmy wFomeMuemorth:othquiy’s
failure to perform.

“Full Requirernents Enerpy™ means, excepl as provided herein, that Counterpanty stail porchase
all of its sefail Energy requirements for its facility from CRS and thw Comﬂerpmyshallmtmﬂ
. any of the Eneygy provided hereumder (o any third party.,

"Isterest Rate™ means, for any dote the jesser of (8) two (2) percemt over the por anqum raic of

interest equal to the prime lending rate {"Prime Rate™) 2s may be published from time to time in
the Federaf Reserve Statistical Release H. 15; or (b) the maximam lawfil interest male.

"M_\i_f means megawait.
*"Term” shall have tlwmnmgspeclﬁod mAmclcd.i

*Lransmission Providers® reans the entily or eatitits irmasmitling or transporing the Emrgy -
o behalf of CRS or Conmzrparty 1w ihe Delivery Point.

ARTICLED
OFTION

ra) Cmmmywmﬂlymsmﬂscledmmfmmm Cincinnsti Gas & Electric
Company ("CQ&E™ pursuant o the epplicable tariffs rates or will provide notice that &

Nimp
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TRADE SECRET

will take elecaic service from CU&E I accordance with applicable CUXE tarfl
requirements.  Coumerparty hereby grants to CRS the exclusive option, upon ihiny (30)
days potice, 1o serve sll of Conntespasty's accounts and Joad set fortk in Exhibit C,
inchiding any increases in 2ccordance with Seetion 3.1, as of December 33, 2004
(“Option™).

CRSshalihawthenngmrcm!hmOptmmmymdmngthc'!‘crmoft!us
Agtreement.

In exchange for Counterparty granting CRS this option, CRS agrees to pay Comterparty
wach calendar year quarter of the Term, mt'lcmcmofthﬂpmn,tlnmsu&uh
on Exhibit A ("Option Payrent”}.

Because this is an exchisive Opfion, in the event Couniesparty leaves fis cwrvent eleciric
sezvice and receives electric service from any 1kind party that is noj CRS of a0 AffiGate of
CRS, then CRS shall ceast afl Optiox Paymens end this Agreement shall terminate and 4Bt
abligations of the Parties hereander shall terminate,

If CRS exerises its Oplion, the Parties She¥ cnter into a power sale agrement, cluding
tbe terms set forth in Asticie JIL _

ARTICLE T .
CRES POWER CONTRACT TERMS

Ig the event CRS exerciws its option, the power sale sgrecment between CRS and
Counterpraty shall inchude the following terms:

2 Encrgy Quamity and Type. CRS shall provide Countesparty with Firm, Full
Requiremenls Energy and Capacity ap o 3 MWs greater than Counterparty’s
Mexinum Demand for all of its accounts as of Jenuary 1, 2005 ("Quantity™).
If during the Term of this Agreement, Commterparty bas additional bad or
accounts greater than 3MW, then such new- Josd or sccount is not included
within the fenms of this Agreewent and CRS stuli bave vo obligation to provide
Energy and Capacity to Counterparty abova the Quantity gel forth hevein,

301 prd Charees.  Transmission service will be provaled in
aecmdmwnhdwopmmmnmnmﬂofthemw
Independent Transmission System Operator, Inc. ‘Charpes will bo asscsced
conslstent with (ke otherwise applicable CGXE retail tariff rates and riders as
they may be amended, from time to time, of any successor tanil.

¢. Coniract Price. The Contract Price i set forth in Exbibis A and B,
d. Clmnge 1o Priges. As a rctafl sale, the power sele agreement is not subject (o

CONFIDENTIAL 3
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6.3

DEE 001134

. the jurisdicios of the FERC; por shafl ciihey Pty sock 10 bave the FERC
asvert jonisdiction over the Agrocent. However, o the extent thet cither e
FERC or the Pubilo Utilitics Commrision of Okin sserts jurisdiction ovey the
Agreenend, The Paties npree thut tee Coatrach Price specifiod abowe is just and
ressoneble sod comsistent with the pubfic inferest. Neither CRS max
Coutcaparty shalk exek to modify the Contract Prico Swough the suspices of
any segubalary body.

¢ Konn The tom of the power Ssle sprermcnt shall be through Deccmber 31,
008,

cmﬂonbyﬁu?mtm.'i’hu&gwmﬂ shall extend froun Janaery ¥, 2005 throvgh end
inchading Doosnber 31, 2008, mmmmmmmmmd
_ this Agreement (Vo™ -

mzmmmwmmmmmnmmmhm
,nﬂammﬂmmfbﬁemmymmmﬁmbﬂhg,bm

adiusiments and peyments.

ARTICIEV

BILYING
Pavirent mwmmmmmcm«qmmmm}m
aficy the ead of cock Galemdar yeor quarter.  The paymcal shall be submitted to the
following ascount o address:

Beenty.of Defash, Aq *Event of Defudt™ shall meen, with respeet 1o & Pany
{"Pefaulting Panty™), the occumence of any of the following:*

G.1.1 2oy ryrescniation or wamdaty made by the Defivlting Panty bercia shall of any

CONFIDENTIAL
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612 the faihee of the Defaulting Party 1o perform any covenant scl. forth in this
Agrecraent (cxcept to fhc extent constituting » scparate Event of Delault ) and
such failere 33 ot cured within fifleen (15) Businezs Deys afier written notice
via centificd mai thereof to the Defimlting Pany;

6.1.3 U Delaulting Party consotidates or amalgemates with, merges with or into, or
wanafers 8B or substantially all of s assets to, apathey entity and, 4f the tisne of such
corsolidation, smalpamation, merger or tmnsfer, the resulting, swrviving or
Eangferee entilty fails 1o essume sl of the obfigations of such Party under this
Agreement; . .

6.1.4 the Mrilove to make when due, any payment required pursnant 1 ihis Agrocment if
" such [eilure is wot rernedied within fikess (15} Business Days afier writicn motice
via cegtified onail of such mthure is given by the other Party; or

6.1.5 the Defaulting Party (i} files a pe2ition or otherwise tommenes or atquiesces in o
procecding wnder apy bankruptay, insolvency, reocganization ok simitar law, of has
any swch petition fled or cormenced against it and such petition is not withdrawn
o dismissed within thirty (30) days after such filing, (id) makes an assigoment or
any gencral amangement for the benefit of creditors, (jif) otherwise becomes
bankyupt or insolvent (however evidenced), (v) bewa liguidator, adnsicisteator,
receiver, wustes, oonservalor or simiar official appointed with regpect so it or any
sobstantial ponion of its property o nssets, or (V) is imable to pay iis Jebts a3 they

6.2 mmmm(mmmmﬁ&;
appﬁmbiempmnd)ufmfim afI}e&uthhmspw:ma Defanking Party, the Mon-
Defiychivg Party shall bave the right 1o terminate this Agreement and exercise all rights and

remedics avndable o it in law or in equity.

63 Other Termingtion Events. Termination may ootur wpon thirty 30 days written aofice by
cither Party upen ismamce of an order by a cowt or reguiatory body of competent
Jurisdiction that substectislly prevents citker pasty from performing obligations pursuant o
this agrecment. §n the event thet jeeminating event of this kind occurs, 1he Paniss agree 1o
lngmmtmgwdmmmbmh?mmmmmmnmmmvﬂmwt&m
created by (his agreement,

ARTICLEVI

LIMITAYIONS; DUTV TO MITIGATE
4 ; amages. THE PARTIES CONFIRM THAT THE
mmmmmwnm&esmownﬁnmm
AQREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR

CONFIDENTIAL
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, ﬂ)
THE OBLIGORS LIABILITY SHALL BE LIMITED AS SET FORTH W SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN
BQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL

. DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED, UNLESS
EXPRESSLY PROVIDED HEREEN, NEITHER PARTY SHALL BE LLABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
‘BY STATUTE, IN TOKT OR CONTRACT, UNDER. ANY BNDEMMNITY FROVISION
OR OTHERWISE. IT IS THE INEENT OF THE PARTIES THAT THE LIMITATIONS -
HERBIN IMPOSED ON REMEDIES AND THE MBEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELCATED THBERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGQLIGENCE 15 SQLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPQSSIBLE TO DETERMINE, OTHERWISE OBTAINING .AN
ADEQUATE REMEDY 1§ INCONVENIENT AND THE LIQUIDATED DAMAGES

_ OONSTIT!H'E A REASQNABLE APPROXIMATION OF THE HARM OR LOSS.

72 Mm. Each Party agroes that it has a duty to mitigats damages and covenants.
that it will use commercially reasonable efforts tp minimire any damapes i may incur as
3 resuli of the other Party’s performance or son-performance of this Agrecment.”

ARTICLE VIl
GOVYERNING LAW - DISPUTE RESOLUTION

81  Qoverning Law and Juisdistion THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH 'THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON QOUNTY OHIO.

8.2  Dispute Resolution Any claim, controversy or dispute arising out of or relating to this
Agreement, or the breach thereof, shall be resolved fally sod finally by binding arbitration
under the Commercial Rules, but not the administration, of the Awmerican Acbitiation
Association, except to the extent that she Commercial Rules conflict with this provision, in
which event, this Agrecioent shel! control.  This arbitretion provision shall not limit he
sight of cither Parry peior to or during any such dispute to seek, use, and employ ancillary,
or preliminary or pevmasient righes andfor remédies, Judickd or olherwise, for the purposes

CONFIDENTIAL ¢
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maintalning the siatus quo uatil such time as the arbitrstion award & rmdesed of the
dispule Is otherwise resolved. The arbitration shall be condueted in Cincingzii, Ohio and
the laws of Ottio shall govern the construction end intespretation of this Agreement, except
to provizions reinted to conflict of laws. Wilhin tenr {10} Business Days of serviee of a
Demand for Arbitralinn, the parlics may agree upon a sole arbitralor, or if & sole arbitrator
cannel be agreed vpon, a panel of three arbitrators shell bo ramed. One arbitrator shall be
- selected by CRS and onz shall be selected by Buyer. A knowlodgeable, disinterested and
impartial arbitrator shalt be selected by the 1wo arhitrators s¢ appomed by the parties. If
the arbitsetors sppointed by, the parties cannol sgree vpoe the third arhitrator withla ten
(10) Businoes Days, thes eicher Party may apply to any judge in any court of compeient
jurisdiction for appoimtment of the third asbitrator. There thall be no discovery during the
arbitration other than the exchange of kifirmation that is provided to the srbitsatox(s) by
the Parties. The arbitrator(s) shall bave the authority only to award equitable relicf and
- compensalory damages, and shall not kave the anthority 1o award pumitive dameges or-
- other nou-compensatory damages. 'l'tndeemnoflhca:ﬁutraxm(s)ﬂnllbcmdmd
* within sixty (60) Business Days afler the date of the selection of the arbitrator{s) or within
such périod as the Parties may otherwisc agrec. Each Party shall be responsible for the
fecs, cxpenses and cotts incured by the arbitrator appoitted by cach Party, and the fees,
expensss and costs of the third arbiteator {or single arbitrator) shal! be borme equally by the
Porties. The decisien of the arbitrator(s) shalt be final end binding and may not be

appealed. Any?utymyapplymanremmhawngjﬂm&ictmwenfomlhcdwémof
- . the acbiirator(s) and o obiain & judgment thercon.

| Norwithstanding the forsgoing, the Parties may caiced or terminmte this Agreezacnt In

' nocordance with its terms apd conditions witbont being sequired 1o fllow the proccdures
set forth in this Article,

ARTICLE X
MISCELLANEOUS

91 Represcaiations and Warraaties. On the Effeciive Date and on the date of enlering info this
Agreement, each Panly represents and warrants 1o the other Party that: {a) it is duly
orgunized, validly existing and in good stending nader the laws of the jurisdictios of its
formetion and i3 qualificd to conduct its buginess in each jurisdiction; (b) i bas all
regulatory euthorizations pecessary for it fo kpally perform its obligations under this
Agreement and any other documentation relating to this Agreement; (¢) the txceution,
delivery and performance of this Agreement and axy other documentation reiating (o this
Agreemment are within its powers, have been duly awthorized by all neccssery action and do
not violate any of the tenms ad conditions in jis governing docoments, any contracds to
which i i3 a paniy or any Jaw, rule, reguiation, crder or similar provision applicabk 1o it;
{@) there are no banloupicy proceedings pending or being contemplated by R or, w0 b
knowindge, threatened against #t; (e} there is rot pending or, W 3 keowledge, threatensd
against il or any of its affiliates any logal proceedings that cosld rterially adversely affect
it= ability Lo perform iis obligation wedcr this Agroement or any other documnent relaling

- CONFIDENTIAL ?
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s Agreemend; (f) no Event of Default or event which, with the giving of notice or Japse
of time, or botl, would constitute an Event of Default with respect to it has ocourred and is
vontiming and no such event or circumstance would ocow as avesult of its entering into or
performing its obligations under this Agresment or any other documcnt relaling to this
Agrecmeit or any Transactios; and (g) & i acting for ¥z own accouni, has made #ts own
mdependent decision to enter into this Agreement and as to whether such Apreement is
appropriate or proper for it based upon its own judptment, is not relying upon the advice or
recommendations of the other Party in 5o doing, and is capable of assessing the merits of
mmdmgmmm;mmmmmmmmurm
Apreoment.

mmwmnum@m&e by CRS withow the Counterparty’s

consent provided such sssigement is 10 any other direct or fndirect subsidiary of Cinergy
Corp, provided that such direct or indivect subsidiasy has an equdvalent or higher credit’

 rating thas CRS. Any other sssigament by cither Party of this Agreement or aity rights or

ommmmmwmmmmmmmm which
consezt shal not be unreasonably williheld,

liQ!Lw_g.Mlmlm:uqmmamummnmﬂmﬂbemdeﬁwﬁﬁmbebw.
Notices required fo be in writing shell be delivered' by letter, facsimile or other
documentary form” provided there is some form of confirmation that the receiving party
wotually received the notice. Notice by regular mail shall be ‘deemed %0 bave been

teceived thees (3) Business Days after it has been seat. Notice by ficsimile or hand

delivery shall be deemed to have been received by the close of the Business Day on which
it wés wansmitied or hand delivered (unless tzmsmitied or hand deivered afier close of
notmal basiness howrs, in which case i shall be deemed to have besn received at the closc of
the next Business Day). Notice by overnight or courier sinll be decmed to have been
received two {2) Busipess Days afier & has been sent. A Party may change its addresses
by providing otics of the 5ame in accordance with this Section 9.3,

Te CRS:

James B, Gainer
139 Bast Founth Strent
Cincinnatf, OH 45202

Phone — 513-287-2633
Fax__ 513-287-1902

Te Counterparty:

Tom Kinman
Phone — 513-636-4532

DEE 001138
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94  Coneral This Agrecment constitates tive entire agreoment between the Pasties celating to
the sabject matter contemplated by this Agreement. This Agresaicnt shall be considered
fos all parposts as prepared throuph the joint efforts of the Pties and shall not be
construed againgt one Party or the ofher as 2 resud of the preparation, substitution,
submission or other event of negotiation, drafting or execution hercof. No asatndment or

- modification to this Agrecrment shafl be coforceable wnfess sct forth in weiting amd
execnted by both Parios. This Agreement shall not anpast axy rights enforceable by any
third party (other than a permitted: successor ot assignee bound to this Agresnent). No
waiver by a Panty of any defaull by the otber Party shall be construed as a waiver of any
ather default. Ay provision dectared or rendesed unlawfisd by eny. apphicable Sownt of law
or regulatory agency or dectaed unlawful beeause of a statwiory change will not otherwise
affect the remnining lawful obligations that arise under this Agreement, The beadings
used herein are Jor convenience and reference purposes only. All indemuity and endit
rights contained herein shall survive the tenmination or expimtion df this Agreement for
three (3) years. -

9.5  Confideptiafity. Neither Party shall dischosz the ferms or conditions efthis Agrosment {o 2
third party {other than the Party’s eoployees, Aftiliates, lenders, connsel, accoiuntants or
advisars who bave & need (0 know such informatign and have rgreed to keep such terms
confidentiel) excepl m order to comply with any applicable Jaw, regulation, ar .in
conpection with any court or regulatory proceeding applicable {0 such Party; provided,
however, each Party shall, 1o the extent practicable, use reasonable efforts to prevest or
limit the disclosure, The Parties shall be entitied to all semedies svailable &t law or in
equity to enforce, or seek reflelin connection with, this confidentiality obligamtion

9.6 mmwMymmmdmmmMofM
when sa execuisd shall be deemed to constititc one and the same Apreement.

9.7  This Agrecinzat supersedes and replaces in fts entirely the spreement between CRS amd
Connterpanty dated October 28, 2004 and as well ag any other settiement agresinents
betweena Counterparty and Cinergy Corp. or any: other Cinergy entity related 10 PUCO
Case No. 99-1658-EL-ETP, By signing this Agreement, Cotmterparty, CRS and Cinergy
Carp. fon bebalf of all Cinergy entitics) agree (o this provision.

CONFIDENTIAL
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The Parlies bave caused this Agresment 1 be execoled by thek duly anthorized _)
represeriatives in muktiple counterpans as of the Effective Date.

CINERGY RETAILSALES,LLC . COUNTERPARTY
_&_&&Wﬁ MguT
' pue: 1/ /05
CONFIDENTIAL o
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Exhibit A:
Customer Group: Children’s Hospital Medical Center
Quarterly Option Payment Calculation

The CRS oplicn paysacas wilk be cquivalent 1o e actin) amotut patd to The Cinciomalt Gas & Electric Compuny
fix the Rifiowing billing charges under it navket-based standar serviee ofitr approved by the Comminsion in
Case Ho. 03-93-EL-ATA:

Cae (17 biil per XWh of gemcraie
Armvally Adjsted Compancat of POLR Chirpo (AAC)H

Fuel and Purchinse Power (FPE)~ encluding Emvissicn Algwance Expmse

Infastruciue Maktammcs Fund {(IMF) Charge i exoess of 4% of “Tittle g™ .
Elecrric Chiles Insufficient Return Notice Fee charped 10 sustomers, who have given potice of thelr renwn 1o
mﬂdﬂdwﬂmmum mmmmmmmmnowm

- 0% ® 9

A cusiomer st paying Gie markel-besed sandand service offer approved by the Commission in Case Me, 93.93-
EL-ATA ta The Cincinnati Gas & Bleetric Company, who avoids the Systom Refiability Tracker (SET), will

- Teve thelr aption payments sdfusted for the vakie of the SRT that CGXE would have recsived had the cotnmer
been & stawbed i mosiomer bopiming Jamory 1, 2005, The afustment Wil be caltulated by teking the totf
walus af the SRT thet CORE would huvc recoived in 2005 md deducting il equally Gom the s four optior;
pyments to be rebeived by the customar.

Customer Group: Children’s Hospital Medical Center

(RTP Agreement)
Quarterly Option Payment Caiculaﬁon

The CRS optics payment will be equivalemt 1o the following calcolaion:

Acheal Amount peid (o The Ciacinnati Gas & Elsceric Compeny under #s maviel-based standoed sevvice offcr

* approved by the Commission @ Casc Mo, 03-93-EL-ATA snd the terms and conditions ander of their RTP Service
Agreemenss for Supply of Bloewic Enrgy dated Novarber 16, 2000 and the applicable CORE wrii rases thon n
eflext.

Less the sum of following:

- The coivulalod rate andey the RTP Servies Amnmrbum Children's Hospital Modi?al(?m:rmd‘ﬂ;e
Cincinnati Gas & Electric Company datod Augind 9, 1999 and the applicablo CGRE nriffrsies then in eficar,
an:;mﬁmm Charge (RSC) poid o CO&E - |
E’::::mﬂy.ﬂd}medf:mpmlum Charpa (AAC) paid 1o CORE

Fured avd Pizchasa Powes {FPP) paid to COAE - excluding Emission Aliowance Expmse

Fhur
Infastracture Msimenance Fund (IMF) Charpe paid o CGAE in eocess of 4% o/ Tittle g™

CONFIDENTIAL - 5
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EXHIBIT B: ‘
Customer Group: Children's Hospital Medical Center ' |
CRS Generation and Trausmission Raies for former Rate DP Standard |
Service Customers . l
Nat Mootbly B3} :
Computed lo secordance with ike Tollowipg charpes. (Kiowatl of demand i
edbrxvisied as kW and kilewsit-bours sre abbrevioted 20 KWhis
Gemernlivn Charpes
(a} Demané Charge
Fist 1,000 kilowarts S6ITS0 par KW
 Additienst icllowatts $5.4450 per kW
{b) Evergy Charpe
Bifing Demepd MSN-..--...-....—-—»--- !WJZIMWXWI:
Additipna? LIowntl-BoBrS . aine issrecseemmnerasses SLOTSER2 per KWh
Emisslon Alwwance Charges
Customer will pay wondhiy sn mnonnt eguivalest lo the caission
sliwapce expense compencat of the FUCO approved CGEE fael elanse
‘Fraeission Charpes
Customer will pay » vseswissiot charge cquivalend fo the sam of 2l
applicabie trannyisdon charges that they woold pay to OGEE 52
standard inciff costemer,
Rate Stabilizatian Charge
Cmergynmnsamﬂmuummmmmmw
Stabiaatien Chargs (RSCY sctually paid by the customer.
.. 232
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Customer Group: Children’s Hospital Medieal Center
CRS Geperation and Transmission Rates for farmer Rate DM Standard

Service Customers

Net Mootbly Bt

Comsputed In actordasce whik fbe follering charges. (IGlowatt of demand is
abbrevisted a5 KW and kitowail-bours sre shbrevisted ay S WY

Geperallor Chiarges
{2) Surmer
ﬁ!ﬂmkﬂwﬂﬂmurs srrremrasyastnseissisiinenee SHESTS6] per KWh
R J 0 U LT Je— kL L
AddHisns] KRWtE-HORES cuoereisizinmcareramarrene TRIDESTO per KWh
(b)) Winter
LR e ee—. T 2 T
Additional KRowat-bours «.,..cvenssamsesscmmseases. SOASISN per TWH

-Ernlssion ARowance Charges
mﬂwmkuamwmﬂ?ﬂmhﬂem

allowante expense sympenent of the FUOO approved CG&E foel cluse.

Tragsmissien

Cherges .
Curlomer will pary s traumission charpe equtvalint fo the suny of ail
applicable transmissive chargs thel they would pay fo CG&E ssa
standard tariff castower.

Rate StadBizagion '
Tlotrgy Rewll Sales wifl refrabuvse the costomer for ooy Ratke
Stahllizetion Charge (RSC) actualy pald by the castomer, .

CONFIDENTIA_L
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EXHIBIT B:
Customer Group: Childres’s Hospiial Medical Center
CRS Generafion Rates Jor Former Rate DS Standard Serviee Customers

Net Montely it
Computed i secordexce with the following cborges. (Kilowat] of deneand is
abbreviates 2s KW and SiBawatt-honrs are abbreviated ss KWh):

Geoeradion Charges
() Demaand Charpe :
First 1,060 Xilowatts .. S146574 per kW
Additional kdowatis S6A5M per kW -

{b} Energy Charge
Bfing Demand Hes I —. v cerresremaerserreer SRLE5T6 por KW
ASPHIGS KHOMATE-BIUL c0vres v rmesarsonsesnecs SERITE6 prr kW

Emlsslon Allowsare Charpes .
Custemer will pay wonthly aw amount equivaicat 40 (be cmission
slitwanee ezpoase compooent of the PUCO spproved CU&E fosl dowse.

Traoenisshon Chasges
Cussexner will pay » iranmwission charge squivaleat Yo Hie sy of alf
appficable tramsmicsion charges thal they would pay to CO&E aso
sinudard teriff customer.

Rais Stabifization Charge .

Cimergy Reiafl Sales will relecburse the enstomer Yor soy Rale
Sialitization Chrarge (RSC) aciualy pakd by the castorar,

CONFIDENTIAL
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EXHIBIT B:
Customer Groap: Children’s Hospital Medical Center

CRS Generation Rates for Former Rate DP Real Time Pricing Customers
 (Conslstent with TP Rides in effoct prior 1o ks Transition Cron)

Net Mouthly Bilt
Coropoted in accerdance with ibe Kllowtng chavges. (Kilowoll of drmand i
abbsevinted as kW and kilowant-bosrs ate sbbrevisted as KW

Real Tizoe Priciag Program CMSEE cemimmemcassrtome. SIS0

Genersilon Charpes
() Demand Charge
Hm Im kwﬁ iy oy e i i et A s ﬁ&m peri?l
Additional kilowares $905G per kW
{b) Bnergy Chprpe .

‘mbg Demand times 300 oo iiimanreainsrrene S051508 pu'k%
Addions! kilowatl-Baors .. cersssscrsesssesesernsn FLA0TZ0 per kWE

Rez! Tine Priciag lveremcatal Cost e coeire imresnorarevenen. Calenisted Monthly

Universsi Sesvice Fund Charge SA.400244 per LWk
Eucrgy Fut] Component Charpe S0.012788 per kWh
Ewissive Alwants Charges .

Custgomer wilk pay woathly »n amount eqrivalent to ihe cmissisn
nhﬂnwwdmwwwmﬁlmmm

‘InmunslmChms
Customer will poy » bransmissios chavpe equivalont to the snm of all
applicable trevemission chncgs lh"hrwwldmﬁocc&l’.na
siandard tariff enstomer-

Rafe Stabllixativn Chiarge
Cintrgy Retail Salcs witl reimburse tie costomer for auy Rat

Swhilization Charge (RSCartealty paid by the customer,

CONFIDENTIAL
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. Exhibit C:
Customer Gronp: Children’s Hospital Medical Center

Customer Account List
“Thiy agreement pertaims 1o the following Childran's Hospins! Medioa] Center nocounts:

Customer Group: Children’s Hospital Medical Center
Customer Account List (RTP Account)

Thisagreement peytains to the bllewag Children’s Hospital Mrdical Center aooount:

CONFIDENTIAL
”
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CINERGY RETAJL SALES, LLC
AND

DPRAKE CENTER

This Option Agresment (the "Apgrrement™) is emteved into as of ihis 26" day of Desender
2004 (the "Effective Daie") by and between Cinergy Retail Sales, LLC (“CRS") a Delawsre
Rmited Habifity company, and Deske Center ("Counterparty”), ah OWIO corporstion (cach
wndividually » "Party® or coliectively the "Parties*),

RECITALS )
WEEREAS, Drake Center is a member of the Ohio Hospitals Association and i3 foceted

within the retsd) ddweiy service tenritory of The Cincinnati Gas & Electric Company
{*CGEE™). '
WHEREAS, CRS has been cortified by. the Public uuﬁ:ies Commission of Chio 25 a

Centified Retail Electric Supplict ('CRES”) and has the authority t engage in the safe of
elecirical power a1 retail; )

AWHEREAS,'CRS and Counterperty desire to establish terms and condition for ehis option. -

NOW, THEREFORE, for and in consideration of the muntual covensats contained hcrem
the Pmin apree as follows:

ARTICLE1
BEFINFTIONS

The following definitions and any terms deﬁned in this Agreement shall apply
heseunder.

"Affiligte™ means, with respect (0 any person, any other person {other yhan an individual) that,
directly or indirsctly, through ene 0r more intermedigries, controls, or is controlled by, or is under
common control with, such parson. For this purpase, “contrel” means she direct or indirect
ownership of ten {10) percent of more.

"Business Dzy" meams a day on which Federal Reserve member banks in Ohio are open for
business; amd & Business Day shall open at $:00 am, pud close w2 5;00 p.m. eastem prevailing
time, uniess otheswise agreed to by the Parties in writing,

“Counterparty’s Meximesm Demand™ means Counterparty’s combined maximam demand for all
p )

Cinergy Corporate kecords

@  cowmems o ey

) ——— i, £

——
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of Counterpanty's sccounts ss of Japuary 1, 2005. - CONF 'E;E”T ‘A';;é‘ég?g;«*mﬂ?

“Caphcity” has the meaning spt forth in any Transmission Provider's tafT or MISO's
transmission tariff, as amended Fom time (0 fime, or o5 defined in any transmission taniff of 2
sucoessor 1o M15O. .
"Contracy Price® means the price ie SUS as se1 forth in Exhibit B to be paid by Counterpaity 1o
CRS for the purchase of the Energy under this Agreement.

“Defsulting Pesty” shall have the mesning specified in Section 6.1,

*Bnergy” mmdmcmgyofwednnmmnlthm-thme-phmmhmz
demncmﬂgythausddwﬂndatthemnuml voltags of the Dehivery Point, expressed in
wegawatt hours (MWh). -

‘Bxe_n,t_gLM:ajg" shall have the mcanins specified in Section 6. 1. )
"EERC" means the Federal Bnergy Regulatory Consnission or any successor agency therelo.

*“Fiom* means, with respeet to a Transaction, that the only ¢xcuse for the hilure to defiver Energy
byCR.Sorﬂ:ctatlur:tummveEuugybyLheCounterptrtynsFomMa;wrenﬂheotbﬁPanfs
fatlure 1o pesform. .

“Mwﬂggfmm except as provided kerein, ﬁutc'mnmpmysln!lpnzdm
all of Tt retail Entagy requirements for its rmlityﬁ-mncnsmum(:mmtmpauysinnnm resell
anyoftheﬁnﬂ—gypmwddhuwnd«m:nym::tpmy

"luterest Rele™ means, Tor any date the lesser of (a) two (2Z) percent over the per annum rawe of

inlerest equal 1o the prime lendiag rate ("Prime Rate™) 2s may be published from time to time in
ths Federal Reserve Statistical Release H. 15; or {H) the maximwm Iawfid interest rate,

"MW*™ means megawatt
*Term" shall have the meaning specified in Asticle 4,1,

“Trapsmission Providers” meazs the eatity or entities lrmmmg or rensporting the Energy
on behall of CRS or Counterpanty to the Delivery Point. .

ARTICLE D
- QPTION

21 Counterparty currendly receives its electric service from The Cincinnati Gas & Electric
Compeany (“CG&E"} pursuant to the applicable tariffs rates or will provide notice that it

CONFIDENTIAL 2
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Mllnktdmcmmﬁmmmmdmwnhapphmﬂcmw
requirements. Counterpasty bereby grants 1o CRS Ibe exclusive opiion, npon thirty (30)
days aotice, to serve all of Counterparty’s accounts and Josd set forth in Exhibit C,
including any increases i accordance with Section 3.1, ez of Decewber 31, 2004
(*Option™),

iﬁ CRS shall have 1he right to exercise this Option at any time dunng the Term of this
Agreement.

23 In exchange for Counterparty granting CRS this option, CRS agrees to pay Counterparty
each calewdar year quarter of the Term, unti) exercise of the Option, the amoumt set forth

on Exhibit A (“Qption Payment™).

24  Betwmee this is an exclusive Option, in the event Counferparty leaves ils current electric
sesvice and receives eloctiic service fiom any thied party that is aot CRS or an Affiliate of
CRS, thea CRS shall cease alt Optiou Payments amd this Agresment shall tenmioate and afl
ohhigations of the Parties hereunder shnd] terminaie:

2.5  If CRS exercises its (ption, the Partics shall enter inlo 3 power sale agreement, including
the termg o=t forth in Ardcle T

ARTICLE HY
CRES POWER CORTRACT TERMS

31 ip the event TRE cxescises #3 option, the power sale agrecment bétween CRS and
Coumerparty shall inchude the following terms: pRARCH ‘9?’ :

s Esergy Quantity and Type. CRS shall provide Coun with Firm, Folt
Roguiremants Energy and Capasity up to 3 MWs then Counterparty's
Muximun Dergand for al) of its accounts as of 1, 2005 (“Quantity").
If doring the Torm of this Agreement, Counterparty bas additional Joad or
accounts greates than IMW, then such mew Joad or scoount & oot meheded
within the terms of this Agreemest and CRS shall kave no obligation 1o provide
Energy sad Capacity to Countérpany above the Quantity se! forth herein.

b. Yransmission Service and Charpes. Transmission sesvice willt be provided in
eccordance with the optn awess fromsmission taniff of the Midwest
Independent Trapsmission System Operator, Inc. Charges will be avsessed
consistont with the otherwise applicable CGAE setai) tariff rates and riders as
they may be amended, from time fo ime, or any successor tanifT,

c. Contmet Price. The Contract Price is set forth in Exhibits A and B.

d. Change 1o Prices. As a retail sale, the power sale sgreoment is not subjoct 10

CONFIDENTIAL ’
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the jurisdiction of the FERC; nor shall either Panty seek to have the FERC
agsort jrisdiction over the Agrecment. However, to the extent thay efther the
FERC or the Public Utilities Cowanission of Obio asserts jusisdiction over the
Agreenent, the Partics agree that the Comract Price specified above i3 just and
reasopable and oomsistent with the public interest. Neither CRS wmor
Cmnmmyﬁuﬂudctom&ﬂ'thcmmamulhm:ghlheampzmor

any regulatory body.

¢ Term. Thwmoflhepmsalcagmntshﬂhbeﬂmughbembeﬂl,

ARTICLE TV
TERM OF AGREEMENT -

gre iv¢ Damte. This Agreement shall become effective upon
execmimbymel’ma&‘i‘hs Agreement shall extond from Janvary 1, 2005 through and
inchuding Deceaber 31, 2008, unless terminated earfier in awordme with U= terms of
this Agreement {“Term”),

42 ﬁ.&gﬂ‘_gmmm “The applicabie provisions of this Agreemen shall contioue in offect
after temunation thereol 10 the extent necessary 1o provide for final bs!lmg. billing

pdjustments and payments.

4.l

ARTICLEY
BLLLING

5.} Pevmep. CRS shall submil the Option Payment to Counterparty wilhin thirty {39) days
afer the end of cach calendsr year quarter.  The payment shall be ssbmitted to the

following account or address: prace Cewrsp, Lne

15wy SAuGM'W Qo

L1 f -
[insert aecount information) CoieimANT:  huo 153

ARTICLEWV1
BEFAULTS AND REMEDIES |

6.) Events of Default. An *Even! of Defuuli™ shall mean, with respect to a Pany
("Defrulting Party”), the oceurrence of gny of the following:

6.1.1 any reprosentstion or warranty made by the Defavlting Party hesein shail a1 any
time prove to be false or misleading in any respect material to this Agreement;

CONFIDENTIAL o
W - 24‘0
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6.1.2 the fidture of the Defanlting Party to perform any covenant set forth in this
Agreement [m¢cept 10 the exient constituting 2 separate Event of Defanlt) ané
such Failure is not cursd within Gfteen [15) Business Days afier written notice
via cortified mail thereof to the Defaulting Party,

6,13 the Defaclting Party consolidstes or zmalgamates w:tl; werges with-or into, or
teansters all or substantialty a¥t of Hs assets o, anoﬁmenﬁzyam,lﬂleﬁmofmh

cowsolidation, amalgamation, merger or tensfer, the resubing, surviving or
transferee endity fasls to ammallol‘ti_\c obligations of such Pary under this
Agreement;

6.1.4 the failure to make whin due, any pavment required pursuat to this Agreement &f
spch faifure is not semedied within fifleen (15) Business Days nfiey written notice’
via cegtified mait of such failure is given Sy the cther Pariy; or

&1.5 tmncﬁauaghﬂyﬂﬁtuapﬂmmmmmmmmurmummma
prweedmgundumybmkmpwy insolvency, mgmmmnomnulnrlaw or has
any such petition filed or commenced agalast it and such petition iv el withdrawn
or dismissed within thiny {30) days after such Gling, {ii) mekes an assignment or
any ganara) ervangsment for the benelit of creditors, (iii) offerwise becomes
bankmpt or insobven: {however evidenced), (iv) haga liqmdu‘lm. administrator,
receiver, trusses, conservaior or similar official appointed with respect 10 1t or any
substantial portion of is: property or assess, or (v) Is umible to pay its debts as they
fall due,

62 Remedies upon an Event of Default. Upon the octurvence {and continvation beyond the

applicable ane period) of an Bvent of Default with respect to a Defauiting Pary, the Non-

- Defanlting Party shall ave the right to rerminate this Agrecment and excrcise all rights and
remedies svailable to it in law or in equity.

6.3  (uber Teomingtiop Events  Terminationneay ocour wpos thinty 30 days wrilten nolice by
either Party vpon isswance of an oider by a court or regulatory body of compeient:
jurdsdiction tat substantially prevents eithor party from performing obligations purszant to
this agreement. In the event that tenuinating event of this kind oceurs, the Pasties agree o
negotise in good faith 1o ret both Parties to an economic ouicome equivelent to the one
creaded by this agreement. .

ARTICLE VI}
LIMITAYIONS; DUTY TO MITIGATE

7.1 . Limitation of Remedies, Liability and Damages. THE PARTIES CONFIRM THAT THE
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR

CONFIDENTIAL 3
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" MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, -

THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES ATLAWORIN

EQUITY ARE WAJIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABLITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AY LAW OR IN BEQUITY ARE WAIVED. UNLESS
EXPRESSLY FROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR TNDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,

 BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION

7.2

82

DEE 001153

OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES KELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT,-OR ACTIVE OR PASSIVE. TO
mmmnmeesmvmmmaemmmmm
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT QR UMPOSSIBLE TO DETERMINE; OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM GR LOSS.

Each Party agrees thal it has n duty 1o mitigate damages and covenants
that it wil! use commercially reasopable efforts to minimize'any damages it may incur as
asesult of the other Party's performance or non-pesiormance of this Agreemest.

ARTICLE VIR
GOYERNING IAW ~ MSPUTE RESOLUTION

Governing Lew and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOYERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Dispute Resolution. Any claim, controversy or dispute arising out of or relating 1o this
Agreemen, or the breack thereof, shall be resolved fully and finally by binding arbiteation
uader the Comsnercial Rules, but not the administration, of the American Arbitration
Associalion, sxcept 10 the exient that the Commercial Rules conflict with this provisios, in
which event, this Agreement shall control. Thiz wbitration provision shall aot limit the
right of eithes Pasty prioc 10 or during 28y such dispute to seek, use, aod employ anciliary,
or preliminary or permanent rights andior remedies, judicial or otherwise, for the purposes
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mainaining the status guo enfl such fime e the arbitation award & rendered of the
" dispite is olherwise resolved. The arbitation shal! be conducted in Cincinmac, Ohio and
the tzws of Dhio shali govesa the construction and interpretation of this Agreement, excapt
16 provisions refated to confficy of laws. Within ten (10) Business Days of service of o
Demand for Arbitzatics, the parties may agree upon 2 sole arbitrates, or if & sofe arbitrator
cannt be agreed upon, a pane! of three arbitestors shall be samed. One arbiorator shalf be
selected by CRS snd one skiall be selected by Buyer, A knowiedgeable, disinterested and
irapartizl arbitrator shall be selected by the two arbitrators so appotated by the parlies. IF
the arbitrators appointed by the parties cannot agree upon the third arbiteator within ten
(10) Business Diays, then cither Party may apply 10 any judge in’any court of competent
jurisdiction for appomtment of the third arbitrator. There shall be no discovery dusing the
arbitration other than the exchange of information that is provided to the arbitratos{s) by
ihe Panties. The arbitrator(s) shafi have the authority only 1o award equitable relisf and’
compuum!ydamgﬁ,andshaﬂmtmﬂmmmnylowudpuﬂmdmngesa
non-cnmpeammy damages. ‘The decision of the arbitracer(s) shall be readered
within sixty (60) Business Days after the date of the selection of the arbitrator(s) or within
such period as the Perlies may otherwise sgroe.  Each Perty shalt be responsible for the
fees, expenses and costs incurred by the arbitrator appointed by cach Party, and the faes,
expenses and costs of the third arbitrator (or single arbitrator) shel! be borne equally by the
" Parties. The decision of the arblivatorls) shall be finsf and binding and may not be

appested. Any Party may apply io any court baving jurisdiction to enfores the decision of
the asbitrator(s) and to obtein a judgment thereon.

Nuawu!utandmg the forepoing, the Parties roay wwel or serminate this Agrccmem in
accprdance with its terms and eonditions without being requiced 10 follow the procedures
sel funh in thiz Article.

ARTICLE X
M]SCELMNEOUS

ot R alions znd Warmanties QnﬁwiﬂeﬂmDﬂeMonthedﬂaofm&mngmln!hs
Agreumm. eac.h Party reprosents and wamants 1o the other Pasty that: {a) it is duly
organized, validly existing and in goed standing under the laws of the jurisdiction af its
formation and is quelificd to conduct its business in each jwisdiation; (b) % has all
regulaiary authorizations pecessary for it fo legally perform its obligetions under this
Agresment and any other domumentation relating io this Agreement; {c) the excontion,
delivery and performance of this Agreement 2nd any other dosimentation relating to Hiss
Agreement are wihin its powers, hive bren duly suthorized by all necessary action and do
not violate any of the tenns and condilions in its poverning docurrems, any comracis 1o
which it is 8 party or any law, rule, segulation, order or similar provision applicable to it;
{d) there are no bankruptsy proceedings pending or being comemplated by it or, to its
knowledge, (hreatencd against it; (¢) these is not pending or, to its knowledge, threatencd
against it or any ofits affliates any Jegal proceedings that could matesially adversely affecs
its abifity to perform its obligetion under this Agreement or any other document relating o

CONFIDENTIAL
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this Agreement; () so Event of Default or cvent which, with the giving of notice or japse ”3
of tisme, or both, would conwtitute an Evedt of Default with respect to it has ocourred and is ]
continuing and no such event or circumstance would oocur as & resull of its.eatering into of
performing it obligetions under this Agreement or any other docnment relating to 1hds
Agreemem or any Transaction; and {g) il is wcting for its own account, has made its own
ndependent decision 10 enter inio thiz Agreement and 3s 10 whether such Agreement is
appropriate or peoper for it-based upon its own jodgment, is ot relying upon the advice or

- recommendations of the other Party in so doing, and is capable of assessing the merits of
and undmtandmgmdmdermdsmdnwepts the terms, conditions and risks of this
Agreement.

92  Assignmem. This Agreement shall be sssignable by CRS without the. Counlerparty’s
congent provided such assipnment is to any other direst or indirect subsidiary of Cinergy
Corp. provided that such direct or indisect subsidiary bas an equivalent or higher credit
reting than CRS, Any other essignmest by cither Pasty of this Agrésment or any rights or
obhgamnhﬁrumdashﬂ!bemwymmwuenmaﬁhemjmhty which
consent shall not be unrezsonably withheld.

93 Hm.'ﬁdl nolices, Tequests, statements of peyments shall be made as specified below.
Motices required lo be in wmmg skall be delivered by letter, facsimile or other
dosuinentary form’ provided there is some form of confimmation that the receiving party
actusally received the nolics. Nutice by regular mail shall be deemed 1o have been
received three (3) Business Deys afler it has been senl. Nofice by facsimile or band
de[wm-shail be deemed 10 have been received by the close of the Business Day on whick
it was transmitted or hand delivered (unless transmitied or hand defivered after close of
nommtmslmshmns.vaﬂsmﬁsﬁaﬂbedm&dtohmbmmvedm:hednmof
the next Business Day}.  Notice by overight or courfer shall be deemed 1o have been
received twa (2) Business Days after it has beea sent. A Party may change its addresses
by provilding notice of the same in accordance with this Section 9.3,

To CRS:
James B. Gainer

{39 Bast Fourth Street )
Cincinnail, OH 45202 -

Phone — 513-237-2633
Fax__ 513.287-1902

Te Counnterparty:

Joe Fsoelicher

Or

Merk Poland

Phone - 513-948.2503

CONFIDENTIAL
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Gepergl, This Agreement constitutes the entire agreement between the Parties relating to
the subiject matter coptemplated by this Agreement. This Agreement shall be considered
for all purposes as prepared togugh We joint efforts of the Panies and shall aot be
conslrued againgt one Parly or the other a5 a result of the prepantion, substitution,
submission or other evert of negotiation, draftiog or execution hereof, No amendment of
modification to this Agreement shall be eaforcesble anless set forth in writing and
exeouted by both Parties. This Agraement shall nat impart ary rights enforceable by any
third panty (other Yhon 2 permaitied successor or assignee bound 1o this Agrecment). No
waiver by a Party of any defanlt by the other Party shall be constrwed a5 2 waiver ol apy
other defeult. Any provision declared or rendered unlawful by any applicable court of law
of regulniory agency or deemed-unlavwfil because of 3 stalutory change will not otherwise
affoct the remeining fawfisl obligations that arisc under this Agreement, The headings
used herein are for convenience and reference purposes ondy. Al indemnity and audit
tights contained herein shall survive the terminetion of expation of this Agreewmem for
three (3) years.

Confidentiality. Neithes Party shali disclose the terms or conditions of this Agreenient to
third party (other than the Party’s employees, Aflifiates, Jenders, counsel, secountams or
advisats who have a need te know such information and have agreed ta keep such terms
confidential) except in order 10 comply with any applicable faw, regulation, or in
cosnection with amy count or regulatery procesding applicable to such Party; provided,
however, each Paryy shall, 10 the sxient practiesble, use reasonabie efforts to prevent or
fimn the disclosure. The Pacties shalf be entitled 1o all remedies available at kaw or jn
equity to enforce, or seek relief in connestion with, this confidentiafity obligation.

Lounterpartz. This Agreement may be separately executed inownupanseucimfwlﬁch
when 50 executed shall be deemed 10 constitute poe ang the same Agreement.

This Agreement supersedes and replaces in its entisety the agreement between CRS and
Counterparty dated October 28, 2005 and as weli as sty other settlement agreements
betwesn Counterpasty and Cinesgy Corp. or any othey Cinergy entity rehated 10 PUCO
Casc Mo. 99-1653-EL-ETP. By sigiing this Agreement, Counterparty, CRS end Crergy
Corp. (0n betialf of all Cincrpy eatities) agree Lo this provision

CONFIDENTIAL,
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The Parties have caused this Agreemeal 1o be executed by their duly suthorized
representatives in multiple counterparts as of the Effective Date,

CINERGY RETAN. SALES, LLC

By:
Title: o ¥ s Goomad e
Prate: Ll ([3’105

 Astoclanse 9.7

CINBRG , ('
Title: mﬁa @: ZM Cownsit
Dme: T N2 % ,Qoag -
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Exhibit A:
Customer Group: Drake Center
Quartcrly Option Payment Calculation

The CRS uption paymeat wifl be cquivalcat 1o the sctual 2mount paid o The Cincinnoti Gas & Eieciric Company
rwhwmmnmgmmmmmmmﬂua:umoﬁu Wawdbylhel:‘.mmmm
Cuen Ho. 03-93-EL-ATA:

e (1) Ml per KW of generetion

Arwmuzlly Adpusted Componcge of FOLR Chanss (AAC)

Fuel and Purchese Power (FPF) ~sxcluding Emission Allowance Expense

Infaskucture Maintenagos Fand (IMF) Cliarge in exvess of 4% of “litiie g~ '
Eleatric Choice iInsaficient Return Motice Fes charped to custornees, who bave given sotice of thels remm to
maﬂmmunn'muummwwmmm e acsively mking CORE scovice ng later than

- DA 20045,

L N R NN ]

A susiomes »ot payiog the warks-bastd randard service offer appapved ty 1o Comnission in Cass Ne. 03-93-
BL-ATA 1o The Cincinnati Gas & Eleciric Company, who aveids the Systom Resiability Trekes (SRT), wil]
hawe: their option payracots adjusted for G walwe of ke SRT that CGAE would have mecived bad the customer
becn 3 fandard il customer bepianing fanvary 1, 2005, The adjustuen will be Lalculated by taking ther total
value of the SRT that CGRE would ave recnived mmsmmuwmmﬁurwmn
wmmbcm by the customer,
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DEE 001158



- Ve s em R M . b e W

Casé 1:08-cv-00&-EAS-MRA Document 57-2 Filedgmfzoos Page 45 of 185  « .

T S36F

CONFIDENTIAL PROFRIE!‘ARY

‘ TRADE

EXHIBIT B: SECRET
Customper Group; Drake Center

CRS Generation and Transmission Rates for former Rate DP Standzrd Service

Customers

Net Monfibly Bill

Compuied in accordance with the following charges, (Kilowall of damnd is
abbreviated av KW and kitowatt-keurs are abbrevisied as kWh):

Gentration Clarpes
{3} Demand Charge
First 1,000 kitewates SVESTE per kW
Additinat kilowatis - $605H per kW
{b) Euergy Chacge
Bllmy [T TTLE PSR S e—— 1] -y (] per KWe -
U TEAR g s L L J———— 1T
Ewcission Allgwanee Charges

Costomer will pay mombly an amoont cquivalent ts the cosission
Mwm_am PUCD spproved m&tmm

Transmissien Charpes
Customer will pay 2 mmmmqunhnthm-dan

appEceble trassmission charges thal they would pay 10 CGRE wa
standard tarilT customer.

Rate Stabilization Charge

Ciuergy W&mﬂrﬁﬂumﬁcmwmmm
Stabilizatics Charge (RSC) actuntty pait by the castemer.

CQNF!DE-NT!AL
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Exhibit C:
Customer Group; Drake Center

Customer Account List
This agreemen| perinins o the folowing Drake Center aoroumis:

il
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CINERGY RETAXE SALES, LLC
AND
MERCY FRANCISCAN HOSPITAL MOUNT AIRY

This Option Agreement (the “Agreement”) is entered into a5 of this 2.2 day 6f Qg cem 887
2004 {the "Effective Datc”} by and briween Cincrgy Retadl Sales, LLC ("CRS™) a Delaware
Umited liability company, and Mercy Franciscan Hospital Mout Alry ("Counterpanty”); a
_____corporstion (each individually a “Party” or collectively ﬁac"?amu"}

RECITALS

WHEREAS, Mercy Frenciscar Hospital Moust Airy Q s member of the Ghio Hospitals
Agsociation and is located within the retail ddmry service territory of The Cincinneli Gas
& Blectric Company (*CG&E™).

WHEREAS, CRShasbameaﬁﬁedlbylh:PnbtiaUtﬂiﬁesCommissimnfO}ﬁo B R
Cortified Retail Electric Supplicr (“CRES™) and has the authority i engage m the sale of
elecirical power at retail;

'WHEREAS, CRS and Coitmerparty desire o estahlish rerms and condition for this oprion.

NOW, THEREFORE, for ard in consideration of the mutual covenants contained herein,
the Parlies agree as follows: ,

ARTICLET
DEFINITIONS

The following definitions and any lorms defined in this Agreement shall spply
herennder.

"Alftligle” means, with respect 10 sny pesson, any other person (ulbcr than 2n mdw;dua!} thal
direclly or indirectly, through-one or more intermediaries, controls, of is controlled by, or is under

. common conirol with, such persen. For this purpose, "control” means the direct or indirec)

ownership of ten (10} percent or more,

"Business Day” means 3 day on which Federal Reserve member basks in Ohio arc open for
busincss; end a Business Day shall open 2l 3:00 am. ard close at 5:00 p.m. castern prevetiing
time, enless otherwiss agreed to by the Perties in writing.

“Counterparty's Maximun Demand” mwscmmysmhmdmmdemndrurall

v —— -

Cinergy Cerpexate Records

CONFIDENT“L 1
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of Counterparty"s accounts as of Januery 1, 2605. TRADE SE C?!F;?’]ETARY

thﬁemmhgmfnﬂhinmﬁmmbﬁmhuﬁdu’shﬁﬂorums
trapsmission tariff, a5 amended from me to time, or 25 defmed in any transmission 16T of a
suacﬁsoerISO

“Contyact Price” mmlhepmmwsassufonhmi-:xh'anlohcpmdbyComupmyto
CRS for the purchase of the Energy under this Agresment,

"Defaulting Perty” shall have the meaning speniﬁed in Section 6. l.

ggm" mMcmofmmmmstsmm
e!ecmcmmﬂuu:sddwaedntmemmmlvollagaofﬂwm]wuymmt.expmswd in
megawatt hours (MWh). -

“Byent of Default™ shall brave the meaning speﬁfwd in Section 6.1

"FERC" means thu.l_’edem'i Energy Regulatory Commission or any successor agency thereto.
"Ehm" moans, with respect to a Transection, thal the only excuws for the failure to defiver Energy
by CRS ot the fab:retomve Eacrey by the Counterparty is Force Majeurs or (he other Party's
failure 10 pwfom :

“Full Requiremenls Energy” means, €xcept as provided borein, that Counterparty shall purchase
all of fts retai] Energy requirements for its facility ﬁwCRSmdthatCompmshall Rot wsel!
any of the Encrgyprowdod hemundet 10 uny thind party.

“laterest Rate™ means, for any date the lesser of (&) two (2) percent ove The per anpum rafe of
mterestaqual to the prite lending rats {*Prime Rate™) as may be published front time to time in
the Federal Reserve Statistical Release H. 15; th_‘(b] the maximum lawful intecest rate,

“IMW" means megawatl, ‘
~Topm" shall have the meaning specified in Article .1.

"Transmission Providers” neans the eatity or catities transmilting or transporting the Encigy
an behalf of CRS or Coumterperty tothe Delivery Poimy,

ARTICLE 1]
OPTION

21  Counierparty currently receives its electric service from; The Cincinaati Gas & Eleetric
Campany (“CG&E"} pursuant to the applicable larifis rates or will provide notice that #

CONFIDENTIA L 3
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will ke clecwic service from CO&E in accordancs with applicable CGLE tarifl
requiremontz.  Counferpasty hereby granis 10 CRS the exclusive option, wpon thirty (31)
days notice, o serve all of Connterparty’s accounts and load set forth in Bxhibit C,
m!udmganymmmmmdmemmn 25 of Dccember 31, 2004

("Option”).

22 CRS shall have the ngh! to cxerclsc this Opl:(m at any time during the Term of this
Agrecment.

23  Inexchange for Counlerparty granting CRS fhis option, CRS agrees to pay Counterparty
each calenday your quarier of the Term, until exercise of the Option, the amount set forth
on Bxhibis A (“Option Payment").

24 Becouse this iy an exclusive Option, in the event Connlerpasty leaves its engrent slectsic
serviee and receives electric service from any third party thal is not-CRS or an Affiliate of
CRS, thea CRS shafl vease all Option Payments and this' Agresmant shall vminate and alf
obligations of the Parties hersunder shall icominzie,

25 U CRS exerises its Opiion, the Parties shall entzr into a power salu ngmmnanl, mduding '
the terms set forth in Article I,

: ARTICLE WL -
CRES FOWER CONTRACT TERMS

3.1  In the cveni CRS extreisss ils oplion, the power sale agroament between CRS amd
Counterparty shall include the following terms:

& Encrey Quantity and Type, CRS shalt provide Counterparty with Ficm, Full
Bequirements Eneegy and Capacity up 10 3 MWs greater than Comnterparty's
Maximum Demang for all of ks acconms as of Jamuary 1, 2005 ("Quantity™).
If during the Term of this Agrecment, Counterparty has sdditional load or
sccounts greater than IMW, then such new kad or account is not included
within the teoms of this Agreemeat and CRS shall have no obligaion so provide
Energy and Capacity lo Counterparty above the Quantity set forth herein,

b. Transmission Service spd Charges. Transmission service will be provided in
sceondgnee with the open access wamsmission. iff of ihe Midwest
Independent Transmission Systein Operstor, Inc. Charges will bs assessed
consistent with the otherwise applicable CG&E vetail tariil rates and riders s
they may be amended, fior time Lo fime, o any sieeessor tanfl.

¢ Contract Price. The Contract Price 1 set forth i Exhibils A and B,

d. Change to Priccs. As & s} sale, the power sale agreement is not subject 1o
<
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the juriediction of the FERC; nor shall either Party seek fo have (he FERC
agsert jurisdiction over the Agreement, However, In the extent il either the
FERC or the Public Utifities Commission of Ohio assens jurisdiction over the
Amglhmmmm%mmwﬁdmw&jmw
ressonable asd comsistent with the public interest. - Neither CRS nor
Counterparty shall seck to modify the Contract Price through the auspices of

-any regalatory body.

¢. Term The term of the pawer sale agreemend shalf be through December 31,
2008.

ARTICLE IV . B
TERM OF AGREEMENT

Term and Effective Datn This Agreement shall become effoctive upon
_azmntwnbytbe?aues-mshgrmmsiuﬂmmmlmwl 2005 through and

 including December 3], 2008, unless terminated earficr in amdamewﬂmﬂw terms of

this Agreement (“Tmu"}

éﬁgjﬁgma_gg_g.ﬁzapphmblepmvﬁm of this Agreement shal continue in effect
afler tenmination thereof $0 the sxtoat necessuy to p:WIdc for finsl Wlling, billing

adjustenits and payments.

ARTICLEY
BILLING

Payment. CRS shall submtit the Option Payment to Comsterparty within thiny (30) days
after the end of eachi calendar year guarter.  The payment shalf be submitied 1o the

TH N
following acvount or address: g{ﬁm_ Facica el

eRET MmT. ARy
{inwert account information) g q_“T e Bt N

ARTICLE V1
DEFAULTS AND REMEDIES

Events of Defonit. An "Evant of Defaulr™ shall mean, with respect to a Party
("Défaulting Party™}, the ocoarrence of 2ny of the Following;

6.1.} any represeniation or waranty made by the Defaukting Party .hcrcin shell al any
ime prove o be faise or misleading fn 2ny respect meierial to this Apreement,

CONFDENTIAL
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6.1.2 the feilore of the Definiting Padty o pesforn any coveranl s¢y forth in this
Agreement (except-to ihe extent conslituting a separate Event of Defsult,) and
soch failure is nei cored within fifteen (15) Business Dzys afier written notica
via certified mail thereo! to the Defantting Party; .

6.1.3 {he Defauliing Parly consolidates or amalgamates with, merges with or into, or
" temnsfers ol or substantially sl of ils asvets to; anather eatity and, at the time of such
‘vonsolidation, mmslgampation, mesger of ‘lramsler, the resuling, warviving or
trausferes cutity f2ils 10 assume all of the obligativns of such Party under this

Agreemenl; |

6.1.4 the filwe io make when due, Yy pajrmm yequired pursiant {0 mis Agreemm if
" such failare is not remedied within fificen (15) Business Days afler wiitten nofice,
via certificd mail of such failweisgivm by ihe ofier Pasty; or

&S theDcfau!hngPaﬂr(}ﬁHapmmuoro&msewmmmaoqnmsma
procecding under gny bankrupicy, insolvency, reorganizaion or similar law, or has
. amy such petition filed or commenced agamst it and such petition is not withdrawm
or dismissed within thirty (30) days after such filinp, (i) ntakes 2n essignment or
uny geners] arrangement for the benefit of crediiors, (iii) olerwise beconos o -
) bmtmlmlwﬁmmﬂwdmned),fv)hasnhqnﬁmr,a&mmm,'
receiver, tnistoe, canservator or similar official appointed with respest to i or amy
mbmalpnn:mofmampmyorms.orﬁv}snnabkmmusdeblsasﬂmy
fall due.’

6.2 Remedics wpon gn Evenl of Defouit, Uipon the occurrepoe (and pontinnation beyond the
" applicable core period} of rn Event of Default with respect to 8 Defaulting Party, the Non-
Defauking Pany shall have the right io tenminate this Agreement and exercise a)} rights md -
remedies avaflable 1o it in law or m couily,

6.3 _Ql__hgjmm% Terminsiion may oceur wpon thirty 30 days wrinen notice by
cither Parly upon issuance of an order by 2 court or reguiatory body of compeient
jurisdiction tha substantially prevents either party from performing obligations pursuant to
this agrecment. [ the event that tenminating event of this kind occurs, the Pastivs agrec to
negodiate m pood-faith 4o retorn both Parties to an economic otcome aquwdenl lo the one
created by this agreement.

ARTICLE VIl
LIMITATIONS; DUTY TO MITIGATE

7.t Limitation of Remedjes, Linbility and Dammges. THE PARTIES CONFIRM THAT THE
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS

AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREDF, FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR

- 255
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTE NN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN
EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGORS LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN BQUITY ARE WAIVED, UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUYE, IN TORT OR OONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE .OF DAMAGES BE
WITHOUT REGARD 7O THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, I0INT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE -PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVEMIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

o Mitigate, Each Party sgrees that it has a duty to miligate damages and covenants
that it will vsc commercially reasoneble efforts to minimize-suy damages it may incur as
1 result of the other Party’s performance or non-perfonmance afthis Agroemient,

ARTICLEVI
GOVERNING LAW - DISPUTE RESOLUTION

Governing Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREBUNDER SHALL BE GOVERNED BY AND
CONSTRUED, BNFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Dispute Resolulion. Any claim, controversy or dispute avising out of or relating to this
Agrcoment, of (he breach Lhereof, shall be resolved fully and finally by binding arbitcation
under the Commercia] Rules, but not the administration, of the American Arbitration
Associaticn, ¢xcept to the exiont that the Commercial Rules conflict with this provision, In
which eveat, Uris Agreement shalt control. This arbitration provision shatl not limit the
sight of tither Pasty prior ta or during any such dispule Lo scek, use, and employ ancillary,
or preliminary or permanent rights andfor remedies, fudicial or otherwise, for the purpoases
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" maintaining the staus quo umil such time a5 the mbitration award is readered of the
dispuie is otherwiss resolved. The arbitration: shall be condueted in Cincinnatl, Ohtfo and
!hehmufﬂhmshaﬂguwmthemmmmdmﬁ&pmﬂmoﬁmmtmepl
to provisions related 1o corflict of laws, Within ten (10) Business Days of service of 2
Deniand for Arbitcation, the parties may agree upon a sole arbilrator, or if 2 sple arbitrator
cannct be apreed upon, a panel of three arbitselors shell be named. One wrbitator shall be
selected by CRS and one shell be sefected by Buyer. A kmowledgesble, disintercsted and
impartial arbitrator shall be selecied by the two arbitrators so 2ppoinicd by the panias, If
the asbitrators sppointed by the partics cannot agvee upon the thind arbitrator within ten
{i0) Business Days, then citber Pasty mey apply to ahy judge in any courd of competent
jusisdiction for appointment of the thind arbitrator. Thers shall be no discovery during the
arbitration other than the exchange of infomation that is provided to the abitrator(s) by
ihe Parties. The srbitralon(s) chall hive the authority only lo saward cquitable relicf and

" compensalory damages, and shall pot bave the authority to award puaitive damages or
other non-gompensalory damages.- The decision of the arbitrator(s} shall be sendered
within sixty {60) Business Days aficr the date of the selection of the arbiratos{s) or within
such paciod as the Perties may otherwise agroe. Each Party shalf be responsible for the
fees, expenses and costs incurrcd by Uhe arhitralor appointed by each Pary, and the ices,
sxpenses and costs of the third arbitrator (or single arbitrator) shall be bome equally by the
_Parties; ‘The decision of the arbitrator{s) shall be firal and.binding sud way uvetf be
appealed. Any Party maey apply o any count having jurisdiction to enforce the dotision of
the arbitrator(s) and to obtain a judgment thereon,

Motwithstanding the foregoing, the Partics may cancel or terminate this Agrcoment in
accordance with s (rms and conditions w:lhout being required 1o Sollow the procedures
et forth in this Articls,

ARTICLE IX
MISCELLANEOUS

9.1 Representations and Warranties. On the Effective Date and on the date of entering ilo tis
Agreement, cach Pasty represents and wervants (o the other Party that: (2} it is duly
organized, validly existing and in good standing under the laws of the jurisfiction of its
formation and is qualified to conduct its busincss In each judsdiction; (b) &t has all
regulalory awthorizations necessary for it o legally perform its obkigations under this
Agreement and any other docamentation relxting lo this Agreement; [¢) the execufion,
defivery and performance of this Agreement snd any ofher documentation relating fo his
Agreement are wilhin fts powers, have been duly anthorized by all necessary actior and do
not violate any of the tezms and condilions in s governing documentz, any conttadds lo
which it is a party or any kaw, rule, regulation, oxder or similar provision applicable 10 it;
{d} there are no bankruprey proceedings pending or boimg comemplated by it ar, to ite
knowledge, threatened against it; (c) there is sot peading or, lo its knowledpe, threatened
against it or any of its affilistes any legal proceedings that could materially adversely affect
Hs ability w perform its obligation under this Agresment or any other document relsfing Yo
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- this Agrecmont; {f) mo Event of Defaull ar event which, with the giving of notice or lapse

of time, ¢r both, would constitule an Bvend of Default with respect (o it has occarred and is
continting and no such svent or ciroumstance would occar as & reselt of ite entering ieto of
perfomming its obligations wnder this Agreement or smy olher document relating to this
Agrecment or any Transaclion; asd (g) it is acting for its own sccount, has made its own
mdependent decision fo enfer into this Apriemcnt apd'2s to whether such Agresment is
appropeiate or proper for it based upon its own judgment, is nol relying upon the advice or
recommendations of the other Pacty in so doing, and iz cepablc of asséssing the mils of
and mdumdmgmimdusm:udmu the terms, conditions and nisks of this

Agreement.

Assipnment. This Agreement shall be assignable by CRS without the Counterparty’s
consent provided such assigrment is (o any other direet or indirect subsidiary of Cinergy
Corp. provided that such direct or indinest subsidiary has an equivalent or highos credit
rating than CRS. Any olher assignment by either Party of this Agreement or any rights or
obligation hereunder shall be made only with the wrilten comseat of the other Party, which
consent ehall not be wircesonably withheld.

Notices, Al molices, requests, statcments or payments shall be made as specified below.
Nofices required to be-in writing' shall be defivered by fetter, Tacsimile or ofter
docomentary form' prowdedmerelsmefomofcmd'nmahon that the receiving party
actually mocrived the notice. Notice by regular mail shall be deemed 1o have been
received three (3) Business Days after it bas been sest. Natice by facsimile or hand
delivery shalt ba deemned to have been received by the close of the Business Day on whics
it was transmitied or hand delivered (unless tanamitied or hand delivered afler close of
nomal business hours, in whick case it shall be decmed to have been received st the close of
the next Business Day). Molice by ovemight or courier shall be deemed to have been
received two (2) Baviness Days aBer i1 has been sent. A Panty may change ity addresses
by providing notice of the sams In accordarce with this Section 9.3.

To CRS:

James B, Gainer

13% East Founh Sirest
_ Cincinnati, OH 45202

Phons - 513-287-2633

Pax__513-287-1902

To Cotuterparty:

Dick Wiese

Director Pacililics Managememt
Merey Hospital Clermont

3900 Hospital Drive

Batavia, OH 45103-1998
Phoge - 513-732-8568
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Ceneral. This Agreoment constituies the enlive agoement betwosn the Parties relating to
the subjact mattor conternpiated by this Agreement. This Agreement shafl bo considared
for -all purposes as prepared throwgh the joint efforts of the Parties and shall nct be
oonsireed against ons Paty or the other es 2 reswlt of the preparstion, substitwiion,
submission or other cven) of negotistion, drafling or excention hereof. No amendment or
modification 1o this Agreement shall be enforceable unless st forth m writing 2nd
excouted by both Parties. This Agreement shall not impart sy rights enforceable by any
third party {other than a peanifted successor or assignee bound to this Agreement). Mo
waiver by a Party of any defmult by the other Party shall be construed ay 2 wsiver of any
other defanli. Any provision declered or rendered unlewfal by any applicsble court of law
o rogulatory agency or deced wnlawful becanse of a statulory changs will not otherwise
affect the remaining lawiol obligations (hat arise wider this Agrecroont. The headings
negd hergin ave: for convenience and reference purposss only. Al indemmity and audi
rights contsined herein shall survive the iermination or expiration of this Agresment for
itrce (3) yeass,

Confidentjality. Neither Pasty shall diselose the tenms or conditions of this Agreement to a
third party (other than $he Party's employees, Affiliaics, lenders, counsed, accoumants or
advisors who have & need 10 ksow such infonnation and have agreed to keep such terms
confidential} excepl in onder o comply wilh any applivable low, regulation, or in
conmection. with any court or mpulstery procesding epplivabic to such Party; provided,
however, each Party shall, to the exient practicable, use reesonsbie efforts to prevent or
limit the discloswre. The Parties shall be entitled to 21l remedics available at law or in
equfty 10 enforce, oy seek reliel in connection with, this confidentiality vhligation,

Counterpanis. This Agrecment may be separately exéented in wuntcrpam cach of which
when so executed shall b deemed 10 constituie enc and the samg Agrecment,

This Agreernent supessedes and replaces in its entirely the agreemient Detween CRS and
Counterparty daied Oclober 28, 2004 and as well s sy other setilement agresments
between Countespasty and Cinesgy Corp. or any otber Cinergy entity selated to PUCO
Case No, 99-1658-EL-ETP. By signing this Agreerent, Conmeiparty, CRS and Cinergy
Corp. {on behatf of all Cinergy entities) agree ta this provision.
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The Pariies have caused tis Agresment tobccxeuaedbythmrdu}yauﬂmmd
representatives in multiple counterparts as of the Effective Date.

- CINERGY RETA!LSMJ'_ES. e COUNTERPARTY

Date: ?’ﬁ*{iﬂﬁ . Dates /%ﬁ-ﬁfoy-
Mtt;clause'.!?

Date S pepn 3 < 2o 5“/
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Exhibit A:
Customer Group: Mercy Franciscan Hospital Mount Airy
Quarterly Opuon Payment Calculation '

The CES option psyment will be cquivalen to the acwal amoust paid w The Ciacimt Gas & Electric Conpany
For the fullowing billing charges nader its market-hased standard service offes spproved by the Commission iz
Case Mo. 0383.8L-ATA:

One {1} Mil per kWD of gaesation

Aty Adpesyd Coniponest of POLR Chsge {AAC)

Fuat snd Purchase Pawer (FPP} - cxcluding Emisgion Allowsoce Bxpense

Lifiastrecture Msintenzooe Fusd (IMF) Change in excess of 45 of "l g
mmmmmmmmwmmmmwmmumwn
%&BM tariTservice om or bofore 127302004 and ace actively king COEE strvice no iaker thae
§i121/2005.

4 F & 5 @

A customer ndt paying the warket-based siandard sorvios ofier spproved by the Comanission ia Cyse No, 03-93-
EL-ATA % The Cindinost Gas & Blectric Campany, who aveids the Sysicon Reliability Yeacker (SRT), wilt
have shels option payments adjustéd i the vajee of the SKT 1ot CGAE woald dave received bnd the customer
been 3 standast T cusiamer beginning Jomaty 1, 2605, The adjustment will be calonlated by akingsdhw tota)
value of the SRY shat CGAE would have reecived in 2005 aud deducting, it equally Frous e fist four option
pwmuusiobemeindbylhtmmm
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EXHIBIT B: _ q’
- Cuestomer Grenp: Mercy Franciscan Hospital Mount Airy
CRS Generation and Transmission Rates for former Rate DP Standard

Service Customers

Net Monghly Bill
Cemmputed o 3cordince with ibe following charpes. (lahwnttd‘da!-ndh

abbreviated ax XW aad kilowsti-hours are sbbreviated as kWh):

Generation Charges
{8} Demsodd Charge .
Firrt 1,000 kilotvaits 569158 pes KW
Additions] tilmulu : §5.4450 per kW
(b} Energy Cime : -
Billing Dermant Smes B ..o crvessacsnsmosaree SHIZLISS per KWR

Additions] Kilomati-Rours <. eccrrsrrermrereesremo- SOB16682 pcr Wb

Euibssion Allowaste Charges
Lustemer witl pay mnnthly sm acaewnt equivalent to the amission

alictaver expense compenent of the PUCO npprﬂtdcc&!:fnelcm&e
1} * -
Cusiemer wilk pay » irenswiston charge equivalent to thie sum off ol

applicabls transmisclon charges that they would pay te CGAE asa
stavdard tarifl vosdoaser.

Rale Stabilization Charge
Cloergy Retaf) Saley will redmbuarse the enstoneer $or smy Rate

Stabilizstion Charge (SC) sctually paid by the customer.
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Kxhibit C: TRADE: SECRET
Customer Group: Mescy Franciscan Hospital Mouni Airy
Customer Account List '
This agreement pertains eo_:hc fottawing Mescy Franciscan Hospital Moumt Airy 2ccoumts:
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- Centified Retail Electric Supplier (“CRES™) md!nslhcamhomym engage in the sale of
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OPTION AGREEMENT ‘
BY AND BETWREN CONFIDENTIAL PROPRIETARY
. TRADE SECRET
CINERGY RETAIL SALES, LL.C
AND
MERCY HOSPITAL ANDERSON

This Option Agrecment (the *Agresment™) s cotered Into as of this 2. 9. day of Decem BE
2004 (the "Edfective Date™) by and between Cinergy Relail Sales, LLC ("CRS*) a Delaware
imiled lisbility company, and Mercy Hotpital Anderson ("Conterparty™), 2 g fie _corpoiration -
{each individnally a "Party” or collectively the *Parties}.

RECITALS

-

WHEREAS, Mercy Hospital Anderson is 2 member of the Chio Hespitals Association
and ic located within the retafl delivery service tessilory of The Cincinnati Gas & Electric
Compsny {"CO&E™.

WHEREAS, CRS has been cenified by the Public Uiifiies Conunission of Ohie 25 2
electrionl power 2t refail;
WHEREAS, CRS and Counterperty désirc to establish tonms and condition for this option,

NOW, THEREFORE, for agd in constderation u['lhe muMal covenants contained kerein,
!he Pames agree as followss

ARTICLE Y
DRFINITIONS

The following definitions and any lenms defined in this Agresment shall apply
hereunder.

*AfGliaic” means, with respect to any person, any other person (other than an individual) that,
direcily or indirectly, through ono or sere inlermediaries, contyols, or is controfied by, or is under
comsmon coniro} with, such person. For this pmpcm: "eontrol® means the direct or indirect
ownership of ten {10} percent or mose.

“Business Day" means 2 day on which Federal Restave member barks in Ohic are open for
business; and a Business Day shall open at 8:00 aum. and close at 5:00 p.m. easiem prevailing
titne, unless otherwiss agreed to by the Partics in writing.

“Counterpariy’'s Maximom Demand™ means Counterparly’s combincd maximum: demand Eor ali

o Per— - e Me— Y

Cinexgy corporate kecorﬁs

C A
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“Capacity” has the mesning set forth in any Transnission Provider's wnff or MISO'’s
trangmission laifl, as amended from Ume to tlime, or as defined in any Innsmission tagff of a
suscessor to MISO.

*Contract Price” means (he price m SUS as set forth in Exhibit B 1o be paid by Couterparty to
CRS for the purchase of the Energy under this Agreement,

“Qg[qg!ﬁng_]fmx” shall heve the meaning specified in Section 6.1.

“Egergy" mmuhuncmagyofﬂwdmﬁqmmﬂyhnwnuﬂmphu,smym
electric cneagy that is delivered at the nontinal voltage of tlic Ddimry Point, expressed in
megawatt hours (MWh).

“Byent of Deaylt” chall have the meaning specified in Section 6.1.
“FERC" means the Federal Bnergy Regulatory Commission or sy snccessor zgency thereio.

“Finn™ means, with respect to a Transaction, that the only excnse l'ormcfmlmmc{dxmiﬁnagy
byCRSmﬂwfaﬂmmwociveEmybyﬂowmupmy:sFomMammﬂwmw
failure 10 perform. .

“Full Reguirements Energy” means, except as provided herein, that Counterparty shall purchase
all ofits retail Bnergy requirements for its fcility from CRS and that Countupmy shall not resell
anyoftheEnagypmvﬂcdhercundu'wmyﬂwdpaaty _

"Interest Rate™ means, for any daie the lesser of (2} two (2) percent over the per antum rate of l

intercst equal to the prime lending xale ("Prime Rate™ as msay he published from fime to time in
the Federal Reserve Statistical Release H. 15; or (b) the maximuzn lawfil mierest rate.

"MW* mezns megawatl,

"Torm® shall have the meaning specified in Anticle 4.1,

*Transmission Providors" means the enfity or cntities transmiliing ot transporiing the Enargy
on behalf of CRS or Counterparty o the Delivery Point. )

ARYICLE I
OPTION

2.1 Counterparty currendly receives its elediric service from The Cinchmati Gas & Blectric
Company (“CG&E™) porsuant to the applicable tariffs retes or will provide notice Giat it

NFIDENTIAL 2
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will take electtic service from CGEE in asecordmce with applicable COAE toriff
requirements, Cownterparty herehy grants to CRS the excinsive option, upon thinty (30)
days veotict, to serve afl of Coumerparty’s accounts aod Ioad set focth in Exhibit C,
includimg any increases in accordance with Section 3.1, as of Decomber 31, 2004

.{*Cption").

22  CRS shall have the righi Ip exescise tis Option ok any time during the Tenn of this
Agreement.

23 Inexchange for Counterparty granting CBS this option, CRS agrees 1o pay Counterpasty
cach calendar year quarter of the Temm, until exercise of the Option, the amount st fosth
on Exhibit A (“Oplion Payment™).

24 Because this is an exclusive Option, in the event Counterparty leaves ite ewrent clectric
service and receives electric service from any third panty that is wit CRS or an Affiliate of
CRS, then CRS shall cease all Oplion Payments and this Agreemeni shall tenminale and alf
obligations of the Parties hereunder shal Iermiuau

25 I CRS exercises its Option, lhe Parties shelf emter into a powcr sals agrwmem, meluding
Lhetemsmﬁmhmmwll :

_ ARTICLE JIj
CRES POWER CONTRACT TERMS

30 In the event CRS excrcisss its option, the power sale agreemwnt between CRS and
Coupterparty shall inclede the following terms:

2. Engrgy Ouaniity and Type, CRS shall provide Counterparly with Firm, Pul)
Requinements Energy and Capacity up to 3 MWs greaiér than Countesparty’s
Maximum Demand for 2} of ils-sccounts 25 of January 1, 2005 (“Qmantity™].
¥ during fhe Tenn of this Agreement, Cousterparty has sddifionsd fvad or

_ sceounts greater than IMW, then guch new losd or eccoumnt is not included
within the terms of this Agroemen) and CRS shall have no obligation to provide

Esergy and Cspacity to Couterparty above the Quantity set forth herein,
b. Teansmission Service and Charges.  Transmission service will be provided in

accordance with lhe open access iransmisgon l1anff of -ihe Midwest
Independent Transmission System Operator, Juc, Charpes will be assessed
congistent with the otherwise applicable CG&E tetail tariT rates and ciders a¢
they may be amended, from time io ime, or any successor lariff,

c. Conlsaet Price. Tire Contract Price is set forth in Exhibits A and B.

d. Change (o Prices. As a reiall sale, the power sale agreement is 00t subject 1o

CONFIDENTIAL 3
267

¢ DEE (01178



Case 1:08-cv-00048"EAS-MRA  Document 57-2  Filed (,812008 Page 135 of 185 »,

R ' CONFIDENTIAL PROPRIE 737‘7
TRADE SECRET waf

the jurisdiction of the FERC; nor shall either Party seek to have the FERC "3
X assert josisdiction over the Agreement. However, to the extent lhat either the
| FERC or the Public Liilities Commissien of Oliio assen(s jurisdietion over the
| Apreement, the Parfies agyee thnt the Contract Price specified above is just and
remsonabfe and conmsistent with the public intesest. Neither CRS por
Counterparty shall seek to modify the Contract Price through the auspices of
! _ any regulatory body.

e. Tapn, The ienm of the power sale agrecment shait be through December 31,
2008.

ARTICLETV , - \
TERMOFAGREEWNT_ ' ) : 1

1.1  Agreegyent Term and Effective Date. This Agreemncat shall become effective upon
execution by the Pagtied. This Agreemenl shalt extend from Jangary 1, 2005 through and
including December 31, 2008, unless ieminated earlier in accordance with the terms of

ihis Agreement (“Term'™"),

42 Afs Terminatiop. The applicable provisions of this Agreciment shall continue in effoct
after texmination thereof to the. cxtent neccssm' to provide for final billing, billing

adfustments and payments.

ARTICLEY
BILLING

S0 Payment. CRS shafl submit the Oplion Payment to Counterparty within thiry (30) days
. after the end of tach calendar yéar quarter.  The payment shall be submitied to the
following account or address: oo O [FwsTo N
Bl V2SN v
[:nseﬂ nmounl mfmmalmn] MEACT HesP TR A-HOE‘?.-““

2500 VIR 0 _
CinearndT O Q“'&\'\_ﬁ

ARTICLE V1
DEPAULTS AND REMEDIES

6] Events of Default. An "Bvent of Default” shall mean, with respect to a Party
{"Defaulting Parly™, the occenrrence of mny of the following:

6.1.1 any representation or warmanty made by the Defaulling Party herein shall ot any
time prove to be false or misleading in any respect material to this Agreement;
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6.12 the failure of the Defauliing Panty w perform any covenant z8t forth in this
' Agzeancit (except to the extent conslitwting 5 separate Bvent of Defaull) and
such failere is not cured within GRteen (15} Business Days after writien notice

viz certified nuail thereof ta the Defaulting Party;

6.1.3  the Defauliing Party consolidates or amalgamates with, merges with or inlo, or
" transfess ai! of substantially all of its assets to, another entity mnd, ol the time of such
consolidation, amalgamstion, merger or wamsker, the resolling, . sarviving or
!ransﬁmsmhtyfaikloassnmeaﬂofﬂmobﬁytmsofmch?utymms

Agscement;

‘ 6.5.4 * the filure to make when due, any paymeni yequirved pursuani 1o this Agreemeat if

such, fjkere is ot remodied within fifteen (15) Business Days afier wrilten notice
vmcwuﬁedmdufsuchfanhrewgwmhylhcmhcrhrtru

T 635 ﬂ)eDcIaqunngOﬁlﬁapmnonoroﬁmmew:mm or sequiescesin a

proceeding under any bankrupicy, insolvency, reorganization or similar faw, or has

 any such petition filed of commenced against i and swch pettion is not withdrawm
or dismaissed within thisty (30) duys after such Fling, (if) makes an assigmient o

_any general anengement for the benefit of creditors, (i) otherwise becomes .
bankrupt or insolvent (however evidenced), (iv) hes a lguidator, administrator,
veceiver, trustee, conservator or similar official appointed with respect to it or any
mbmnalpuﬂmofhipmpenyotassds,nr(v)munahﬁempaymdeb&asmey
Rl due.

Remedics apon an Event of Defauit. Upon the oocusrence (and continmation beyond the
appiicabls cure pericd) of an Event of Default with respoct io a8 Defauiting Party, the Non-
Defmlting Party shalt have the sight lo tenninste this Agresment and ¢xercise all rights and
remedies avaikble to i #n law or in equity.

Other Texmination Byents. Termination may occur vpon thinty 30 days writien notice by
cither Panty upon isspance of an order by a comnt or reguialory bedy of competent
Jorisdiction that substaatially provents cither party from performing obligations parsuant i
this agreement, In the event that tesminating event of this kind octurs, the Parties agree (o
negotiate in good faith to returmn both Partiss io an economic outcome egquivelent io the ona
createq by this agreement.

ARTICLE YU
LIMITATIONS; DUTY TC MITIGATE
Liilation of Remedies, Liability gnd Dampges. THE PARTIES CONFIRM THAT THE

EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED ‘TN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY QR

Filed &812008 Page 136 of 183
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MEASURE OF DAMAGES 1S PROVIDED, SUCH RXPRESS REMEDY GR
MBASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LDAITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN
BQUITY ARE WAIVED. F NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR BN BQUITY "ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACY, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMJTATIONS
HERBIN IMPOSED ©ON RBMEDIES AND THE MEASURE, OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETQ,
INCLUDING THE NEGLIGENCE OF -ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT QR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTHNT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR BMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT- AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Duty to Mitigate. Each Party agress thal it has a duly w0 mitigate damages and covenants
that it will use commercially reasonable efforss to minimize any damages it may incor as
a result of the ofher Panty’s petformance or non-performance of this Agreement.

) ARTICLE VIl
GOVERNING LAW - DISPUTE RESOLUTION

- Governing Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND

DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON CQUNTY OHIG.

Dispute Resoltion. Any clsim, controversy or dispute arising omt of or relating lo this
Agrcement, or the breach theroof, shell be resolved Fally and finally by bieding srbitration
under the Commerciai Rules, bt sot the adminiximation, of the American Arbitralion
Association, except to the extent that the Commercial Rules conflict with this provision, in
which cvent, thiz Agreement shall contrel. This arbiystion provision shall aot Limit the
right of sither Party prior 1o o during any such dispate to seek, use, and employ ancillary,
or preliminary or pesmanent rights and/er remedies, judicial or otherwise, for the purposes

Coﬂﬁmiﬂﬂw
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miinkaimng the statvs quo wmil) sach fime a3 the arbitmtion award is nedered of the
dispuie is otherwise resolved.  The abiwation shall be conducted in Cincimnati, Ohio and
{he Taws of Ohio shall govern the construction and interpretation of this Agreement, except
to provisions rekiicd to conllict of kws. Within ten (10) Business Days of sexvics of a
Demand for Arbitration, the parties may agres upon 2 sole arbitzator, or if a soly abirator
Vummbcagteedmm 1 pamel of three arbiirators shall be named. One arbitrazor shall be
selected by CRS and one shalf be selocied by Buyer. A imowledgesbie, disinterested aod
impartial arbitrator shall be selected by the two arbitrators so appoiated by the parties. I
m.mmmuwwmmmww&emmmmm
(10) Business Days, then cither Party may apply to any judge in any court of competent
Jurisdickion for appointment of the thind arbitrator, There shall be o discovery during the
arbitration other then the exchange of information that is provided to the arbitralor(s) by
Abe Parties. The arbitrsior(s).shall have the authority only to award cywitable refief and

| compensatory damages, and shall mot have the authority to award punitive damages or
other son-compensatery dameges, The decision of the asbitrator(s) shall be sepdercd
wiﬂunnxty(ﬁﬂ)ﬂusmmDwsaﬁerthdﬂeoftlm:elmmnofdwu&nm(s)orﬁm
such period as the Perties may otheawise agree. Bach Panty shall be responsible for the
fees, expenses apd covls incurad by the arbitrator appoinied by cach Party, and the fees,
£xpenses apd costs of the third erbitrator (or single wbitrator) shall be bome equally by the
Parties. The decision of the arbitratos(s) shall be finsl and binding and may, nol be
- mppealed. Any?sﬂymayq:plywnnymdhanngjunmmenfumeﬂ\cdeﬂmof
the arbitrator{s) and lo obiain 2 Juémtthm
Notwithstanding the foregoing, the Parlies may cancel ar crminate this Agreement in
umrdmcevn&mmamdcordmmm&nﬂbmgmqmedhfalhwlhcpm&m
set forthin this Article.

_ ARTICLEIX
MISCELLANEGUS
M@M.Oﬂ&nﬁffﬂiﬁﬂﬂ:&duﬂ&&huf&ﬁiﬂgmm

Apreement, cach Party represents and wamantz to the other Party thatr {a) it s doly
orgamized, validly existing and in good standing undzr the laws of the junsdicion of its
formation zpd is qualified 1o condua its business in cach jurisdiction; (b) it has all
regulalory mthorizations necessary for it to legally perform its obligations under this
Agreemeni and any ofher docwneniation relating 10 this Agreement; () the cxccttion,
delivery and performance of this Agreement amd any other docusnentation relating to this
Agrecment ure within ils powers, have bren duly awthorized by alt necessary action and do
not viokle any of the terms and condilions in its governing documents, any contrcts lo
which it i5 2 party or any law, rule, regulation, order or similar provision applicable io it;
(d) there are no bankwpicy proceedings pending or being conternplated by it oz, to its
knowledge, tweatened against it; {e) these is not pending or, 1o its knowledge, threaiened
against it or any of ils 2ffliales any Jegal proceedings that conld materizlly adversely sffect
its ability to perform its obligation under (his Agrezment or any other docureent relating to
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. this Agreement; {f) no Event of Defanlt or cvent which, with the giving of notice or lapsa

of time, or hoth, would eonstitute an Event of Default with respect to it has oocuryed and is
continving and po such event or circumsiance would ooour as a result of its entering into or
performing its obligations under this Agreemeni or any other document relating 1o this
Apgreement or zuy Transaction; and (£) i is acting for ils own account, bas mads its own
independent decision fp enter into this Agrcement and a5 10 whether such Agresment is
appropriate ar proper for # based upon is.own judgment, is not relying upon the advice or
recommendations of the other Party in 5o doing, and ic oepablc of assessing the merits of
mdnadwstandmgmlmdemmdsmﬂm the terms, conditions gad risks of this

Agreement.

Assignment. This Agrecmend ﬂ:&ll bo assipnable by CRS withoot llrr: Cototerparty’s
cansent provided such assigrnent is to any other direct or indirect subsidiary of Cinergy
Corp. provided that such direct or indirect subsidiary has an oquivalent or higher credit
rating than CRS. Any other aszsignmeat by either Party of this Agréement or any rights or
obﬁganmhnmnderdunbemademlymhthewnummmtormwmﬁm which

_consent shall not be nreasonably withheld.

Notices. All notices, requests, statements or payments shell be made #3 specified below,
Notices .required to be in wiiting shall be delivered by lettes, facsimile or other
documentary form™ provided there is some form of confinnation that the receiving party
acteally mﬂmmsnmﬂmbymguhrmaﬂskaubemmwhmcbm
tmvcdﬂwcﬁ}mmwmysaawnthasbmmtﬂmbyﬁcsmaeorm
defivery shiall be deemed o have been received by the close of the Business Day on which
it wes transmitted of hand delivored (unless tansmitted or hand delivered afler close of
norma! bsiness hours, in which case it shall be deemed to have been weceived ot the close of
the next Busimess Day). Notice by ovemight or cowsier shall be decmed to have beon
received twp (2) Business Days afler it has been sent. A Party may change jts addresses
by providing nofice of the same in accordance with this Section 9.3.

To CRS:

James B, Gainer

" 13% East Fourth Strest
Cipcinnati, OH 45202
Fhope ~ 513.2837-2633

Fax__-

- 513-287.1502

‘Te Coumterparty:

Dick Wiese

Director Facilitics Management
Mercy Hospital Clermont

3004 Hospitel Drive

Batavia, OH 45103-199%
Phione - 513-732-8563

——— .
-r
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94  Genergl This Agreemend constitutes ihe entire agreement befween the Porties refating 1o
ihe subject matter comtemplated by 1his Agreement. This Agreement shall be considercd
for all purposes as pecpared through the joint effonts of the Parfics and shatl not b
construed against one Pasty or the other as a resvit of the preparation, substinstion,
submission or other event of negotiation, drafling or crocution hereof. No amendment or
madification to this Agreement shafl be enforceable unless sef forth i writing and
executed by both Partius. This Agreement shall not impart any rights enforceable by any
thirg party (other than = permitted suocessor or assighee bound to this Agreement). No
waiver by g Party of any default by the other Party shall be construed a5 z waiver of any
olher default. Any provision declared or rendered unlawiul by any appliceble court of law
or regubitory agency or deemed unlawful bacause of a staintory change will not otherwise’
affect the remainiog lawiol ohligations that arise under this Agreement. The headings
used herein ate for convenince and refeemoe purposes only. Al indermily and sudit
righis conteined herein shall survive. the terminetion or expiration of this Agreemam for
three {3) yeass. -

95  Confidentizhty. Meither Party shall disclose the {erms or conditions of this Agreement w2
third party {other than the Panty's employees, Affiliates, fenders, connsel, accoantanis or
mmm;mwmmm«mmmmww keep such tecus
confidential) except in order to comply with any applicsble taw, reguiation, or in
connection with any count or regnletory proceeding applicable 1o such Party; provided,
however, each Party shall, o the extent preoticable, vse reasonable efforts to prevent or
lim#! the disclosure. The Paties shall be entitled [0 2l mmedies available ot law or in
equity o enforce, or scok relicl in coancotion with, this confidsntiality obligation.

9.6  Counterpagtz This Agreement may be separately excoaled i counterparts each of which
when 50 axetuted shali be decrned 1 constitutc one and the same Agresment.

9.7  This Agrecment supersedes and eplaces in ils cntirely the agrecment between CRS and
Counterparty dated October 28, 200 2ad 25 well a5 any other settiement agreaments
between Counterparty and Cinergy Com. ot any othér Cinergy entily relased to PUCO
Case No. 99-1658-EL-EYP. By sipning this Agreement, Counterparty, CRS and Cincrgy
Corp. {on behalf of all Cinergy entitics) agres to (his provision.
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- The Parties have cansed this Agreement to be exccuted by their duly authorized T
representatives in multinle counterpanis es of the Effective Date.
COUNTERPARTY
Dioh «wWilElSe
BY:
Tite: D¢ RECA, (A AN ES
Date: "27/2-?! 4y
Asloclauze9.7: '
CINERGY CORP,
By: _ /ﬂ/“\
e fvpe Cadd Consore.
Date: gm{_g.:? 1 J'W.S/
coﬂﬁ'[ﬂﬁ i0
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: | Exhibit A:
Customer Group: Mercy Hospital Anderson
Quarterly Option Payment Calculation

The CES gption payrocot will be cquivalent w (e astaz] amount paid to The Cincinnati Gaz & Electric Company
mmrmmwwwm:ummmwmwmwwmmm
Case No. 03-93-BL-ATA:

One {1) Ml per XWh of geseration

Anvpnlly Adjosied Corponent of POLR Charge {AAC)

Fuel and Purchiase Power (FPP) - exchuding Emission Aliowanse Expense

Infragiructure Mrivicimose Fund (TMF} Change is extxss of 456 of “Jittle g™ ;

Fleckifc Chaler Insolheient Retn Hotice Foe charped 10 ensiomess, who lave given notice of theit seium 1o
Gﬁkﬂmnﬁnﬁmﬁmkﬁw MWMMMMMWNWM

[ i]]A}]

- ¥ & ¢+ =

A tamtomer not paying the masket-based standard sevvice offer appared by fire Comanisston in Case No. 08-93-
EL-ATA to The Cincinnatf Gas & Biseric Congany, wha avaids the Syswem Refiability Tracker (SRT), wit!

" havg their aption pryments sdjnsted for the velus ¢ the SRT dig) CGAB would taw: reccived hed the customer
been & stemadard terT customer bepinming fatusey 1, 2005, Thve adjustasenc will be cobenlated by taling the sneat
valio of the SRT thet CORE would bave secéived in 2005 and dadueting it equally Bom the fest four sptioh
paymenss to be recefved by ke cuttonres.
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Customer Group: Ms
RS Generation and Trans
Service Customers

H&Mﬂl!ﬂj’ Bl

Cospuied In aceordante with thy following eharges. (Kilowait of denund Is
abhrevisted as KW 2nd kitorratt-hours are shbresiated az K\Wh): :

Generation Chasges
{3 Dtmand Charge - < .
First 1,000 kilowaits . e S6.P150 per kW
Addidonal Kilewatts .. S54450 per kW
(b Bnergy Charge
mgmdmmn-m mmmmmm ey Mlmpertm
Additiooal KitWAI-RORIT comemcermeronrrerversinr SRIEGHST por KWD
Emission Allowsece

Custemer will pay montlly an xmoual equivaient 1o the smission
. mmwﬂmmwmmmm

Tragsoission Chorges

-Cnstomer will pay » travsmission charge tqnivalent lo the saat of all
applicable Irsostolssion charges that they would pay te CGAE a5 5
standard Garil cusiomer.

Rte Stabilization Charge ' |
_Cinérpy Hetoll Sates will reimburse the castotner for noy Rate
Stabilization Charge [RSC) schislly paki by the caslumer-
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Exhibit C: N
Customer Group: Mercy Hospital Anderson
Customer Account List
%wpﬂmmhﬁﬂowhgumyﬂ_oaimmm
. CONFIDENTIAL
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ON AGREEMENT _
OFTIONAG CONFIDENTIAL FROPRIETARY
BY AND BEYWEEN TRADE SECRET
CINERGY RETAIL SALES, LLC
AND
MERCY HOSMTAL CLERMORT
This Option Agrecment (the *Agreement™) is entered into 25 of this 25 day of [J& ctm BYL
2004 (the "Effective Date®) by and between Cinergy Retail Sales, LLC ("CRS™) a Delaware
limited Jiability company, and Mescy Hospital Clermoat (*Counierpaity”™), 2¢ tho _ torporstion .
{each individually a Party” or coiectvely the *Partles”).

RECITALS

WHEREAS, Mercy Hospita} Clormont 15 a member of the Ohio Hospitals Association
and 15 Jocated within the retai] delivery service lamiory of The Cincinnati Gas & Elccmc

Company ("CO&E").

WHEREAS, CRS hat betn certified by tanubt.icUn'ﬁtias Cmnnussm of Ohiv as a
Certified Retgil Electric Swppher ("CRES™) and has the authority (0 engupe in the sle of
elecirical power at retail;

mm&mmmmmmmmbmm and condition for this option, .

NOW, TREREFORE, for and in consideration of the mutuat covenants conlained hexein,
the Parties agvee as follows: .

ARTICLE]
DEFINITIONS

The following definitions and any terms defined in this Agreement shall apply
hereunder.

"Aflzliae” mesny, with respect lo any person, any other pecson {olhcr thao an individuaj) that,
directly or indirectly, throagh one or more intenmedigries, controls, or is controlled by, or is under
common conirol with, such person. For this pmpmc, “coptyol” mexns the direet or indirect
ownership of ten (10) percent or wore,

"Busipess Day” means a day on which Federal Reserve member banks in Ohio are opes for -
business; and a Business Day shall open of 3:00 2m. and close at 5:60 p.m. easlern prevaifiag
fime, unless otherwise agreed 10 by the Partics in writing,

"QMMMM means Counlerparty’s combined maximum demand for 2l

———— .

Ciner!w Caxporate !enomds

' 3 CONFIDENTIAL ‘ W
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of Conterparty’s acconnts as of January 1, 2005, TRADE SECRET ,-)

whasdwmeamngwﬁr&mmﬁmmhmndﬁ'smﬁ'mhﬂsw
nmmmmnﬂnﬁ‘mmmmﬁummmm,wasde&nedmmymmmnlmﬂ‘nn

successoy to MISO.
M“mmmhmummmmmsmmpﬁd by Counlerparty to
CRS for the pirchase of the Energy under this Agreement.

*Defaulting Party” shall have the meaning specified in Section 6.1,

' wmdmcuagyufﬂ\edm«mnwﬁymwummmm
eimwmmwmdclwedﬂmcnmmﬂwlugcofﬂwnchvayMupmm

naegarwatt hours {MWh.
“Event of Default” shall have tle meaning specified ifn Section 6.1.
*FERC" means the Federal EueryW‘Conunission oranywwmoragbncyﬂmcto.'

“Finm" means, with respect 10 a Transaction, thet the only excase for the Eilure to deliver Encrgy
by CRS or the faifure to receive ElnmfbytheCounﬁerpanyuPomeMageureor thcodmrPany's

failure to perform.

“Full Requircments Energy”™ means, cxcepi a5 provided hereis, that Counterparty shall purchase
all of its retei} Energy requitements for its facifity fom CRS and that Counterparty shall not resclt
- 'myo{ﬂm&w@mvdddhﬂmww&mﬂm

“Interest Rate® means, for any date the lesser of () two (2) percent over the per annum sate of

interest equat to the prime lending rate ("Prime Ratc™) as may be published from time to thae in
the Federal Reserve Statistival Reiease H. 13; or (b) the roaximum fawfial interest rate.

MW" mcans megawail,
MTerm” shafl bave the meaning specified in Article 4.1,

“Trapgmizsion Proyiders” means the entity or entities transmitting or transporting the Energy
on behalf of CRS or Conmerparty to the Delivery Point.

_ARTICLENl
OPTION

2.]  Counterparty cumrently receives its electric service fiom The Cinciomali Gas & Eleciric
Company ("CG&E"} pursuant 1o the applicable tariffs rates or will provide potice that it

CONFIDENTIAL 2
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will take slecinc service Som CG&E m accordance with applicable CGEE tariff
requirements, Counterparty hereby prants to CRS the exclusive optios, wpon thirty (30}
days notice, 10 serve all of Cousterparty’s accounts and load se1 forth in Exhibit C,
including my ipcreases in accordzace with Section 3.1, as of December 31, 2004

{"Option™).

22  CRS shall have the 7ight lo exercise this Option st any fime dusing the Term of this
Agreement, '

23 hexéhmgclbrComnapartyymingCRSlhisopﬁon,mSagréesmpayComupMy
each calendar year quarter of thie Term, walil cxercise of the Uption, the amouni set forth
on Exhiblt A (“Option Payment™).

- 24  Because this is an exelusive Option, in the cvent Counterparty leaves its cument electric

" service and receives eleckic servive om eny third party that is a0t CRS or an Affiliste of

. CRS, then CRS shall cease all Option Payments and this Agrecment shall icwminate and alf
obligetions of the Paties hevevawder shall tmxainate,

25  IfCRS excrcises its Gption, the Partiss shall enter into 1 power sale agreement, including
thﬁlmn_ssadfgxﬂlinﬁrﬁde]]l

ARTICLEIN
CRES POWER CONTRACT TERMS

3.1  In the evenl CRE excroises its oplion, the power sale agreement between CRS and
Coamicrparty shall inclede ihe Sollowing temas: .

2. Energy Qugniity and Type. CRS shalt provide Counterparty with Firm, Folf
Requirements Energy mnd Capacity up to 3 MWs. preater than Counterpasty’s
Maxiosum Uemend for sl of its acovunts as of January 1, 2005 ("Quantity”).
If during, the Term of this Agreement, Counterparty has additional load or
. accounts greater than IMW, (hen such oew load or account is oot included ©
withip the tenms of (his Agreement and CRS shall have no obligation fo provide
Enetgy and Capacity to Counterparty sbove the Quantity set forth herein.

b. Transnission Servies and Charpes, Transpussion scevice will be provided in
accordance with the open scccss transmission tanill of the Midwest
Independent Transmission System Operator, Inc. Charges will be asséssed
consistent with the otherwise opplicable CGXE retail 1ariff rates and riders as
they may be amended, from time to time, or ary suctessor tarifL

& Contracs Prige. The Contract Price 3 set forth in Exhibits Aand B. -

d M.Mumme,memssdemmismtmjmm
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the jurtsdiction of thie FERC; nor shall cither Panty seek to bave te FERC
assart jusiediction over the Agreement. However, 10 the cxtent tha either the
FERC oy the Public Ukilities Conyuission of Qhio sseents jurisdiction over the
Agreernest, the Parties agree that the Coatract Price specified sbove i just and
reasoneble and comsistent with the public imterest. Neither CRS nor
Counterparty shall seck to modify the Coniract Price through the anspices of
any regulatory body. -

e. Tepw. The term of the power sale agreement shall be through December 11,
2008,

ARTICLE IV -
TERM OF AGREEMENT '
Agreement Tenn snd Effective Date. This Agreement shall become effective upon

exocntion by the Puties. This Agreement shall extend from January 1, 2005 through and
including December 31, 2008, unless terminated earlier in accordance with the tevms of

- this Agreement (“Term™).

After Termination. The applicable provisions of this Agreement shall contine in effoct
afler termmnation thereof to the extent necessary to peovide for final billing, billing
adjustecnts and psyments. -

ARTICLEY
RILLING

Paymenl. CRS shall sobsait the Option Payrnent (o Counterparty within thitty (30) days
after the end of each calendar year quarter.  The payment sheli be submifted to the

following account or address: 1 WIESE
e e Yot FACIVITIES

CONFIDENTIAL PROPRIEBIEZ 7 T
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ARTICLE V1 g o
DEFAVLTS AND REMEDIES - ‘

Events of Default. An "Event of Defact™ shall mesn, with respect to 3 Party
("Defaulting Party”), fhe occurrence of any of the following:

6.1.1 any represeniafion or wamanly made by the Defaulting Party hersin shail at any
time prove to be falss or misjeeding in any respect matexial to this Agretment;
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6.1.2 the fflure of the Defaulting Party to perform any covenant set forth in this
Apreement (cxcep! 1o the extent constituting a separate Event of Defanlt) and
such fablure is not cured within fifleen (15) Busiacss Days afier writien natics
via certifiedd mail theroof to the Defanking Party;

§.1.3  the Dedanling Party consolidates or amalgamates with, merges with or into, or

‘ transfers alt or substanfially al} of its 2gsels io, anciher entity and, 2t the fime of such
consolidation, amaigamation, werger ov tramsfes, the resuling, surviving or
wransferee enlity fails to assume 8! of the obligations of such Party under this
Agreement; .

.14 the fallure to mske when due, any payment required purssaat ko this Agreement if

" such fallure is not remedied within Sficen (15) Business Days efier writlen notice®

viaocrtiﬁedmaﬂofsudtﬁihueisgimhyﬂwomuwor' :

C613 mmmngmoﬁ!mmmmm mmmwwqmesmma

_pmawdmgmda'myhanbwwy insolvency, feorganization or similar law, ar has
any such pelition fled or commenced against # and such petition is not withdrawn:
or dismissed within thirty (30) days afier such filing, f) makes an assigament or

. any goneral arangement for the besefit of croditors, (i) otherwise becomes

- -bmuptmmhm&wwmmd} {iv) bas a iquidator, administrator,

Tocisiver, trustee, consérvator or similac official appointed with respect to it orany
mbsmua]pwhmoﬁtspmpmynrm :or (¥} is wable to pay its debts as they
fail due.

i : t of Defagli. Upon the occumence. (and continuation beyoad the
applicable cure period) of sy Bvent of Defaukt with respect to a Defulting Party, the Non-
Befwiang?myslmllhmﬂtnghtmmmmﬂmﬁmmmdmaﬂngmsmd
remedies available to it in law or in equity.

Crher Texmination Events. Termination may occur upon thitty 30 days writisn notice by
cither Party upon ‘issuance of am order by a court or regulstory body of compelent
Jurisdiction that substantially prevents either party from performing obligations purstant fo
ihiis agreamenl. 1n the event thol lerminating event of this kind ocours, tic Parties agree 10
negotisfe in pood &tﬁiomnbolhhhmhmwmmcmmeqmvelunmthem

' created by this sgreement.

ARTICLE ¥II
LIMITATIONS; DUTY TO MIYICATE

" Limitation of Rempedies, Lisbllity and Demages THE PARTIES CONFIRM THAT THE
- EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS

AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREQF. FOR BREACH OF
ANY PROVISION OF THES AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR?E LIABILITY SHALL BE LIMITED AS SET FORTH W SUCH
FROVISION ANE ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN
BQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED -TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
" REMEDIES OR DAMAGES AT LAW OR IN BQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN BAPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
 DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

7.2 Dulyto Mitigate. Each Paty agrees that it has s duty to mitigate damages and covendnis
that it will nse commercially reasonebls efforts o minimize any dammges it mmay incur as
a result of the other Party's performance or non-perfotmance of (his Agreemmend.

COVERNING LAW - DISPUTE RESOLUTION

8.1  Goveming Law and Jurisdictiop, THIS AGREEMENT AND THE RIGHTS AND
- DUTIES OF THE PARTTES HEREUNDER SHALL BE GOVERNED BY AND.
CONSTRUED, ENPORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMIL,TON COUNTY OHIO.

82 -MM Auyclam,eon@ersyordimtcmshgoutofonelaﬁngmmls
Agreement, o the byeach thercof, shall be resolved fully and finally by binding arbitration
under the Comumercial Rules, but not the edministration, of the American Arbjtration

Association, except 10 the extent that the Commercial Reles conflict with this provision, in

which event, this Agresment shall control. This wbitration provision shal? pot Linzit the
right of cither Party prior 1o or daring any such dispute to seek, use, and employ ancillary,
or preliminary or permanest rights and/or remedies, judicisl or otherwise, for the purposes
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maimaining the statos goo unltil such time a5 the arbitration award is rondered of the
dispate ts otherwise vesolved. The arbitration shall be condizad in Cincionati, Oldo amd
the Jaws of Ohio shall povemn the consiruction and intevprofation of this Agrecaent, except
. %o provisions 1elated to corflict of laws. Within ten (10) Business Days of service of 2
Domand for Arbitration, the partios mdy apste upon a sole erhitrator, of if 2 sole asbitrator
catmot be agrecd upon, 8 panel of theee arbitrators shall be Ramed. One arbitrator shall be
sclected by CRS and one shall be selecked by Buyee A knowiedgeable, disinterested and
impartial arbitrator shall be s=lected by the two arbitrators so sppeinted by the parties. If
e whitrators appointed by the peties cammot agres apon the thind abitfator within ten
(10) Business Days, then ¢ither Party my spply 1o any judge ih any court of compelient
jurisdiction for appoimment of the third sbitratot. There shall be no discovery during the
wrbitration other than the exchange of information that Is provided fo tie atbitrator{s) by
the Parties. The arbitrator{s) shall hawe the authority only 1o award eqnitable relief and
compensatory damages, and shalf not have the authority to awmd puenitive dawages or
other Don-compeasatory daigages. The decision of fie arbitrator(s) shall be rendered
within sixty (60) Business Days after the date of the selection of Lhe arbitratos{s) or within
such pesiodd as the Parties may otherwise apice.  Each Party shall be responsible for the
fies, expenses and costs incomned by the arbitrator appointed by each Party, and the fees,
expenses and costs of the thind arbitrator {or sinple arbitratar) shall be bome eqeally by the
Puties: The decision of the drbitrator(s) shall be final and binding and may not be
appealed. Anyi’ntymayapplylomymbavhgjamdmﬁomfom the decision of
the arbitrator{s) and to oblein a judgment thereon
Notwithstanding the farsgoing, ﬂz?zﬁumymmlmmmﬂnswm
mrdanocmthruwimamdomdmnswnhmbmngmqmmdmfonwmcpmwdmas
mfotﬁxmﬂusmm. :

ARTICLE O
MISCELLANEQUS

Rapresentations apd Wartanties. On the Eficctive Date and 0g the date of entering into this
Agreemcant, each Party reprosents emd wamants to the other Pasty that: (a) it is duly
organized, validiy existing and in povd standing under the baws of the jurisdiction of ity
formations and s qualificd to condect jis bustness in each jurisdiction; (b) i has ol
regulstory smthorizations pecessary for it 1o legally perform its obligations vnder this
Agrecment and any other documentation relating to this Agreement; (c) the exeoution,
delivery and performance of this Agreement and any other documentation relating 1o this
Agreement are withia its powers, lmve been duly suthorized by all necessasy action and do
not viglate sy of the terms and conditions in its govesning documents, amy contracls to
which it is a party or any faw, rele, regulation, order or similar provision spplicable o it;
(d) there are no banknupicy proceedings peading or being contemplsted by it or, to ils
knowiedge, threatened against it; (¢} there is not pending or, 1o its knowledge, threatened
against it or any of'its affilistes any legal proceedings that could materiafly adversely affect
its ability to perform its obligetion vnder this Agrecment ot any other docurnent relating ko
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this Agreement; () no Event of Defaall or cvent which, with the giving of notice or lapse
of time, or both, would constitite an Eveat of Defmlt with respect 10 it bas ocourred and Js
continuing end no such cvent or circumstance would ocour as a result of its entering into or
pestorming its obligations under this Agrcement or any other document relatiog to this
Agrezment or any Transaction; and (g) il is acting for its own account, has made Uts own
independent decision fo enter indo this Agreement and as to whether such Agrecment is
appropriste or proper for it based upon its own judgment, is not relying upon the advice or

_ Wmﬁﬁomof&co&w?mhmdﬁngandkmpaﬂcofmng!hemof
and inderstending and understands end accepts, the kezms, conditions and risks of this
Agreement. '

92  Assignment. Thi¢ Agreement shall be sssigneblc by CRS without the Cousterparty's
couseat provided such assignment js fo ey other direct or indirect subsidiary of Cinergy-
Com. provided that such direct or indivect subsidiary has an equivalcnt or higher credit
raling thar: CRS. Any othér assignment by cither Party of this Agretment or any rigitts or
obligtion hereunder shall be made onty with the wiitien consent of ths othex Party, which

_ conseat shall not be wreasonably withheld. T

93 HNofices. All notices, requests, staiements or payments shall be made es specified below.
: Notices tequived to be in writing shell be delivered by lefter, facsimile or. olher
documentary form® provided there is some form of confinnation that the receiving party
actually recsived the notice. Notice by regular mail shall. be deemed 10 have been
received three (3) Business Days afier it has been sent. Notico by fersimile or hand
delivery shall be decmcd 10 have been received by the close of the Business Day on which
it was transmined oc hand defivered (unjess wansmitted or hand delivered after close of
pormal business hours, in which case ¥ shall be deemed to have been received at the ¢lase of
the next Business Day). Notice by ovemight or courier shall be deemed to bave been
received two (2) Business Days after it has been senl. A Party may chanpe its addresses

by providing otice of tbe samc in accordance with this Section 9.3.

To CRS:

James B, Gainer

139 East Feurth Street
Cincinaati, OH 45202
Phone - 513-287-2633
Fax_ 513-287-1002

To Counterparty:

Dick Wiese

Director Facilitizs Manapement
Mercy Hospital Clermont

3000 Hospitat Drive

Balavia, OH 45103-1998

Phone -- 513-732-8568
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M%Wmmhmmwﬁbm%hﬂmrﬂaﬁngm
the subject malter contemplated by this Agreement. This Agreement shalkt be considered
for all parposss as prepared through the joint etionls of the Parties and shakl not be
consirued against one Paty or ths other as 3 result of the preparation, swbstitntion,
submisston or other event of nepotiation, drafting or exceation hereof. Mo amendment or
modification 1o this Apreement shall be exforcesble mless set futh jn writing apd
exesuted by both Parties. This Agreement shall not impart any rights enforcenble by my
third perty (other than a pevmitied siccessor or assignee bound 1o this Agreement). No
waiver by 2 Pasty of any defanlt by the other Party shall be constraed as a waiver of 2y
other default. Any provision declared or rendered unlawdisl by any applicable sout of law
or regulatory agency or deemed untawiul beoause of 3 statwiory change wili not otherwise
affect the remaining Tawiul obligations that arise under this Agreement. The headings
used herein are for convenience sod reference purpasos only. All indemnity and aedit
ﬂgmswmﬁhmbdxmmvmmemmlmﬁmwupmmofﬂnsAgmcm&r
thrwmm

Confdentislity. Neither Payty shali disclose the wrms of conditians of this Apresment to a
third party {other thar the Party’s eroployees, Affilistes, enders, eounsel, accoumtauts or
advisors who have & need o kmow such information and have agresd 10 keep such terme
confidentinl) except in order % comply with eny oppliceble Jaw, regulation, or in
connection with any eourt or reguistory proceeding applicable to such Parly; provided,
however, cach Party shall, to the exient practicable, use reasonsble efforts to prevent or
limit the disclosure. The Parties shall be entitiad 1o al! remedies available af Iaw or @
cquity te coforee, or sgek rolief in connection with, this confidentiality obligation.

Counterpants. This Agreement may be separately execuied in coumterparis each of which
when so executed shall be decmed fo constitte ons and the sane Agresment.

This Agrcement supersedes and replaces i iis entirety the agreement between CRS 2nd
Coomterperty dated Qctober 28, 2004 and as well as any other settleroemt agresments
batwesn Cavmierparty and Cinergy Comp. or 2oy other Cinergy enhity related to PUCO
Case No. 92-1653-EL-ETP. By signing this Agrecment, Covaterparty, CRS and Cinerey
Comp. {on behalf of all Cinergy entilics) sgree to this provision,

CONFIDENT)AL -
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_m%hwmmmﬁmm!mhexumdbyﬁwdulysmm ﬂ)

representatives in mulﬁple comterpents as of the Effective Date.

CINERGY RETALL SALES, LLC " COUNTERPARTY
| Dred Whede

=

BY: AR

Tite P2 QEMR Foaercanes

Date: fﬁﬂjﬁfof{'

AS to clause 9.7:

CINERGY CORP. A’\/

Title: %f'!(‘iﬂl Coun S

Date: o s 28 oo
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Exhibit A:
Custoreer Group: Mercy Hospital Clermont
Quarterly Option Payment Calculation

Thee CRS optiou paymen| will be equivalent 1 the actaal 3ok paid t0 The Ciaclomati Ges & Electric Coropany
ot the Ballowing, billing charges under ite onscket-based standard service offer appraved by U Commizsion in
Case No. 03-93-EL-ATA:

Ome {1) Mit per KW of pencration

Anncally Adjusted Compenent of POLR, Charge (AAC) .

Fugl 20d Purchase Power (FPP) - excluding Emission Allawance Expenst
infiustrochere Maintesance Fund {OMF) Clorge o cxessy of 43 of “lite ¢~

% & 4 & =

. Bmmmwwmw»mwwmmdmmm
CG&EMMWMmNMmWWMmMMOG&EWMMM
C1172005,

Ammmmmmma&mmmmwwwm Chmmlsdonin&urb.mal-
EL-ATA to The Cinchunti Gaz & Ekvrk: Comypazy, wbo avoids the System Relishility Tracker [SRT), will
have their option payments sdfasicd for the valuz ofhe SEY that CGRE wobld heve seceived bad the castomer
been a standard Wil custonser beginsing Javuary 1, 7005, The sdjatinent whE be colculzted by ixking the toal
vilve of the ST thet OGRE woald bave received in 2005 1nd doducting it aqually from the first four opfion
yaymeats 10 beyoocived by the comtomer.

11
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EXHIBIT B:
Customer Group: Mercy Hospital Clenzont
CRS Generation Raies for Former Rate DS Standard Service Customers

Net Monihiy B :
Cumputed b accordance with the following charges, (Kiswatt of devand is
abbreviated 25 KW and kilowstt-bowrs are abbreviated as KWe)

Gentration Charges
{2) Demand Chargs X
First 1900 idiowalts .vrvesrs STASH pe KW
Additionsd iiloraits S8.0574 por kW
. (%) Eacrgy Charge

Billing Dessand Bowes I ouvreremremsmsoreeeens FUIS576 per kWD
Addithonal KIHowEH-DOUIS ceeniecsasrorrermsrrisines SRULS266 per kWh

Emission Allvwance
.- Customar will pay monihly 2o ameust equivalent to lie emission
allowance expense component of the PUCO approved CC&E fud claase.

Tranmekstion Charpes -
Customer will pxy » tropasission charpe equivalent to the sum of
applicable tranymission charges that they wonld pay o CGEE 2s 2
standard tarifl cnshoner.

Rate Stabilization Charge

Clnergy Retal] Sales will refmburse the casiomer for apy Rate
Stablization Charpe (REC) actwally gald by the custenter.

4
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_ Exhibit C:
Customer Group: Mercy Hospital Clermont
Customer Account List
This agrecoent pertains {o the following Mercy Hospits] Clermaont accouats:
cONFmEN“AL
3}
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OPTION AGREEMENT
CONFIDENTIAL PROPRIETARY
CINERGY RETAIL SALES, LLC
AND

MCCULLOUGH-HYDE MEMORIAL HOSPITAL

This Option Agreement {the "Agreement™) is entered into as of this 30th day of December
2004 (the “Effective Daw") by and between Cinergy Retail Sales, LLC ("CRS”) a Delaware
Simited linbility company, andé McCullough-Hyde Memorial Hospital {*Countcrpany™), a not for

. profit corporation (each individually s “Party” or collectively the "Parties™).

RECITALS -

WHEREAS, McCuliough-Hyde Memorial Hospital is 2 member of the Ohio Hospitals
Association and is focated within the relail delivery service teqritory of The Cincinnati Gas
& Eteciric Company (“CG&E"),

' WHEREAS, CRS has bees cemified by the Public Uilities Cmimissiim of Ohio as a¢
Certified Retail Electric Supplier ("CRES™) and bas the authority (o engage in the ssle of
clectrical power at refail;

WHERREAS, CRS and Counlerparty dssire to establish terms and condition for this option.

NOW, TRERERORE, for and in consideralion of the mumtuz! covenents contained berein,
-the Parties agree as fatiows:

ARTICLE |
DEFINITIONS

The following definitions end any {enns defined in this Agreement shall app!y
hereunder.

"Affiliale” rorans, with respect io any petson, any other person {other than an individual) thay,
dircetly or indirectiy, throvgh one or more imsrmediaries, controls, or is comrolied by, or is snder
common control witk, such person, For this purpese, “conuol® means the direct or tndirest
ovnership of en {10) percent of more.. )

"Business Day" means a day on which Federal Retserve member banks in Ohio are oper R
business; and a Business Day shall open at 8:00 am. and close at 5:00 p.m. easlern prevailing
lime, wnless otherwise gereed io by the Parites in writing,

“Counterparty's Maximom Deimand” means Counterpary's combined maximum demeand for all

e e e it ———————— . Ay

Cipargy i.‘oxpm:ate Recorge
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of Commerparty’'s secobnls a5 of Jenuery 3, 2005, TRADE SECRET

“Capagity” has the mesning sci forth in eny Trensmission Provider's lariff or MISO's

transmission tanfl, as amended from lims to ime, or a3 defined in any teapsmission anff of &
successor to MISO.

"Contract Price™ means the price in SUS as set forth in Exhibit B to be paid by Counterparty o
CRS [or the purchase of the Encry under this Agrecment,

“Defaulting Party” shall have the meaning miﬁed i Section 6.1.

"Encrey” meons electric energy of the character commonly known as three-phase, sixty henz
slectric energy thal is delivered al the nominal vohtage of the Delivery Point, expressed in
megawatt hours {MWh).

“Event of Defeu]l” shall have the meaning speclﬁed in Section 6.1.

* “FERC" means the Federal Energ_y Regulstory Commission or any swccessot agency thereto.

"Fizn" means, with respect to 3 Transaciion, hat the only excuse Jor the Eaiture 1o deliver Enegy
by CRS or the failure 1o rar:ewc Euergy by the Counterparty.is Force Majeure or the mher'Partfs
Bifture to perform.

“Full Reauirements Enesgy” means, exeept as provided hercin, thet Counterpasty shall purchase
all of #s retail Encrgy requirements for jis facility from CRS and that Counterparty shall not resell
any of the Energy provided hereunder to any thisd panty.

“fnftrest Rate” means, for any date the Jesser of {a) two (2) percent over the per annum rate of

interest equal to the prime lending rate ("Prime Rate”) as may be published from time 1o time in
the Federal Reserve Statistical Releage B 15: or (b) the maximum fawful interes: rare.

"MW" means mepgawail, )
“Ferm® shall have the meaning specified i Asticle 4.1

Providars® means the entity or entities Iransnnmng or transporting the Encrgy
on behalf of CRS or Counterparty to the Delivery Point.

ARTICLEN
OPTION

2.1 Counterparty durrullly receives its eleciric service from The Cincinmati Gas & Electric
Company (“CG&E") pursuant to the applicable tariffs rates or will provide notice that it

CONFIDENTIAL ’
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will tske elechrk service from OGRE in scoordance with spphicable CGAE tariff
reguirements. Coumterparty hereby grants 1o CRS the exclusive option, vpon thinty (30)
days notice, to serve all of Counerpaniy's accounts and load set forth in Exhibh C,
inc!n:ding any incrcases in accordance wilh Section 31, as of December 31, 2004
(“Option”}. _
2.2 CRS shall have the right to exercise this Option 21 any time during the Term of this
Agreement.

23 In exchange for Co:mtc:pmy_gnnﬁng CRS this option, CRS agrees o pay Counlerpanty
cach calendar year quarter of the Teym, untit exercise of the Option, the amount set forth

on Exhibit A (“Cption Payment™),

24 Because this s an exclusive Option, in the even! Counerparty leaves its eurrent electric

“gervies and receives slectric service from any thivd party that is not CES or an Affitiate of

CRS, ther CRS shal) cease all Dptios Paymenis aad this Agmcmenlshall lermainate and al}
obligations of the Parties hercunder shall iemminate.

2.5 ITCRS exercises its Option, the Partizs shall enter into-a power sale agreement, including
1he texms get forth in Anicle OI

) ARTICLE IIf
CRES POWER CONTRACT TERMS

3.0 in the cvemt CRS exemises its option, the power ssle agreement between CRS and
Cownterparty shall include the bllowing tevms:

a. Energy Quantity and Type. CRS shail provide Counlerparty with Fiom, Fuf!
Requiremsnts Enetgy and Capacity up to 3 MWs greater than Counterparly’s
Maximum Deand For al of its accounts as of January 1, 2005 (*Cuantity™
If during the Term of this Agreement, Counterparty has additional lead or
accounts greater than IMW, then such new Joad or account is nol inchuded
within the ferms of this Agreement and CRS shaff have no obligation 1o provide
Energy and Capacity o Counterpaity above the Quantity st forth hercin.

b. Transmission Service ead Charges. Transmission service will be provided in
eccordance with the open access lramsmission wriff of the Midwest
Independent Transmistion System Operator, Inc. ‘Charges will be asgessed
consistens with the otherwise appliceble CG&E renail wnifl retes sad riders as
they may be amended, from time 10 time, or any snccessor (ariff,

¢. Contrael Price. The Coatract Price is 21 forth in Exhibits A and B,

d. Change lo Prices. As a relaif sale, the power sale sgreement is not snbject to

CONFIDENTIAL
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the jurisdiction of the FERC; nor shail either Party seek lo have the FERC
ssert jurisdicion over the Agreement. Howaver, to the extent that either the
FERC or the Public Utilities Commission of Ohio asserts jurisdiction aver the
Amh?ﬂi&m&a‘ﬂm%ﬂmt?ﬁcewmﬁcﬂabﬂwkjwm
rezsonsble and consistent with the public interest Nsither CRS nor
Counterpasty shall seek to modify the Cultrai:l Price through the auspices of

any regulatory body.

¢. Jemm The term of the power sale agreement shall be through December 31,
2608, . .

AR'[‘]CLE v
: TERM OFAGREEMENT -

41  Apreement Term and Effective Bate This Agreunmt shnll become clfective upon
. execulion by the Pantics. Fhis Agrecment shall extend Bom Janmry 1, 2005 shrough and
moluding December 31, 2008, unless lerminated eatdier in accordance mth the 1ermis of

this Agreement (“Tenn").

42  Alter Termination. The applicable provisions of this Agreemenl shall continue i effect .
‘ after termination thereof 1o the extent necessary to provide for final billing, bitling

adjustments and paymsats.

ARTICLEY
BILLING

31 Paymem. CRS shali submit the Option Payment to Counterparty within thinty (3Q) days
efier the ¢nd of cach calendar year quarter,  The payment shall be submitied to the
 following account or address: ,

Director, Acoounting
McCuilough-Hyde Memonial Hospital
110 North Poplar Sereet

Oxiord, Ohio 45056

ARTICLEW]
DEFAVULTS AND REMEDIES

6.0 Evepls of Default An "Event of Deflault® shall mean, with respect to & Panty
("Defmdting Panty”), the eccunence of any of the followiag:
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any representation or warmty made by the Defaulling Panty herein shall of any
time prove o be false or sisleading in any respect matenal lo this Agrecment;

the failure of the Defaulting Party 1o perfonm any covenant sef forth W this
Agzeement (except {6 the extont copstituting 2-separate Event of Defaull} and
such falloe is nok cured within fifteen {15) Business Days after writlen notice
via cestified meail thereof to tbe Defaulting Party;

the. Defaulting Parly consolidates oramelgamsles with, mevges with or inlo, or
transfirs all or stbstantis)ly all of its assets to, another entity and, af the time of sush
consolidetion,  emalgemation, merger of iransfes, the resulting, surviving or
transferee emity fils to sssume all of the obligations of such Party under this
Agreemen;

the failere 1o make when dwz, dny payment required pursuant {0 this Agreement i

Ssuch Eibure is not remedied within Gficen (15) Business Days after wrilticn notice
via cenified mail of swch failure is given by the other Pany o

the Defavlting Party {i) files e petiion or otherwiss commences or acquicscesina
proceeding under any bankrupicy, msolvency, reotganization or simflar lew, or has
any such petition Bled or commenced agains! it and such pétilion is not withdrawn
or dismissed witkin thirty (30) days afler such {iling, (&) orakes en assignment ar
any genoral arrangoment for the benef of creditors, (iii) otherwise becomes
brankrupt or insolvent (howeveg svidenced), (iv) has a hqudstor, administratos,
receiver, trusiee, conservator or sirailar official appointed with respect 1o if or any
substantial postion of ils property or assels, or (v) is unable to pay its debis as they
fall doe.

Remedies vpop gn Evemt of Defaull. Upon the occurvence (and comtinuation beyond the
applicable cure period) of an Event of Defavlt with respect to a Defauliing Pasty, the Mon-
Delauliing Party shall have the sight to renminate s Agreement and exercise o} Aights and
remedies avajiable to it in law or ip equity.

Qther Termination Evenis. Termination may occur upon thirty 30 days writien notice by
eithor Party upon issuance of an order by a court or regulatory body of competent
jurisdiction that substamijally prevents either panty from pecforming obligations pursvant 1o
this agzecment. In the event that terminating event of this kind occurs, the Partics agree 1o
aegoliste in good fith to retum both Parties 10 an economic outcome equwelem 1o 1he one
created by this agreement.

ARTICLE VI
LIMITATIONS; DUTY TO MITIGATE

Limifation of Remedies. Liabifity and Damages. THE PARTIES CONFIRM THAT THE

CONFIDENTIAL
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EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREUF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE. OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
FROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN

EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED -HEREIN, THE OBLIGORTS LIABILITY SHALL BE
LEMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALY OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT

- DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,

BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE, IT 1S THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERET),

. INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH

MEGLIGENCE IS SOLE, JORNT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TC BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE YHAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY 1S INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THEE HARM OR LOSS.

Dty 1o Mitigate. Yach Parry agrees that ir bas a duty 1o mitigate darnages and covenants
that it will use commercialiy reasanable cforts to minimize any demagss it may incur as
3 result of the other Party’s performancy or non-performance of this Agreement.

ARTICLE YIII
. GOVERNING LAW - DISPUTE RESOLUTION

Governing Law gnd Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOYERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL, COURTS LOCATED IN HAMILTON COUNTY OHIO.

ispute utica. Any claim, cogtroversy or disputc arising out of or relating o tis
Agrecment, or the breach thezenf, shall be resolved fidly and finzly by binding arbitration
under the Commercis! Rules, bur not the sdminictretion, of the American Arbilration
Asspciation, except to the extent that the Commercial Rules conflict with this provision, in

CONFIDENTIAL
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which event, this Agreement shall control. This asbitration provision shalf vot mit the
right of either Panty prior to or diring any such dispute [0 s=ck, use, and employ ancillary,

* or prefimiuary or permaaneni rights and/or remedies, jadicial or otherwise, for the parposcs

maintaining the status quo until such time at the arbitration award is rendered of the
dispie Is otherwise resolved. The arbiration shall be conducted in Cincinnati, Ohio and
the laws of Ohio shail gover the construction and interpretation of this Agreement, except
to provisions redated to conflict of laws. Within ten {10} Busizess Days of service of a
Demand for Arbitgation, the patties may agrec upon 2 sole arbitrator, or if 2 sol¢ asbitrator
cannot be agreed upan, 2 panel of three arbitrators shall be named. Qoe acbitrator shall be
selected by CRS and one shall be solected by Bayer. A knowledgesble, disintercsted and
impartial arbitrator shall be seleoted by the two arbitrators so appoisdted by the pasties. If
the arbitrators appointed by the pmties camnot agree.upon the thind arbiralor within ten
{1() Business Days, then ¢ither Party may apply (o any judge in any court of competent
jurisdiction for appointment of the Guird arbiwrstor. There shall be no discovery during the
arbitration other than the exchange of nformation that is provided 10 1he arbitrator(s) by
the Parties. The arbitrator(s} shall have the authority only 1o award equitable celief and
compensztory damages, and shall not have the avthority to award punitive damages or
other noo-compensaiory. damages. The decision of the arbitrator(sy shall be rendesed
within sixty (60) Business Days after the date of the selection of the arbitrator(s} or withi
sech period as the Parties may otherwise agree. Each Pany shail be sespousible for lhe
fees, expenses and costs incurred by the arbitrator appoinied by each Parly, and the fees,
expenses and costs of the thind arbitrator {or single arbitrator) shail be borne equaily by the
Parties. The decision of the asbitrator(s) shall be final and binding and may not be
appealed. Any Pary may.appiy lo any court having jurisdiction to enforce the decision of
the arbitrator(s) and fo obtain a Jusgment theveon.

Notwithstanding the forzgoing, the Parties may cancel or lcrminate this Apreement in
sccoedance with its terms and conditions without bejug required 1o follow the procedures
set forth & this Arficle.

ARTICLE £X
MISCELLANEQUS

Represeniations and Wangpmties. On the Effective Date and on the date of cnlering into Usis

S0 379

Agreement, cach Paty represents and wamrants W the other Pty thal: (2} it is duly -

craenized, validly existing and in good standing wnder the laws of the jurisdiction of iy
formation and is quafified to conduct #s business in each jurisdicton: (G} it has all
regulaiory authorizations necessery for it to legally perform iis obligations under this
Agreemernt and any other documentation relating to this Agreement; (o) the execution,
delivery and performance of this Agreement and any other documentatior relating %o this
Agretinent arc within s powers, have been duly amhorized by a)l necessary attion and do
oot viclate any of the terms and conditions in its govemning documents, any contracts to
which 1 is 2 party or any law, nule, regulation, order or similar provision applicable to it;
{d) there are vo bankrupiey precesdings pending or being contemplated by it or, to its
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knowiedge, threstened against it; (€) there is not pending 0z, to its knowicdge, threatened
against it o auy of ite affifistes any legal proceedings that could materially adversely affect
its ability to perfonm its obligation onder this Agrecment or swy other document relating to
this Agreoment; {f) no Event of Defanlt or event which, with the giving of notice or lapse
of lime, ar both, would constitute 21 Event of Default with respect (o it has occumed and &
continuing and no such cvent of circumstance would occur a3 2 result of its sntering into or
performing its obligetions under this Agreement or ary other document relating to this
Agreement or ey Trarsaction; and (g} it is acting foc its own socownt, has made its own
indepmdentdecisionwmhmmisAgrmmqumdastowheﬂmmdzAgrmuis
approptiete.ar proper o it based upon its own jodgment, is nof relying wpon the advice or

. recommendations of the other Party in 5o doing, snd is capable of asscssing the merits of
and enderstanding and undersiands and secepts, the lemms, conditions and risks of this
Apreement.

9.1 Assignment This Agrecment shall be assignsble by CRS without the Counterparty’s
consen! provided such assigmnent s to eny other direct or indirect-subsidiary of Cinergy
Corp. provided that such direct ar indirect subsidisry has an equivaiend or higher credit
rating than CRS. Any other assignment by cither Party of this Agreement or amy rights or
obEgation hereunder shall he made only with the written consent of the olher Party, which
consent shall not be vruczsonably withheld. -

43 Notiess. All notices, requests, statements or payments shall be made #3 specified below.
Notices required 10 be in wiiting shal! be debivered by ktter, Besimile or other
documentary fonm’ provided there is some foon of confirmation that the receiving pacty
actpaily received the notice. Notice by reguler mail shall be deemed (o have been
received fhree {3) Bosiness Days after it has beca senl. Notice by -fecsimile or hand
defivery shall be deemed to kave been received by the close of the Busingss Day on which
il was wansmitted or hand defivered {unless transmitied or hand delivered afier closé of
nomnal business hours, in which case it shall be deemed to have been received et the close of
the nex1 Business Day). Notics by overnight or conrier shall be deemed to have been
received two [2) Business Days affer It bas been sent, A Party may change s addresses
by providing netice of the sine in accordance with this Section 9.3.

To CRS:

Semes B. Gainer

139 Enst Fourth Su-ect -
Cincinnaii, OH 45202
Phone - $13-287-2633
Fax__ 513-287-1902

To Counterparty:

Jobn Sherron

CONFIDENTIAL
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Phone - 513-524-5650

94  Ggneral, This Agreement coastilutes the entire agresment between [he Parties refatiag to
the subject matter contemplated by this Agresment. This Agreement shall be considercd
for al} purposes as prepared Uwough the joint efforts of the Parties and shall nol be ,
construed apainst oue Party or the other as a result of the preparstion, substitution, {
submission or oiher svent of nepotiation, drafing or exceution hereof, No amendment or
modification to this Agreement shall be enforceabls unless set forth m writing and
executed by both Partiss. This Agreement shall not impant any nights enforceable by any
third party (other than a pormitted successor or assignee bound o this Agreement). No
wajver by a Parly of any default by the other Party shall be construed 25 a waiver of any
other default. Any provisiom dechired or rendersd unlewfid by any applicable court of law’
of rogulsiory agency of deemed unlawiul because of 2 statatory change will not otherwise
affect the remaining lawful obligations that arise snder this Agréement. The headings
used herein are for convenicnee and reference purposes only. All indexmmity and audit
vights contained herein shall survive the waniration or expiration of this Agreement for
three {3) yews.

9.5  Confidentialily. Neither Party shall disclose the terms or conditions of this Agreement 1o 2
third party (other than the Party’s employees, Affiliates, lenders, counsel, accountants or
sdvisors who have a veed to know such information a:d have agreed to keep such tenns
confidential) excepl in order to comply with amy applicable taw, regulstion, or
comection with any court or rgulatory procecding applicable te suck Party; provided,
bowsver, cach Party shall, to the extent practicabl, use reasonable ciforts v prevest of .
Kmit the disclosare, The Panies sheil be ontitled 10 all semcdies available at law or in
equity to enforve, or seek refief in coaneciion with, this confidentiality obligation.

¢6 Counlerpanis. This Agrecment may be separately executed in counterparis ¢3ch of which
when 5o exceuted shall be deerned to canstinite onc and the same Agrecencat.

9.7  This Agreement supsrsedes and replaces in 2 entirety the agresment between CRS and
Counterparty dated October 2§, 2004 and as well a5 aqy other setiiement agfecmenis
between Connterparty and Cinergy Corp. or any other Cinergy enlity related to PUCO

. Case No. 99-1658.EL-ETP. By signing this Agrezment, Counterparty, CRS and Cinesgy
Cormp. {on behall of 21i Cinergy enlifies} agree 1o this provision.
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B

The Parties have caused this Agreement 10 be execuied by their dely authorzed -
Tepresentatives in mmuliiple counterparis as of the Effective Duts.

CINERGY RETANL SALES, LLC COUNTERPARTY

By: i
Richard Danicls .
Title: President and C.E.O. =

"
s LTI RAAIN A O SR AR

Date: | ifa Tf '3 Daie: \Qlj-q\oq
=7 I S
As o clause 9.7:

w0
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. Exhibit A: CRET :

Castomer Group: McCullough-Hyde Memorial Hospital I
Quarterly Option Payment Calculation

The CRS option paymeat will be cuivalen! b the acwal 2moun: paid to The Cincitnyati Gas & Eleetric Company
iunheM«mgb’ﬁmgMguM«ﬁsmkﬁMMdudmuﬂ&eryﬁmem
Cuse Mo 03-93-EL-ATA:

Qoe (1) Mil per ¥Wh of generation

Asmsslly Adjusicd Camponcar of POLK Charge (AAC)

Fuel sod Puschzse Pawer {FPP) ~ ¢xcludiog Emission Alvwanct Expense

Infrastscture Maimenance Fund (1AF) Cherge is cxcess of 4% of "Finke g~

Edchric Choice Insufficicnt Repem Netice Fee charged 1o costarmers, wiio have given notice of their serum 1o
%ﬁ%ﬂuﬁmmﬂkhlmwmmmm&Emnwm
Pi/31/2005 -

" & 4 .= @

A custoines aor paying the weiker-based staridasd service offer spproved by the Commssion i Case No. 03-93-
EL-ATA w The Cincinasti Gas & Eivetic Covpany, who avoids the Sysiem Reliabiltity Tcackce (SRT), will
hre their option payments adjusted for the value of the ST it CGLE would have recsived bad the cosomer
been 3 standurd Wil customer begining Suwary 1, 2005 The adjusiment will be caloulated by taking ibe wial
valoe of the SEF that QG&E woﬂﬁhwmimdmm:nddednmgnwnﬂyfwmmfmrwmm
paymecars 1o be received by the costomer.
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EXHIBIT B:
Customer Group: McCullough-Hyde Memorial Hospital
CRS Generation and Transmission Rates for former Rate DM Standard
Service Customers '

Met Monthly BRI
Censputed in sccordance whih the foltowiag charges. (Kilowait of demand is
abbreviated ps KW and Kitowast-howrs sre shbrevipted 23 kWhi:

Generstion Charges
(2) Summer
First 2,300 kBowati-l0urs veceme s oeemsarreasiosecon SODFTSHE per KWR
Next 3,280 kilewHE-DOUrS e rerrersiesammcncnmnre e S8013952 per KWh
ASHBIT RBUWIHDOIS sovirarivesrveprmsseneone H-BUSST0 per kWD
(b} Winler ‘
First 2,800 KIow) H-BOUTE smesrvavmrrmrosrnasnaseen ~ JO.845430 per kW -

Next 3,200 MO SIE-ROUTS scsrssinmreverersservirenens SIBIISEY per KPR
Avdilinnal KRowall-Bours cusser sersssacverssmense 0005191 per KWh

* Emission Aliowsnee .
Customer wiit way mvuchly ay emount cquivalent 1o tha ewigsion
sliowanee expense enmpanént of the PUCO approved CGEE fucl clamse,

Transmission Charges
Custoraer will pay a transmission thacge equivalent io the suta of 3lt
appiicable transmission charges that they would pay to CCEE x a
standard toril costomer.

Raie Stabfzation Chatge
Cinergy Retall Salts will ratmbirse the customer [or any Rate
Stubilizyifon Charge (RSC) actually paid by the customer.
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EXHIBIT B:
Customer Grotp: McCuollough-Byde Memorial Hospital
CRS Generation Rates or Former Rate DS Standard Service Customers

Net Monthly BIA
Camputed in aceordanee with ibe following charges. (Kliowat of demand &
abbrevitted a5 KW 2nd kilewart-bours are abbreviated as kWhj:

Geaeryion Charges
(*) Dewracd Charge
Fiest 1,008 SSlowatts ,.c.ocrerincemnesasisoervmvnsren STLE5TE por kW
Additioas] kitewatts $6.0574 per kW
(b} Eqergy Charge. -
Billing Demand times 300 .......oorcrvscessnsccrrsnse. SEHISSTE per kWh

Additiomd IGtowett-houss cuerevsrissenc-—erarm, S0015268 per KWh

Ernission Allowance Charper
Costomer will pay monthly 2a 2inoust cquivalent to the tmissisn
allawnnee expense esmponent of the PUCT approved CGEE foel dause,

Transmission Charges
Customer will pay & vransmission charge equivalent de the sum of ol
applicatle fransmission charpes that they wonid pay to CGEE axe
standard tarifl costomer.

Rate Stabilization Charge
Cinergy Retait Ssies wilt reimburgs the customer for any Rate
Srobitization Charge (RSC) scinaify paid by the customer,

Co Np
LDEN TI-{L 13

304

DEE gg12;5




M M e b4 um 1wy e

*

Case 1:DB-cv-OO.EAS-MRA Document 57-2 Flleo.18.f2008 Page 172 0of 185 ..°..

] SoH37Y-
CONFIDENTIAL PROPRIETARY
Exhibit C: TRADE SECRET
Customer Group: McCullough-Hyde Memorial Hospital i
| Customer Account List _
This agreomest pertains to fhe following MeCutionghe-Fiyde Memorial Hospital ccounts:
CONFIDENTIAL
)
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OPTION AGREEMENT
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EY AND BETWEEN TRADE SECRET
CINERGY RETAIL SALES, LLC
AND
DEACONESS HOSPITAL

This Option Apreement (the *Agresment”) is entered into as of this 32 day of DECEMEER.
2002 {the "Effective Date®) by end betweea Cinergy Rewi! Sales, LLC ("CRS") a Delaware
limited linbility company, and Deaconess Hospital {"Counterpany™), 2 torporation (each
individually 2 "Party” or collectvely the “Parties”).

R.E(_'JI]‘ALS

‘WHEREAS, Deaconess Hospital is & member of the Ohio Hospitals Association and is
Jocated within the rewil delivery service tomitory of The Cincinpati Gas & Elecmc

Compary (“CUG&E").

_wm.mmmmwmmu&mcﬁmﬁsﬁmwomma
Ceriified Retail Electric Supplier ("CRES™) and bas the authority 1o engage in the sale of
electricai power at retal; .

WHEREAS, CRS and Counterparty desire to establish terms and condition [or thiz oplicn.

NOW, THEREFORE, for and in consideration of the matual covenants comiained hesein,
the Parties apree as foliows:

ARTICLE L
DEFINTTIONS

The following definitions and any 1erms defined ia this Agreement shall apply
hereander.

vAffiliate™ menns, with respect to any petson, any other person (other than an individual} that,
disertly ar indirectly, throngh one or pore intermediaries, controls, ot is conteotled by, or is under
common control with, such person. For this purpose, “conirol” means the dircct or indirect
awnership of ten (10} percent or more.

“Business Day" means a dey on which Federal Reserve member banks in Ohio are open for
business; and a Business Day shall open at 3:00 a.m. and close at 5:00 p.m. casiem prevaifing
time, urless otherwise agreed fo by the Parties in wiiting,

“Connlerpariy's Maxigum Demand” mesns Counterparty’s combined maximare demand for al]

cinergy corpa:au Records

' @ CONFIDENTIAL . lﬁ'fommmﬁﬂﬂ
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“Capacity” hes the meaning sel forth in any Transmission Provider's wiff or MISOs
transmission t26iff, as amended from time to time, or as defined in any transmission tasiff of a

suceessor to MISO.

*Contract Price” means the price in $US as set forth in Exhibit B to bc paid. by Coumerpmylo

CRS for the purchase oflthnerg)rmdsrthns Agreement.

“Defaultipg Party” shall have the meaniog specified in Section 6.1, r

Mmmduﬁcmmdm-wmmmnlykmasmhm sty heriz,
glectric enerpy that is delivered at the nomiea! voltage of the Delnu'y Point, expressed in

megawait hoors (MWh),
“Bvent of Default” shal] bave the memning specified in Section 6.1,
"FERC" means the Federal Bnergy Regulatory Commission orany successor ageney thereto,

“Firm" means, m:hmspmmaTnmomummemlymhruwfaﬂmmﬂwuﬁmgy
byCRSorlhcfadmtomaweﬂmg)'bv!thomtapmy:sFomcMageumortheotherPauy's
feiture to perform. _

“Eull Requitements Energzy” means, except as provided herein, that Countexparty shall purchase
auofmmﬂﬂwmulmmmﬁrmmﬂm&mmmm&mmymﬂnmmr
anyofﬂnEwgymndedhmmdeﬂoanyﬂmdpony

*Imeresl Rate® m&ms,fotanydncﬂwlﬁserof{a)twu&)pc:m:omlhcp«munimeof
Intesest equal 10 the prime lending rale ("Prime Rate”) as mey be published from time to time in
the Federaf Reserve Statistical Rejease H. 15; or (b) the maximum lawfl interest rate. J
“M}V_"mnsnwgswaﬁ. ‘

"Yerm® shall have the mezning specified in Article 4.1
"Transmigsion Providers” mesns the estity or entities ransmitting or twansporting the Energy
on behall of CRS or Counterparty to the Defivery Point. -

ARTICLE It
OPTION

21 Coumterparly currenily receives its eleciric service from The Cincinmali Gas & Elecrric
Company (“CG&E") pmssirant 1o the applicable tariffs rates or will provide notice that it

CONFIDENT
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will take eloctric seyvice from CGRE in accordance with applicable CG&E 1nriff
requirements. Cowaterparty hereby grants 6 CRS the exclusive option, npon thiny (30)
days nolice, 10 serve ait of Comterparty’s accounts and Joad sed forth in Exhibit C,
incloding any increases v aecordanee with Section 3.5, as of December 31, 2004
("Optien™).

22 CRS shall have the right w exercise this Option 21 any tine dusing the Teem of this
Agreement.

23 In exchonpe for Conmerparty pranting CRS thlsopimmamute pay Counterparty
each catemdar year quarier of the Tenm, until exercise of the Option, the amount set frth

on Extibit & (“Oplion Payment”).

2.4  DBecause this is an exclusive Option, in the event Counicrparty leaves its cumenl electric
service and receives electric service from any thind party that js not CRS or an Affiliate of
CRS, then CRS shall ceasc alf Option Poyments and this Apreesnent shalf terminate and af)
obligations of the Paniics hersmder shall verminate.

‘25 If CRS exercises usﬂpm:hemshaummmm sale agrecmestt, incleding
uummrmﬂtmkudelﬂ.

) ARTICLE NI
CRES POWER CONTRACT TERMS

31 In the event CRS exsrcises its option, the power sale agresment between CRS and
Counterparty shall include the following terms:

3. Eneray Quantity god Typ, CRS shall provide Counterparty with Firm, Full

Energy and Capacity up 1o 3 MWs pregter than Counterparty's

Maximum Demend for all of its accounts as of January 1, 2005 {“Quantity™).

IfdnkﬁgtthumofﬂﬁsAmt.Comﬂupmyhasaﬂdiﬁumlloadm

sccounts greaier than 3MW, then such new load or account i3 pot included

within the terms of thiz Agreement aind CRS shall have no obligation 1o provide
Energy and Capacity 10 Counterparty abave the Quantity set forth herein,

b. Toansmissign Service and Chasges. Transmission service will be provided in
accordance with the open sccess transmission andf of the Midwest
lidependent Transmission Systemn Opermor, Inc. Cheepes will be assessed
consistent with the otherwise applicable CGAE retsi! tariff mates and ridess as
they may be amended, from time (0 time, or any successor tasify.

<. Coulract Price. The Contract Price is set forth in Exhibits A and B.
d. Chanoge o Prices. As o retail sele, the power sale agreement is not subject 10 A
COPIF‘DW“AL 3
308
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the jurisdiction of the FERC; nor shall either Pamty Seck to have the FERC
assert jurisdiction over the Agreemend. However, to the exient that either the
FERC or the Public Utilities Commission of Ohio asserts jutisdiction over the
Agreement, the Partics agree that the Contract Price specified abave is just and
reasgngblc and consistent with the public interest. Neither CRS nor
Counwmnyshalised:mmodafymcﬂommmmughﬂwamp:mof

any regulatory body.

e Term, mmd‘ﬂmpmmmhammslwﬂheﬂmughﬂmmbun.
2008, '

ARTICLEIV -
TERM OF AGREEMENT.

and i This Agreement shall become effective upon
execution by the Parlies. This Agreement shall- extend from Janvary 1, 2005 through and
includipg December 3£, 2008, unless terminated eariier in accordance with the terms of

this Agreement ("’I‘e:m“)

ARer Termination, The applicable provisions of this Agresment shall continpe in effecl
after termination thereof W the exient necessary to provide for finol blling, billing
adjusiunents end payments.

ARTICLE Y
BlLLING

Payment. CKRS shall subanit the Option Paymenl (o Counterparty within thirty (30) days
after the end of each calendar year quarier.  The payment shali be submitied to the
following account or address:

45006 7 >
[insert account informetion) .
An Al
ARTICLE V1
DEFAULTS AND REMEDIES

Events of Defayft. An "Event of Default” shall mean, with regpect 10 2 Pmy
{"Defanlting Party™), the occurrence of any of the following:

6.).1 amy represcniation of warranty made by ihe Defaulting Party hercin shall 2t any
timme prove (o be false or misleading in any respect matedat to tis Agreomeat:

CONFIDENTIAL
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6.i.2 the failere of the Defiulting Pasty 1o perform any covenomt sat forth in this
Agreauent {except to ihe extent conslibaling a sepecate Event of Definult,) and
such failure is not cured within fifleen {15) Business Days afier written natice
via cetified mail thoreol to the Defaulting Party; .

6.1.3 the Defulting Party consolidares of amafgar'nmwnh mergcswtihmmio or
wansfers all or substantially al! of its sssets to, another entity and, at the time of such

vonsolidation, -amalgrmation, merger or trmnsfer, the. resulling, surviving or
transferee entity fails (o assuma all of the obhgatens of such Party under this
Agmemenl;

6.14 the failure to make whea due, any payment requued pursuant o this Agreement if
such faitore is not remedied within fifieen (15} Business Days afier written gotice
vie certified it of such failare is given by the other Party; or

¢.1.5 thane&manghm()ﬁlesapwnonwmmsemmmmwmmma
grocecding under any banknupicy, inselvency, reorganization or similar law, or has
any such petition filed or commenced agoinst it 2nd sach petition B0t withdrawn
ar dismiseed within thirty £30) daye after such Giling, (iZ) makes an assignmen) or
#ny gencenl anungement for the besiefit of creditors, i) otherwise becomes
bmkmpt or insolvent (bowever evidenced), (iv)-Hias a guidator, administrator,
oceiver, mmmwmurmhroﬁmﬂappmwdmmummtmany
albawnualparﬁmnfnswupﬁtyﬂmw(v]!smnﬂclopaye!sddltsnsthcy
fali due,

62 Remedies upon an Event of Defantt. Upon the occurrence (und continvation beyond the

- applicable cure period) 6f an Evont of Defmht with respest 1o & Defenlting Party, the Noo-

Defavlting Party shail have the night {0 terminate this Agreement and exercise aff rights and
remedics available to iin daw or in equity.

6.3 Qther Termination Bvents. Tesmination may oocur vpon thirty 30 days wrilten notice by

either Perty wpon issuancs of an order by a court or regulatory bady of competent

jusisdittion that substantinlly prevenis either party from performing obligations pursuent 1o

- !hisagmmm Inihceventﬂmtennmungevmtofﬂuskmdm:s,!b:?amﬁngrmlo
negotiato in good faith to return both Parties to an economic outame equivelent to the ane

¢reated by this agreement,

ARTICLEVD
LIMITATIONS; DUTY TO MITIGATE

i aeages. THE PARTIES CONFIRM THAT THE
E{?RESS REMEDI'ES AND ME&SURES OF DAMAGES FPROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HERROF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WRICH AN EXPRESS REMEDY OR

71
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGORS LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN

EQUITY ARE WAIVED. IJF NO REMEDY OR MEASURE OF DAMAGES i§
EXPRESSLY PROVIDED HEREW, THE OBLIGORS LIABILITY SHALL BE

"LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL

DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXBEMPLARY OR INDIRECT

- DAMAGES, LOST PROFITS. OR OTHER BUSINESS INTERRUPTION DAMAGES,

BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION

" OR OTHERWISE. IT I3 THE INTENT QF THE PARTIES THAT THE LIMITATIONS

HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF- ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT QR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TQ DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY [S INCONVENIENT AND THE LIQUIDATED DAMAGES
COHSTIWTB A REASONABLE APFROXIMATION OF THE HARM OR LOSS,

Duty 10 Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants
that it will use commercially reasonable efforts to minimize any damages it moay incor as

+ a result of the other Party’s performance ot non-performance of this Agrecment.

ARTICLE VIl
GOVERNING LAW - DISPUTE RESOLUTION
Jurigdiction. THIS AGREEMENT AND THE RIGHTS AND

Governing Law and Jurigdiction.

DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Dispuje Resolution. Any claim, controversy or dispute arising out of or relating to this
Agreement, or the breach thereof, shall br resolved fully and finally by binding arbitration
under the Commercial Rules, bt not the administration, of the American Arbitration
Association, except 1o the extent that the Comsnercial Rufes conflict with this provision, in
which cvent, this Agreement shall control. Thes arbluation provision shall not limil the
Hght of either Party prior 1o or duriog any such dispute to seek, use, and employ ancillary,
or preliminary or penmanem tights andior remedies, judicial or otherwise, for the purposes

[
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nintainipg the statns quo vatll swch time ss the arbifration award is yendered of the
dispute is otherwise resolved. The arbitrétion shall be conducted in Cincinnati, Ohio and
the laws of Okio shall govem the construction and interpretation of this Agreement, except
10 provisions related to cooflict of izws. Within ten (10} Business Days of service of a
Demand for Arbitration, the pasties smay agree upon a sole arbitrator, or if & sole arbitrator
tannot be agreed upon, a parel of three arbitriors shall be named. One arbitrator shall be i
selected by CRS aad one shell be stlected by Buyer. A knowiledpeable, disinterested and )
impartial asbitrator shall be sclected by the two arbitrators 50 appainied by the parties, I
the whitmtors appointcd by the parties cannot agree wpon (he third arbitrator within ten
{10) Busiriess Duys, thon ejther Party may apply to any judge in eny court of compwetent
jurisdiction: for appointment of the third arbitrator. There shell be no discovery dusing the
arbitration other than the cachaoge of informetion that is provided fo the arbitrator(s) by*
the Partics. The arbitrator(s) shafl bave the authosity only 1o award equitable relief and
compensatory dimages, and shall not have the suthority to award-punitive damages or
other nos-compensatoyry damages.  The decision ‘of the asbitvaton(s) shall be rendered
within sixty (60) Business Days afies the date of the salection of the arbitrator(s) or within
such period as the Parties may vthenvise agree. Bach Party shall be responsible for the
fees, expenses and costs incurned by the arbitrator appointed by each Porty, and the fees,
sxpenses end costs of the third arbilvator (or sinple arbitrator} shell be bome equally by the
Parties. mdmmnfﬁwﬂhmﬂslahﬂlbaﬁmlwﬁbmﬁngmdmaymtbt
appuiud wmmapplrhwwmhwmmwﬁmmwmﬁ:mﬂmdmonof
the arbitrator(s)y and 10 obiain a judgment thereon.

Notwithstanding the foregoing, the Parties may cance! or terminate this Agtunmt o
mrdmocm&t&hmsandmdiﬂomwﬂhmbemgmqmwdmfouowtkpmm
set fouth in this Article,

ARTICLEIX
MISCELLANEOUS

2.1  Bepresentations and Warranties, On the Effective Date and on the date of entering into this
~ Agreement, gach Party repregents and warramts to the other Party that; (a) it is duly
om,vﬁwmmhmmmmmdmﬁuﬁsﬁcﬁwoﬁm
formation and is qualified to conducl its business in each jurisdiction; {b) it has all
regufalory authorizations necessrry for i 10 fegally perforn its obligations under this
Aprement and any other docwmeniation relating to this Agreement; () the execution,
delivery and performance of this Agreement and any other documentztion velating to this
Agreement ase within #t3 powers, heve been dudy authorized by all necessary sciion aod do

not victaie any of the erms and conditiens in its governing doowments, any cimiracts to
which & is a party or any law, mje, regulation, order or similar provision applicabie e it;

(d) there are a0 berkeuptcy proceedings pending or being comtemplated by it or, 10 s
knovdedge, threatesred againg it; (¢) there i not peading or, to its knowledpe, threatened
against it or any of its affiliates any legal proceedings that coeld materially adversely affect

ils ability to perform its obligation under this Agreement or any other document relating to

CO 7
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this Agrecment; {) 20 EvmofDefamorcvmtwhi:h,withticgivingofnuﬁcewhpsc
of time, or boik, would corstitute an Evesl of Defaull with respect {o it has ocourred and i3’
mﬂnumgaminosud:mmmmmwwldmasamkofusmmmww
performing its obligations ender this Agreement or any other docvrnent relating to this
Agreemenl or any Transaction; and (g) W is acting for is own account, bas made jts own
independent decision to enter into this Agreement mnd 23 10 whether such Agreement is
appropriate or proper for it based upon its ows judgment, is pot relying upon the advice or
retommendations of the other Party in 50 doing, and is capable of assessing the mesits of
andundwstaﬂmgmdmduﬂmdsmdaccapts,ﬂwlcms,mndmnnsmdﬂsksnfﬂls

Agreement.
Assigouent, This Agreement shall be assignable by CRS without the Co\mtmpmy‘s

thMmubmon&mmhﬂmﬂmbsﬂmyquﬁmmy
Corp. provided that such divect or indivect subsidiary has an equivalont or higher aredit

rating than CRS, Anyaﬂmm:grmemhyathw?mtyoft&ﬂmﬂmwngﬁsm

obligation hereunder shall be made oaly with the weritien consent of the other Party, which
consent shall not be unreasonably withheld.

Nitices. All notices, requests, siatements or payments shall be made as specified below.
Hotices requived 10 be in writing shall be delivered by letter, Facsimile. or' other
- documentary forin® provided there is some form of confirmation that the receiving parly
actually received the potice. Motice by regufar mail shall be decmed 10 have been
recelved three (3) Business Days afler il has been seat Notice by facsimile of hand
delivery shall be deemed (o have been received by the close of the Business Day on which
it was transmilted or hand delivered {unfess transmitied or band- delivered afier close of
normal business hours, i which case it shall be desmed to have been received gt the ¢lose of
the pext Business Day). Notice by overnight or couriey shell be deemed to have been
received two () Business Days afler it hes beep sent, A Party may change its addresses
by providing netios of the same in aceordance with this Section 9.3,

A

Te CRS:

James B. Guiner
139 East Fourth Street
Cincinnati, OH 45202

Phone — 513-287-2623
Fax__ 513-287-1902

To Counterparty:

Raiph Lohman

Or

Don Shraer

Phone - 513-559.21)}

CONFIDENTIAL
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General. This Agreement constitwies the entire agreement between the Parties celating to
the subject matter contemplated by this Agrectaent. This Agreament shall be considercd
for a}f purposes as prepared throuph the jojnt effosts of the Partics and shall wot be
consirued against one Party or the other as a resull of the prepamation, substittion,
submission or olher event of negotiation, dmfling or sxecution hereof No amendment or
madification to this Agreemen! shall be enforceable unless set fonh jn writing and
executed by both Parties. This Agrecment shall pot impart any rights enforcesble by any
thitd parcy {other than a pennitied sucoessor or assignee bound to this Agreement). No

waiver by a Party of any dcfsult by the aiher Party sholl be consttued as a waiver of any”

other default, Any grovision declared or rendered unbawwiil by auy applicable court of law
or regulatory ageney or deenmed unlawial because of e statvlory change will not otherwise
affect the remaining lawful obligations that arise under this Agreement. The headings
used herein are for convenience and reference purposes only, All indemally and audit
nghuconmineﬁbacmslw}lmwuwmmnwexptmwo{ﬁ\hmmh

three {3) years,

Confidentiality. Neitbw?mysfmlldisclose the mswwndiﬁonsofﬂlisamma
third panty {other then the Party’s employees, Affiinies, lenders, counsel, acoduntants or
advisors who have 8 need to know such information and have agreed to keep 2uch terms
confidential) except in order w comply with any applicable law, regulation, or in
connection with sny court ar regulatory proceeding applicable to suck Party; provided,

however, cach Party shafl, 1o the exteat practicabls, usc reasonable efforts 1o prevent or

limit the disclostre. The Parties shall be entitled to all remedies avedlable at law or in
squity to enforce, or seek reficf in conmection with, this confidentiality obligation
vi‘ .

Commtergarts. This Agpreemment may be separately cxecuted in counterparts-cach of which
when 30 executed shall be deemed 10 constivnte one and the same Agreement.

This Agreemem supersedes and replaces in its entirety the agreement between CRS and
Counterparty dated Qclober 28, 2004 and as well as any other settlerncal agreements
between Counterparty agd Cinergy Cotp. or any otber Cinergy entity selated to PUCO
Case No. 99-1658-EL-BTP. By signing this Agreement, Countespasty, CRS and Cinergy
Corp. (on behalf of i Cinergy enfities) agree 10 this provision,

314
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The Partiez have cansed this Agreemest fo be execuied by their quly authorized
representatives in multiple counterparts as of the Effective Date.

So ¥3Y3

:

CINERGY RETAR, SALES, 11.C COUNTERPARTY
BF/W
[y

s (T TN MY IAD LRLd Tiﬂt: CFO

Dues L [25[05 Dae; _1 -2t
i ] :

As.to clawss 9.7
CINERGY CORP.

ﬁiﬁ’ £¢ J/ ém&sb
Date: o v & o vl

1Al
conFDEN
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Exhibit A: _
Customer Group: Deaconess Hospital
Quarterly Option Payment Calculation

The CRS optitn payment will be copivatens to the 2ttual amenn paid 10 The Cincinnati Gas & Eleciric Compeny
fot the Fotlawing tilling charges sndsr its market-based standard service alfer approved by the Counnlssion e
Cass No. 03-93-EL-ATA:

One (1) Mil per kWi of generation

Annually Adjusied Componzat of POLR Chargs (AAC)

Puel and Purchase Power (FPP)— excluding Exvission Allowance Expense .
Infrastyucture Maimcramcs Fund (IMF) Chargis in cxcess of Mo of "itleg” .

Electric Choice nsufficient Retsae Notice Fee charged hmmmmmdemm
COXE standasd tariff strvice om or before ;20002004 and nre actively taking CGRE service no fatey than
B13 142003,

+ a4 - B &

A rustamer Rot paying the mazker-baved stondard service pffer approved by the Comnsission in Case No. 03-93-
EL-ATA to The Ciminnati Jas & Electiic Company, who aveids the Sysicm Refiability Tracker (SRT), will
hava shelr opticn payments adfusted for e vahse of the SRT that CORE woald buve receired bud the custumer
beet a standard eariff costomer beginnimg- Janvery 1, 2005, The adjusuncst will bcalmhlﬂdbyhkmgl&uw
vaie af the SRT thet QG&E would bave vocejved in 2005 mmng&mnﬁyﬁmﬁeﬁumm
Wwﬁerwwdbyﬂmwﬂm .
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EXHIBIT B: &

Cuslomer Group: Deaconess Hospital }

CRS Generation and Transmission Rates for former Rate DP Standard
Service Customers

Net Monthiy Bl
" Computed in accordapes with the Blewing charges, (Kilowml of demand fs
pbbreviated as kW and kilowsli-hovrs are shbreviated a5 KWh):

Genttration
) Demand Charge .
First 1,008 kilowaits 369156 per kKW
Addittens! kilowaits SEA458 per KW

() Encrgy Chwrge -
Bitling Demand thoes 380 ..o oo iecsiviinne mpeee. S021043 per kWH
Additfonnl KBOWSHE-RSRTY cuuse. covecermermsemsrerriae SLIIG682 per KWK

Emsslon Allowance Charges .
Customer will psy manthly an smotind equivalent to the emission
allo_muuupemnenlﬂmﬂlco spproved CGEE fudf clance

Tranembsion Charges
Custoimer will pay a transmieslon charge squivalent to the sum of 23
spplicable trensmission eharges St thiy wenld pay lo CG&E 352
standard tariff customer.

Raie Stabllization Charge
Cinergy Reial] Sales will velmburse the anstomer: for any Rate
Si1zbillization Charge (RSC) ncierally pald by the customer.

CONFIDENTIAL ;
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Exhibit C:
Customer Group: Deaconess Hospital
Customer Account List
This agreement pettaigs to the nliowisg Deaconess Haspital accomts:
| ;: | | . |

!
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OPTION AGREEMENT CONFI%%LSZ%ORPE?ETARY
BY AND BETWEEN
CINERGY RETAIL SALES, LLC
| AND

GENERAL MOTORS, INCC.

This Option Agreement {the "Agreement™} is enlesed into es of this twonticth (20”) day of
Degember 2004 (the "Effective Date”) by sud bétween Cinorgy Retail Sales, LLC {"CRS") a .
Delaware limited liability company, and General Motors, fnc ("GM"), o Deleware Jimited
Tisbility company (tech individually » "Pary” or collectively the “Parties*). |

RECTTALS

WHEREAS, General Motors, Inc for the purposcs of this agroement only refers to
Jeneczl Motars, Inc., Wast Chester Operation located within the rotail delivery service
servitory of The Cincionat] Oas & Electric Company.("CG&E™).

WHEREAS, CRS has been cetified by the Public Utiities Comnaission of Ohio 25 a
Cenificd Reteil Eteciric Supplies {*CRES"™) and hes the authority 10 engege in the sale of
electrical power st refail;

WHEREAS, GM desizes 1o grant an oplios to CRS to provide eletiric service and CR3
desires 10 provide electiic mm parsuant to it wems outlincd hevpi,.

NOW, THEREFORE, for and in consideration of the mulual eovenants contamed herein,
1be Parlies agree os fallows: .

ARTICLE]
PEFINITIONS

The fallowing definitions and any terms defined in this Agrecraent shell apply

- hercunder.

*Afiliate™ means, with respect 1o any person, any other person {other than an individual) thal,
direckly or indirectly, through one or more intermediaries, controls, or'is contirolled by, or ks under
tomeen comrol wilh, such person. For this puspose, “control® mcans the direct o indirect
ownership of ton {10} peroent o ipore.

"Business Day" meaps z day on which Federa! Ressrve member banks in Qhio are open for
busimess; and » Busincss Day shall open at 8:0¢ am. and close at 5:00 p.m. eastery prevailing
lime, unlese otherwise spreed 10 by the Partics in writing,

p=
Cinexgy Covporate Records

16260
o owmsrae N T

EXHIBIT  Joeesccese (00
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*Capacity” has the wmceping sei forth in sny” Tesnsmission Provider's laniff or MISO's
transyission tanff, es amended from fime to time, or as defned in any transmission fariff of 2
suceessor o MISO.

*Contrget Price” mmﬂmpmch:ws:smfmhmﬁxlﬂbuBlobcpmdbyGMloCRS forl!u:
parthase of the Encrgyundcrﬁns-wwem.

M shall have the mmmg specified in Section 6.1,
“Enerzy” meens eheciric mugyoflhc‘chmua conuronly knows as three-phase, smyherlz
electvic enevpy that is delivered at the nominal vokage of the Delivery Pomt, exprassed in
megawal! hours (MWi).
“Evem of Default” shall have the:mewiiing specified in Section 6,1,

"FERC" means the Foderal Boergy Regulatory Cnmi'sﬁqn.ai' any sucessor agoncy fhereto. )

. “Fitm" means, with respoct to & Trausaetion, that the only cxevsc for the failore-to defiver Bacrgy
by CRS or the failort to feceive Energy by GM is Force Majense o7 the other Party's faihure 10
purﬁ)ﬂn
“Full Reguicements Encrgy” means, except a< provided berein, that (M shall purchase all of fis
vetail Ensrgy requiremertsfor its facility from CRS and that (3M shall not resell any of the
Encrgy provided hereunder to any third party. _

“Intgrest Rate™ means, ﬁn any date the lesser of (a} two (2) percent over the Per arnum rate ef
imterest equal to the prime lending rale (“Frimes Rate”) as may be published from time to time in
the Federal Resetve Statistice) Refease H. 15; or {b)the maximum lawfi! interest rate.

“GM's Maximem Demand™ means GM's combined maxintum demand for skl of GM's accounts
listed on Exhibvt C with The Cincipnati Gas & Eleciric Company as of Janusry }, 2005,

“MW* means megawatt.
“Tepm® shall heve the meaning spegifed in Aﬂiclcal 1.

"Transiission Providers™ means the entity or eities rnnsmmmg or transporiing the Em:rgy
on behalf of CRS or GM to 1he Delivery Point,
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ARTICLE If
OPFTION

21 GM currestly yeceives its elestric servics from The Cincinnati Gas & Blectric Company
{“CO&E"} pursuznt to the appliceble teriffs rates, or will provide ROTICE by December
30, 2004 that it will take electrjic service frove COKE in zccondance with applicable CGAE
tasiff requirements. (M hereby prants 10 CRS the exclusive option, vpen thisty (30) days
wotice, o serve all of GM's accounts and load set forth in Exhibit C, ncloding any
increases in ucoordance with Section 3.1, a5 of December 33, 2004 (“Option™)

21 CRS shall have the right w exercise this Option at any time dwring the Term of this
Agrecioem, ' ;

23 ' Imcxchange for GM ganting CRS this optlon, CRS agrees 10 pay OM each catender
month of the Term, until exercise of the Optlon, the amount sct forth on Exhibit A
{“Option Payment™. CRS shalt work is good faith with G 10 establish procedurcs so
mmﬂmﬂmPMJspmwﬂydmmwMappbnb!eﬂMw !

24 Bem:sﬁhsslsmemhsm{)plmhthemGansmteleﬂmmviecmd
receives elechic service from any thind party that 45 not CRS or an Afffliste of CRE, then
CRS shafl cease all Option Payveents and this Agreement shall toominite and all
obﬁgalhmof&e?arﬁuhcmﬁecsmluemﬁtm _

2.5 IICRS exercises ks Option, the mess)mu chter into a power sale agreemont, ingloding
fhe termes set Sorth in Artiels HI

. ARTICLEIR
CRES POWER ONTRACT TERMSE
[ (
3.1 lnthe event CRS c%axclsésjsgupim the power ssle agreemen bslmeRSBnd Gl
shall include, smong vthers, the Bllowing tems:

& Encsey Ouantity sod Typs. CRS zhal! provide GM with Fin, Full
Bequirements Enetgy and Capacity up to 3 MWs greater than GM's Maximum
Demand for all of its accounts 25 of Jennary 1, 2005 ("Quantity”). Ifduring the
Term of the Agreement, GM fas gdditiopal ioad or accounts greater than
3MW, then such new Joad or account is not incladed withim the forms of the
Agrecoent aud CRS shali Bave xo obligation W provide Encsgy and Capacity
1 GM above the Quantity set forth herein,

b. Trmsmissiop Service and Charpes.  Tramsmission service and chapes will be
provided in accordence with the open access transmission {arif of the Midwest
Independem Transmission Sysiem Operntor, Ine. or TG&E (or an affilia on
1 behalf), whichever is applicable, as filod with the FERC and 25 it may he
rmengded, from time fo time, or any secoessor farifl. Undess otherwise agreed

OISR}
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by G, the transmission service charge shall be coual to ransmission charges
approved by the Public Utilitics Commissinn of Oftio for the otherwise
standard offer taie schedule applicable to cach participating GM account or
successors o such rate schedule.

: M.mmmctmuunmmmwmama;
. Change to Prices. As 2 roiall sale, the power sale agyeement is wot sulbdect to

the jurisdiction of the FERC; nor shall eithsr Panty scek to have the FERC
xsert jurisdiction over the Agyeement. However, to the extent that either the
FERC or the Public Utiltics Commission of Dhio' assents puisdiction over e

Agreement, the Pacties agree that the Contract Price specificd above i just and .

seasonable and consistent with.the public bnerest. Weither CRS por GM shall
seek to modify the Conteact Pﬂo:ﬂuuughthcaumim ofany segulaiory hody.

., Tem 'Ibc:emnfdwpomrsnleag::tmem shallbcthmughDecemwaI

2008 provided that (GM vay tetminate this Agresmicnt in its entirsty, incloding
any contract with CRS, wpon twelve (12) months written notice provided that

. such tenmimatios shali be effective for ali OM accoumts and for'lhis tniire

agreement.
ARTICLEIV
TERM OF AGREEMENT
Agregpent Term apd Effective Date This Agreement shall become eficclive upon

execution by the Partics. This Agrcoment shall extend from January |, 2605 through and
inciuding December 31, 2008, unless terminated earfier in aceardance with the terms of

this Agrosrocot (*Teom™}).

After Termimation. The npplicab}c provisions of this Agreemen shall continue in effect
afier tenminstion thereof o the cxtes. necessary. to. provide for Iinal billing, billing
adjustments and paymenls.

ARTICLE Y
BILLING

Payment. CRS shalt submit the Option Payment to OM wnhm fifleen (35) deys afies the
end of cavh calender menth.  The payment shall be submitied 1o the following scooum
or sddress;

Geaeral Motors, Inc.

NAQD Uil Peyma Dept. C/0 BUISE
PO Box 319022

Chicago, IL 60631

CONFTDENTIAL
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CARTCLE VI
DEFAULTS AND REMEDIES
6.1 Evems of Defanll. An "Bvert of Defoult™ shall mean, with respect to a Pasty

("Defaulting Party™}, the occurrence of any of the bollowing:

.01 2ny ecproscatation or waremy mede by the Defauliing Perty hesein shall at any
time prove 10 be fadse or misicading in awy yespoct malerial to Hhis Agresment;

5.12 the Elure of the Dafauiting Paity to perform any covenant sel forth in this’
Agreemon! (sxcept to he extent consliteting 2 ssparaie Event of Defanlt) and
m&mkmtmcdw!hmﬁvc(ﬁﬁmmmysaﬁefmwnom
thereci1o the Delulting Porty;

613 the Defauling Party consolidates or amalgamates with, merges with or iato, or
Unnsfutsa!lorwhmuiaﬂya]tnﬁtsassdsm.znmmityand.mdm&mufmch
consofidition, amaigamation, merper or tramsfers, the resulting, surviving or
mm;mmmanwmmﬂwamrmmum
Apreement;

6.14 the faiture to noke whmdue any paymeat required pureuant to this Agreement if
suck failure is oot eemedied within frve (3) Business Days afu:: written notiee of
snc!\{a!mc-ssg;mhgm-mhum of

6,15 the Defenking Pasiy {i} fles n petition or otherwise commeness or aoquiesces in2
proceeding nnder wry bandaupicy, insohrncy, recrganization of simifar kiw, or has
any such petition filed or comunenced against it and such petition &5 not withdrawn
or dismissed within thinty (30) days efier such filing, (i) makes an assigmment or
any general arrangemnent for the benefit of creditors, (i) otherwise beoomes
bankrupt ar insofvent (however evidenced), (v} has 2 Tguidator, administrator,
Rcsiver, inisier, conserveior or similar official appointed with mspect o it o7 apy
mmmwm!pmthnofmmmy oF 238815, or {¥} iz nmbielopayﬂsdubwaﬂ%wy
-foll

62 Remedics wpop an Eyent of Dafault. Upon the ocowronce {zrd continuation beyond the
applicabils cure pesiod) of an Event of Defoult widh yospect 1o 3 Defaulting Parly, Sic Non-
Defankting Pasty shal} have the right to temmisate this ﬁgrmnmt-and exercise alinghts and
semedics available 1o it in Taw of in cquity, -

63  Qrher Tonwination Events. 1f performance by either Party usider this Agresment becomes
sbjest to vegulation of any kind whalsosver undes sny law, rule, regulation, order or
similer provision 1o & gréster or different exient. than that existing o 1he Effective Daie and
such rogulation chher renders this Agreemeat illogal ‘or unenfprecablc o contrary 1o
regulatory suthority, then sech Party shall bave the fight epon thinty (30} days notice w0
terminate this Agresment without futher lnbity. FERC's deisrmination that CG&E is

find i+ O
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prohibited fom seiling wholesale power 1o CRS pursusiet io0-OG4E"s tarifl stail allow CRS 3
- tp temminate this Agreement in its sole discretion with thirty (3€) days writien notiee and
without Rurther Habiliy.

ARTICLE Vit
HMITAT!DNS DUTY TO MITIGATE

7.1 Indemnity CRS AGREES 7O PROTECY, INDEMNIFY, HOLD BARMLESS AND

DEFENE GM ITS OPFICERS, DIRECTORS AND EMPLOYEES, AGAINST ALL ACTIONS,

CLAIMS, DAMAGES, DEMANDS, SUITS AND OTHER LIABILITIES, INCLUDING

ATTORNEY FEES AND OTHER EXPENSES OF LITIGATION ARISING QUT OF, IN .
WHOLE OR IN PART CRS'S EMPLOYEES, AGENTS AND SUBCONTRACTORS BREACH

OF ANY TERM OF THIS CONTRACT, OR ANY ACT OR OMISSION IN THE

PERFORMANCE OF THIS AGREEMENT.

GM AGREES TQ PROT.ECT. INDEMMFY , HOLD HARMLESS AND DEFEND CRS, ITS
OFFICERS, DIRECTORS AND EMPLOYEES, AGAINST ALL ACTIONS, CLAIMS,
DAMAGES DEMANDS, SUITS AND OTHER LIABILITIES, INCLUDING ATTORNMNEY
FEES AND OTHER EXPENSES OF LITIGATION ARISING QUT OF, IN WHOLE OX IN
PART GM'S EMPLOYEES, AGENTS AND SUBCONTRACTORS BREACH OF ANY TERM
OF THIS CONTRACT, OR ANY ACTOR OMISSION IN THE PERFORMANCE OF THIS
AGREEMENT.

" 7.2 Limitation ol Remedies, Ligbilky and Damages. THE PARTIES CONFIRM THAT
. THE EXPRESS REMEIMES AND MEASURES OF DAMAGES PROYIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACR OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SuCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN
EQUITY ARE WAIVED, [F NO REMEDY OR MEASURE OF DAMAGES 1S
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE S0LE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED, UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR TNDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,

{1805 CONFIDENTI AL ]
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BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT 15 THE INTENT OF THE PARTIES THAT THE LDMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGUIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE, TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARB
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY 1§ INCONVEMIENT AND THE LIQINDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

13 ' Dutylo Mitipme. EachPmyagmikalilhasadmyw miigete demages end covenanis
that it will use comumercialiy roasonable efions 1o minimize any damages it may incor s
vesutk of the vther Party’s performance of sor-performance of this Agretment,

ARTICLE VI
GOVERNING LAW -~ DISPUTE RESOLUTION -

81  QGoversing Law end hyisdiotion THIS AGREEMENT AND THE RIGHTS
AND DUTIES OF THE PARTIES HEREUNDER, SHALL BE GOVERNED BY
AND CONSTREED, ENFORCED AND PERFORMED IN ACCORDAMNCE
WITH THE LAWS OF THE STATE OF QHIQ AND SHALL BE BROUGHT IN
TI&?QST ATE AND FEDERAL COURTS LOCATED IN HAMILTON QOUNTY
Q

8.2  Dispute Resoltion, Any chiTe, controvesy or dispule ammg ou of or relaning 1o ths
Agresment, or the breach thésvof, shall be resolvoil fully and finglly by binding srhitration
under the Cowmmercial  Rules, but not the administration, dk&mmnt‘ubmmoﬂ
Association, except te the extent that the Commerciat Rules conilict with this provision, in
witich cvent, this Agrecment skall costrol. This arbifeation provision shall not fimat the
ngluorc:her Fasty priot to or diring any such dispute to seek, use, snd employ aucillary,
or preliminary vr pimssent rights sud/or remedics, fodick! or otherwise, for the puwiposes
maintsining the status qeo watih gack time as the arbivetion award -is rondered of the
dispute is otherwise resoived, The arbiimtion shall be conducted in Clacinaati, Ohic- and
the lzws of Ohic shal gever the canstruction and interpretation of this Agrosment, cxcept
w provisions related 1o ¢oaflict of liws. Withia ter (10) Business Days of sexvice of 2
Desnand for Arbitrmtian, the partics may sgrec upon 8 sele arbitrator, or if a ol arbitrator
cael be egreed upon; » panel of thiee arbirators shal] be named, One arbisrator shall be
selected by CRS and omy shall be sclecied by Buyer. A Xnowledgeable, disinteresicd and
impartio} srbitrator shal! be selected by Gic two arbirators 50 appointed by the parties, 1
the arbitrators appoinied by the partics cannot agree upon the third erbitraior within ten
{1¢)) Business Days, then cither Partly may apply to any judge i any couxt of competont
Jurisdiction for eppointment of the third arbitraior. There shall be no discovery during the

[CHrsen
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arbitration other than the cxchange of information that is provided 1o the arbitrator(s) by
“the Parties. The arbitsstor{s) shall have the suthority anly to award equitable seliel and
compensatory domages, and shall a0t have the authosity 4o sward punitive damages or
other non-compessatory damages. The decision of the acbitrator(s) shall be rendered
within sixty (60) Business Days aficr the date of the selection of the arbitraton(s} or within
such peried s the Parties mey otherwise agree. Each Party shall be responsible for the
fees, expenses and costs incwred by the arbitrascr appoinmed by each Pasty, and the fees,
expenses and cosls of the thivd arbitrator (or single arbitrmor) shall be bome equally by the
Parties. The decision of the arbitrator(s) shall be fingl and binding and may not be
appealsd. Any Parly may apply fo any cowrt kaving jurisdiction to caforer the decision of
the arhitcator(s) and 1o obiain ¢ udgmen: thereon,

Notwithstanding the foregaing, the Pastics may cancel or iorminate this Agreement in
accordence with its terms-and conditions without bcquunedto -follow ihs procedurcs
selﬁmhlnﬂmﬁmcle

ARTICLE IX
_ MISCELLANEQUS
Represeptations and Warranties. On-the Bffective Dat: and on the date of entériag into this

Agreement, cach Party represents and werrents (o the otber Party fhat (a) ¥ ks duly
organized, velidly existing and in good standing under the taws of the jurdiction of its
formation_and -i5 qualified 10 conduct its business in each jurisdiction; (b) i bas aB
regulatory mshorizations necessary for. it to legally perform its obligations under this
Agroemenl and any elher documentation relating 1o this Agreement; (c) the execution,
delivery and performame of this Agreement and sny ofher dooumeniation relating to ihis
Agreemen! are within its powers, have been duly acthodzed by all necessary action and do

'mtvmlnleanycfthcncmswmdnmmtsgommgdommms,mycmmu)

which it is z party or any law, rule, reguiation, order or smilar provision applicabie 10 it;
{d) this Agreement and cach other dotument excouicd and delivired in accordance with
this Agreement constitotes its lepally valid and binding obligation eaforceable agaimst it ie
accordance with Ks terms; (2) there are no bankrupicy proceedings pending or being
contemplzled by it or, to s knowledge, threatened apatnst it; (f) there is wot pending or, to
ite knowiedge, threatencd ageinst it or any of #s affilistes any kgal procesdifizs that could
maigrially adversely affect iis ability lo perfonn its obligation ander (his Apretment or any
other docoineny relating io this Agreement; (2} no Evenl of Default or event which, with the
giving ol potice or lapse of time, or both, would constitutc an Event of Defaulf with respect
to it has oceurred and §s comiming and vo such evemt or ciroumstance would ocour as a
seselt of its cmering into or performing ks obligations wnder this Agreement or any other
document refating to this Agreement or sny Transaction; and (h) it s acting for its own

- accoumt, kas mede it own independem decision w emer iko this Agreement and as 10

whether such Agreement is appropriate or groper for it hased upon Ks own judgmient, is not

- ejying upon the advice or recomnmendations of the other Fanty in 50 doing, and is capable of
assessing the merits of and understanding snd undermands and accepts, the verms,

fiskad A
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contlitions oad rigks of this Apreement.

.2 memmmmmmwmmm GM' constal provided
such assigranent is 1o any other direct or indirect subsidiary of Cinergy Corp. and provided
that such direct or indircct subsidiary has an equivales or higher credit miing than CRS.
This Agreement shall be assigneble by OM without' CRS® consent provided such
assignment is to any other direel or indirert subsidiary of GM end provided that such direct
or indircet subsidiary bas an cquivalent or higher credit rating than GM. Asy other
aspipnment by cither Party of this Agreement or any rights er cbigation hercunder shall
be made onfy with the written comsent oflheother Party, which consent shall not be
vnreasonably withheld.

9.3 Maotices All nolives, requests, statemants or paymonls shall be made as specified below,
“Notices required Lo be in writing shall be delivered by letier, facsimile or other
decumentary form. Notice by regular mail shalt be deemed 10 have been reecived three
(3) Business Days afier it has been szt Notice by facsimile or hand delivery shall be
deemed to have bogn received by the close of the Business Day-on which it was transmstted
" or hand delivered (unloss tranamitted of band delivered aRer close of notmal business hours,
* in which case & shall be decmed 1 have begn reocived at the close of the next Business
Day). Notice by overnigie or courier shall be decmed (0 have been reczived two ()
Buriness Days aker it has bean sent, A Party may change its sddreszes by providing sotice

of the same in accordance with this Sectian 93

Te CRS:

James B, Gainar
139 East Fourth Strest
Cincinnati, OH 45202

Phanc -513-267-2633
Fax-513-287-1962

Te GM:

R
Pitthp A. Leach
Baergy & Unitity Services Group
Worldwide Facilities Group
PCC-Central
dail Code 433-520-168
200 Cemerpoin: Parkway
Pontiac, M1 48341

Phonc: (248} 753-1763
Fax:  {24B) 7536225

[Rea}23 5]

1AL k4
CONFIDENT. 658

DEE 000971




———— e a -

Case 1:08-cv-00( ._~EAS-MRA  Docurmnent 57’-1.>

9.4

2.5

9.6

a3

Fileo . ./18/2008 Page 10 of 185

“

S0 K367

CONFIDENTIAL PROPRIETARY
TRADE SECRET

Gerera). This Agreement constitutes the cotire agreement between the Pasties relating to
the subject matter contempialed by this Agreement, This Agrecnent shall be considered
for all purposes gs prepared through the joint efforts of the Parties sand chell not be
mnﬁrmdagaustm%orlhcoth«mamuﬂof&np@mmbmmm
submission or othcr event of nepotiatioz, drafting or execution hereof. No amendment or
modification-te this Apreement shalt be enforcesble unless s=t forth i writing and
executed by both Parties. This Agreement shall not impart any rights enforceable by any
third party {other than a pesmitted suecessor or assignee bound to this Agreement). No

. 'waiver by 2 Party of any sefaukt by the other Party shall be constroed as 3 weivey of any

other defoul. Any provision declared or rendered unlawfial by any applicable court of law
or regulatory agency or deemed unfawiilf becauze of & slahrtory change will nol otherwise
affert the remaining lowful obligations {hat arise under (his Agreement. The headings
med herein are for convenience and reforence purposss anly. AU indemnity and audit
rights oonmmdhmmshllmmthctmmunnor mranmorﬂmAgmemcm for

thm(:l}yws.

Confidentiafity, Neither Porty shell diu:lusc lhetcrmsor conditions of this Agreement to 2
third party {other thar the Pasty’s employees, Affiliares, lendors, conntel, sccountants or
advisors who have a need 1o kpow such infonnation and bave agreed 1o kéep such toms
confidential) except in ordor 1o comply with sny spplicable law, repulation, or in
comiection with any court or yegubtory proceeding applicabie to such Patty; provided,
boweves, vach Posty shall, to the extent praclicable, v5e reasumable efforis 1o prevest or
fimil the disclosure. The Partics shail bt entitled to al! remedies availabic at bw or &
equity 1o enforce, or seck relief in conneetion with, this confidentiality obligation.

Counigrpagts. This Agreement aizy be separately executed in counterpants ¢ach of which
when st execuied shall be decned to constinne one and the same Agrestnent.

This ‘Agreeraent supcrotdes and replaces in &5 entirety the agreement between CRS aad
GM daled Novernber 8, 2004, Nothing in this shali affect the terms and
conditions agreed to- by Cincrgy and the Industrial Encrgy Users-Ohio puzseart to the
agreement dated Mey B, 2000 selated to the settiement of ceriein issues in PUCO Case
Mo. 99-1658-EL-ETP.

) ThstucshavecmedthlsA,gmmmmbeumedbytbwduiyauﬂmmd
eeprosentatives in muitiple counterpants 25 ol the Efective Date,

CINERGY RETAIL SALES. LLC

GENERAL MOTORS_INC.

DEE 000972
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As to clause 9.F:
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_ Exhibit A:
Customer Group: General Motors, Inc.
Quarterly Option Payment Calculation

‘The CRS option payment will be eguivalent to the sciual smotnt paid to The Clocingati Ges & Electric Company
for the foliowing biftig charges under ils madcchbased stamtard service offer sapprowd by the Commiission in
Casz No. 03-93.EL-ATA: )

Regulatory Transhion Charge (RTC)

Annualy Adjusied Componiet of POLR Charge (AAC)

Fot} and Pavchase Povwer (FFP) —inclides Biistion Aflowence Expease

50% of Sysieas Reliabitity Tracker {SKY)

EsEastyucturc Mafnitoance Pand (IMF) Clange ia cxvess of 4% of “Eule g -

EReerric Cloice tasufEoient Retum Notice Pes shirged 1o customers, whoheve glven notice of thelf qetum 1

BCU&.E stendand i ff service on or before $2/30/02004 and pre eetively tekiop COLE service no fater than
HIANHDS. :

2 &0 & mwm
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_ EXHIBIT B:
Customer Group: General Moters, Inc,

CRS Genmﬁon Rates for former Rate DS Standard Service Customers

Net Monthiy Bl )
Copirted in stcordance with the Jeliowing charges. {(Kilowatt of demand s

abbreviated 2 KW and kitowa-haors aye shberviated =5 K\Wh):

Geoerntlon Charges -
(=) Bemand Charge ’
Firsi 1,000 kifowaits . FLESTS per kW
AdCHIoR Kikowaits $6.0574 per kW

(b} Estergy Charge
Difling Deimapd times 300 ooovamiss reremrrasans o SEO19576 per KWh
Additional Kiowart-Donrs ...oe vncmscnvmseansncssn, $SHEI6266 per kKWh

Transmicdon Chaypes
Custoroer Wit pay u transtalnlon tharge equivalent fo the swm of sl
sppllcable transioissian charges that they would pey to COXEas 2
stomderd skl cumomer. ‘Truncmiccitn charpes ta be pald intinde, bot are
uet limited to the folowing FUCD appreved chargess

{1} Nerwork Trangaission Services
() MISO Schtshde Charpes
(3} Net Cangestion Chaorges

Rate Stabilizstion Chaype
Cinergy Retall Sales wit! reimbarse tbe custowmer for soy Rate

Stabllizetion Charge (REC) actuatly paid ¥y the customer.

ey
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Exhibit C:

. Customer Group: General Motors, Inc.
Customer Account List

This spreeuncn penains to the following General Motory, Inc. poctunts
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OPTION AGREEMENT
BY AND BETWEEN
CINERGY RETAIL SALES, LLC
AND
AK STEEL CORPORATION
This Option Agreement (the "Agreement”) is enfered inwo 2s of lhis 2nd day of February, 2005
{the "Effective Date™) by and between 'Ci_nq;gg'kﬂaii Sales, LLC (' ;CRS'} a Delawere limited
lisbility company, and AK Steel Corporation ("AK Steel”), 8 Delaware corporation {esch

individuaily 2 "Party” or collectively the “Pastics™).

RECITALS
WHEREAS, AK Stoel operales stee} manufsciuring facilities in Middlsiown, Ohbio-and [
purchases elecliic power service from The Cincinnati Gas & Electric Compay (CG&E) on
metered accounts listed on Exhibit C.

WHEREAS, CRS has been certificd by the Public Utitities Commission of Obio as 3 Centificd
Retail Riectriv Supplier {“CRES™ and has the awthority 1o engége in the sale of electrical power at
retail; -

WHEREAS, CRS and AK Stee! desire to estsblish terms and conditions for this option.

NOW, TREREFORE, for and in consideration-of the mutual covenants conteined herein, the
Partics agree as follows:

AKTICLE
BEF‘INITIONS

The following deliniiions and any 1erms defined in this Agreement shall apply
heseunder.

*Altiliste” means, with respect to any person, any other person {othes than an individuel} that,
directly or indirectly, through ong or more intermediaries, controls, or is controlled by, or is under
common control with, sueh person. For This purpose, “control” means the dlrcc( or wdisect

o —— — —

Cimergy mrporate Recorda
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owacrship of ien (10) percent or more. _g ’
*Bese Comtract Price” means the price in $US a5 st forth in Exnivat B 1o be paid by AK Siecl 1o

CRS for the purchese of Generation and Transmission service under this Agrcemens.

"Buginess Day" means & day on which Federal Reserve member banks in Ohio are open for

buginess, and & Posiness Day shall open at 8:00 a.m. snd close at 5:00 pan. easlemn prevailing

timz, wnless ptherwise agreed to by the Parties in writing.

“Meximum Demand” means AK Steel's combined maximumn annpel demands for alf of AK

Steel’s accounts listed on Exhibit C with Cmrmmu Gas & Electric {(“CG&E™) for the twelve
mwonths mdﬂ.ng December 2, 2004, .

“Copacity” hes the moaning set forth in any Transmission Provider's wiff or MISO's

transmiswion tartlf, a5 amended fom Hme o titae, or as deﬁned in any “transmission taniff of a

suceesspr 10 MISO,

“Defaulting Party” shall bave the meaning specified in Section 6.1. .

"Energy” mesns elecine energy of lhe character comenonly known as thres-phase, sixty hertz

eleclric energy that is delivered at the nomine] voltage of the Delivery Poinl, ‘expressed in

megawell howrs [MWh).

“B vent.of Default™ shall have the meaning specified in Section 6.1. | \F

© "FERC" means the Federal Energy Regulatory Commission o7 any sueCessor apency therolo. '

“Eitm” means tha the only excuse for the failure to deliver Energy by CRS orthie failure to seceive

Energy by AK.S1e¢l is Force Majcurc or the other Pany’s feilure 1o perform.
MW" means, exoept as proyided herein, that AK Steel shall purchase afl of

its retail Enezpy requirements for s facility from CRS and that AK Stee! shall not resell wny of

he Enerpy provided hereunder to any thind party,

*jnigres! Rate” means, {or any date the lesser of {3) two (2) percent over the per anmum rate of

interest equal to the prime lending rate {*Prime Rate”) 25 may be published from timz lo time in

the Federal Reserve Statistica) ReJease H. 15; or (b) the maximurn Jawful inlerest rate.
MW" means megewatt, .

"Term™ shall bave the meaning specified in Article 4.1.

"Tansmission Provigers” means the enlity or entitizs Lransmitting or icanspoiting the Encrgy

on bohalf of CRS or AK Stee! t the Delivery Point.

2
(2
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ARTICLED
OPTION

AK Stee! cumently purchases its genemtion elsettic service from The Cincinnat: Gus &
Eleetric Company (“CG&E™) pursuant 1o the applicable (anffs or will provide nofice by
Decemaber 30, 2004 that it will purchase gencration clestric service fiom CGAE starting
1o tater than December 11, 2008 in accordance with applicable CO&E 1aniff requirements.
AXK Sieel hereby gramts 10 CRS the exclusive option, epon thirty (30) days notice, to
provide generation glecitic service for all of AK Stecl's accounts and Joad sel forth in

. Exhibit C, ineluding any increases in aceordance with Section 1.1, as of December 71,

2004 ("Optioa™. In the event that an Elecitic Choice Insufficies! Return Notice Fee is
Incurred by AK Steel doc o switching back to CG&E standad tasriffed service prior 1o
January 31, 2003, an amount equivalcat io said fee will be paid to AK Stecl by CRS.

CRS shall have the right to cxm this Option at any fime duning the Term of this
Agresment,

n r.xchmgc for AK Steel granting CRS this aption, CRS agrest lo pay AK Stecl each
cajendar year quarter of the Term, vnlil exercise of the Option, the amount set_loith en
Exhibit A C*Opiion Paymeni™). The Paties apree that if AK Steel defaults or ks
delinguent, afier any applicabic cute period, in any of its payreents to any Clnergy
affilimed company for any service provided 10 AX Stee, then CRS has the right 1o pffser
the Option Payment due hereunder with any amounts than are owes by AK Stesl to the
Cinergy offiliated company.

Because this is an exclusive Option, in the event AK Steel leaves its current eleciric
service and receives eleciric service from any third pany that is not CRS or an-Afithiate of
CRS, then CRS shatl ecase all Optiok Peymeits and (his Agreement shall terminste and all
cblizations of the Parties hereunder shal) terminare,

i CRS excreises its Dplion, the Parties shall eufer ink 8 pawer sale agreemmt, mc!udmg
the tesms set foeth in Article i1

ARTICLE ) ,
CRS POWER CONTRACT TERMS

In the event CRS exercises its oplion, & power sale agrosment between CRS and AK Steel
will be negotinted. The power sale agreement shall include penaralty accepted tenms and
conditions relating 1o the sale of competitive retail electric generation service, including,
smong oghets, the fllowing terms:

333

=
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a. Epcrgy Quaniity and Type. CRS shell provide AK Steel with Fiem, Full

Requirements Enerpy eod Capacity up to 3. MWs gresier than AK Steed's
Maximom Demand (“Quantity”;. 1f during the Term of this Agreement, AK
Sieel has additional load or accounts grester than IMW, then such hew Joad or
accoun] is oot inciuded within the temes of this Agreement and CRS shall have
no obligation 1o provide Energy and Capacity to AK Stes! above the Quantity

set forth hevein,
T igsi i rpes. Transmission servise will be provided In

' accordence with the open access trmnsmtssion tReiff of the Midwest

Independent Transmission System Cperator, e, or CGE&E {or an affifiate on
its behal ), whichever is appliceble, a¢ filed with the FERC and a5 it may be
amended, from ime 10 time, or any successor L, .

Base Contract Price. The Base Contrace Price is sot forth in Exhibit B.

. Champe ip Prices. As 2 pelail sale, the power saie agreement is nol subject to

the jurisdiction of the FERC; nor shall sither Party 5otk to have the FERC
353t jurisdiction over the Apreemem. However, lo the extent that either the
FERC or the Public Ulilitics Commission of Ohio assets furisdiction over the
Agicement, the Parties agree that the Coateact Price spacitied above is just and
reasonable and consistent with the public interest. Nejther CRS nor AK Steel
shal} seek ‘o modify the Dese Contract Price through the suspices of any

regulatory body. :

. Temp. The jesm of the power sale sgreement shal? be through December 31,

2008,

. Credi. The power sele pgrecment will kave lecms sad conditions gs similar as

possible 10 CO&KE's existing unbundled 1arifls. CRS will not teguire surety
bonds, deposits or other corporate guaraniess.

Adivsted Bass Contyact Price. I{ CRS exercises this option, then the combined

net generation cost p#id 1 CRS and CGEE will be an emount eguivalen o
Big G, plus FPP (excluding emission aliowances) plus IMF up {0 4% of liftle g,
In addition, there wili bé transmission charges to be paid to CRS as set fordh in
Exbibit B,

ARTICLE IV
TERM OF AGREEMENT

4.1 Apresment Term and Effective Date. This Agreement shall become effective upon

exccution by the Parties. This Apreement skall extend from Jannary |, 2005 through and

004
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incloding Decernber 31, 2008, unless terminated easlier in actondance with the terms of
this Agreement " Term™),

Amemm; Temningtion. This Agrecment temtinates if the Consmission in the angoing
CGA&E fuel cost recovery cases, fails o approve as part of the eapped Provider of Last
Resort Charpe, a foel cost recovery mechanism such thal fsel coste equal the average
embedded fuel costs for all consomers in CG&E's service territory served by any Cinergy
company. This Agresment shall also terminate if 2 court or adminisirative agency of
compelent jucisdiction issues an order depriving the Parties of the benefits of this

Agreemont or otherwise voiding this Agreement. Before termination of this Agreement,
the Parties agree v wsc best efforts jo Rulfil! the intent of this Agreement by nepotiating
gmendments fo this Agreement that pul the Parlics in substandially the szmo overal!
cconomic positions as cresied under the PUCD's Order dated November 23, 2004 in Case

.No. 03.93-EL-ATA and this Agreement.

After Terminatiop. The applicable provisions of this Agreement shail continsc in effect
afier wrmination thertof to fhe extent n&tm*y o provide for final billing, billing
adjustments and payments,

ARTICLEY
BILLING

Peyment. CRS shall submit the Option Payment to AK Stee} by check or wire transfer
within forty-five (45) days after the end of each calendsr year quarter.  The paymemt
shalt be submitled to an accopnt or address designaied by AKX Sieel;

ARTICLE VI .
PEFAULTYS AND REMEDIES -
Events of Defavit. An *Evenl of Defautt® shali mean, with respect 1o 2 Party

("Defaulting Party”), the occurrence of any of the following:

6.1} any representation of warranty made hry the Defgulting Party herein shall a1 any
tiree prove to be false or misteading in any ?ﬁspect maienial o this Agreement,

6.12 the failure of the Defaulting Party 10 materially perform any covenant set forth
in this Agreement (except (o the extent constituting 1 separate Event of Default,)
and soch failure is ot cwred withip five {5) Business Days s8er wiitten notice
thereof fo the Defaulling Pany,

6.1.3  the Defanlting Panty vonsolidates or amalgamaies with, merges with 'ar imo, or
transfers all or sibstantiatly ali of its assels lo, another entity and, st the time of such
consolidation, amalgamation, merger or transfer, the resulling, surviving or

a0%
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rensforee entity fails w azsume 2) of the obligations of snch Pty wnder this

6.2

7.1

g3

3.2

Apreement;

6.E4  the frilure 10 make when due, any payment required pursuant 10 this Agreement i€
such failure is not remedied within five (5) Business Days after written notice of
soch fallore is given by the other Pnny, or

6.1.5  the Defauliing Party (i) files 2 petition or otherwise comnences or acquiesess in x
proceeding pnder any bunkreptcy, insolvency, réorpanizativn or similar taw, or has
any such petition filed or commenced against it and such petition is no! withdrawn
or dismjgsed within thirky (30 days afier such filing, (i) makes an assipnment or
any gemeral arrangement for the benefit of credMors, fifi) otherwise becomes
bankmpt or insovent {however evidenced), {iv) hes 2 liqoidator, administrator,
yeceiver, trastee, conservator or similar official appoimted with respect 10 it or any
substaniial porlwn of itz property or mcts or (v} is unable 10 pay its debts as they
fafl due,

Remedies vpor _an Eml of Default, Upon the occurmence {and contisuation beyond the
applicable cure period}) of an Event of Default with vespect 1o a Defaulting Party, the Non-

Defaulting Party shall have the nght to terminate this Agreemoerd and exeyvise al nghts and
remedies available 10 it ip law or m equity.

ARTICLE VLI
DUTY TO MITIGATE

Duty to Mitipate. Each Party agrees that it has 2 duty o mitigate damages snd covenanls

that it will use commencially reasonable efforts fo minimize any damages it may incur as
a result of the other Parly’y perfomaance or non-performance of this Agreement,

ARTICLE VIIl

GOVERNING LAW - DISPUTE RESOLUTION
MMms Agreement and the rights and duties of the Partiey

hereonder shall be governed by and construed, enforced md performed in accordance
with ihe faws of the stale of Ohio,

Dispute Rezolution. Any clsim, conlroversy or dispute erising dut of or relating 10 this
Apgreement, of the breath thereof, shall be resolved futly and finally by bindisg arbitation
under the Commercial Rules, but not the adminisivation, of the Amenican - Axbitration
Association, except to the extent that the Commercial Rules condiict with this provision, in
which event, this Agreement shall condrol. This arbitration provision shajl not limdt the

00§

L

CONFIDENTIAL

DEE 600919



Case 1:08-cv-00046-EAS-MRA  Document 57-3  Filed 00/18/2008 Page 97 of 158

L ) _ _
CONFIDENTIAL PROPREETARY > © 49 /%
TRADE SECRET

right of either Party prior to or during any such dispuic to seek, usc, and employ anc{lary,
or preliminary or permanent rights andfor remedies, judicial or otherwise, for the purpeses
maingining the gaus guo unij} such tme as the srbitration award 1s rendered or the
dispute is otherwise resolved The asbitration shall be conducted in Cincinnati, Ohio and
the laws of Ohio shall govern the construction ang interpretation of this Agreement, except
10 provisions rejated to conflict of Yaws. Within ten (10) Business Days of service of 8
Demand for Arbitcation, the parties may agree upon & sole arbitrator, or if a sole arbiwraior
cannot be agrecd upon, £ panel of {nree grbilrators shall be named. Une arbitrator shall be
-selecied by CRS and one shall be selecied by AK Stzsl A knowledpeable, disimercsied
and impartial arbitretor shalt be selected by the two arbitreiors so appointed by the parties.
if the arbitratars appointed by the perties cannot agree upon the third arbitralor within fen
{10) Business Days, then cither Paity way apply 10 sny judge in any court of compeient
Jjunsdiction for appointment of the third arbitrator, Therc_zba!l be no dizcovery duting the,
arbitration other than the exchenge of information that is provided 1o the arbitatar(s) by
the Parties. The schitrator(s) shall have the autharity only to award equitable relief and
. compensalory darsages, and shall not have the authosity 10 award pumitive damages of
other nop-campensptory damages. The decision of the avbivator(s) ghall be remicred
within ninety ($90) Business Days sfier the date of the selection of the arbitraton(s) or
-wilkin suck pesiod as the Parties may otherwise agres. Each Party shall be responsible for
the fees, expenses aad costs incurred by the arbitrator appointed by ¢ach Party, and the
fees, expenses and costs of the thind arbiritor (or tingle arbitraior) shafl be bome equally
by the Parties. The desision of the arbitretor(s) shall be final and binding and may not be
appesied. Any Party may apply fo any court having jurisdiction 1o cnimc the decisjon of
the acbitvetor(s) and 1o obisin o judgment thmon.

Notwﬂhs:andmg the foregoing, the Parties may cance! or torminate this Agrmenl in
accordance with iLs tarms and conditions without bzmg reqnimd 10 ollow the pmcedmcs
set fartk in this Article,

ARTICLE IX
MISCELLANEOUS

9. Represemations gad Warrantics. On the Effective Date and om the date of entering into this
Agreement, esch Party regresents and wareanie fo the other Party that: {a) it is duly
organized, validly existing and in good standing under the lews of the jurisdiction of its
formation and & qualified to comduct its business in esch jurisdiction; {b) it has all
regulaiory authorizalions negessary for it w logally perfonn s obligstions under this
Agreement and any olber documentation relating (o this Agreement; (c) the execvtion,
delivery and perfovmance of this Agreement and any other documentation relating 10 this
Agreeraent are within ity powess, have been duty authorized by Bl pecessary action and do
6ol violate any of the temes and conditions in its gowesning documents, any Contracts to
which it is & party or any iaw, nufe, regulfation, order or similar provision applicable to it;
{d} this Agreement and cach othesr document execuled and delivered in sceordance with
this Agretment constituies s legally valid and binding obligation enforcesbls against it in

H
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acoordance with s terms; {¢) there are no bankrupley proceedings pending or being
contemplated by it or, to its knowledge, thresiened against it; () there is not panding of, to
its knowisdpe, threatencd against it or any of its affiliales any legal proccedings that could
materially adversely affect its ability %o pecfonn its obdipation under this Agreenent os any
other docament relating to this Agreement; {g) no Event of Defautt or event which, with the
giving of notice of iapse of time, or both, would constitate an Event of Default with respect
10 it has ovomved and iy contimuing and Bo such cvent of circopistancs would ocour as &
result of s entering into or perfonming ils obligations under this Agrecment or any other
document relating to this Agreement or any Transaction; and (b) il is ecting for its own
account, hes made its own independend decision (0 enter into this -Agreement and as o
‘whether such Agreement is appropriate ar proper for it based upos its own judgment, is niol
relying upon the advice orrecommendations of the other Pasty in so doing, and is mpable of
assessing the merits of snd understanding snd understands and aucepts. teimms,
conditions and risks of this Apreement. :

Assismen: “This Agseement shall be assignable by CRS without The AK Stecl's consemt

. provided such sssigrument is {o any other direst or indivect subsidiary of Cineygy Covp.

provided thal such direct or indirect subsidiary has an equivalent or higher erédit sating
then CRS. Any other essignment by tither Party of this Agyeement or any rights or

. obligation heteunder shall be made only with the written consent of the ofher Pany which

consent shall not be wmmably withheld

Hotices. Al notices, requests, Stalcraents 01 payments shedl be made as specified below.
Notices required to be in writing shall be dedivered by letter, facsimile or other
dovumentary form. Notice by regalar mai! shall be deemed 1o have been recejved three
{3) Bosiness Days afler it has been sent. Notice by facsimile or hand delivery shall be
deemed to have been received by the close of the Business Day on which it was transmitted
or hand delivered (umless transmitved or hand defivered afier close of noowal business hours,
in which cese it shall be deemad 1o have bean received &t the close of the next Business
Day). Notice by ovemight or cosricr shall bt deemed w0 have been reczived two (2)
Business Days afier it has been sent. A Party may change its addresses by providing notice
o' the same in acoordance with this Section 9.3,

To CRS:

James B. Gainer
3% Bast Foordh Street
Cincinnati, OH 45202

Phone ~ 513-287-2633
Fax - 513-287-1902

To AK Steet;
Pavid F. Boehm, Esg.

008
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Boelm, Kertz & Lowry

36 E. Sevenlh Strest, Suile 1510
Cincinnati, Okio 45202

P S10.421.2255 Fax: 513.421.2764

9.4  Ceperal. This Agreemenl constituies the enlire agreement betweon the Parties relating 1o
the subjéct matier contamplaled by this Agreement. This Agrecment shal) be considered
for all purposes as prepared through the joint effords of the Parties and shall not be
construed apainst one Party of Ow ofher as 2 sesult of the prepasation, subsiitation,
submission or other event of negotiation, drafting or execulion hereof, No emendment or
modification to this Agresment shall be enforceable unless set forih in writing and
execuled by both Parties. This Agreement shall not impast any rights enforceable-by any
third party {other than a permitted succassor or assignee bound to this Aproement), No
weiver by s Party of any defauh by the other Party shall be consirved 25 a waiver of any -
other defaull. Any prevision declared or rendered unlawfl by any applicable court of law
or vegulalory Bgency or deemed undawiul because of a statuiory champe will not ctherwise
affzct the remaining lawful obligations that arise wnder this Agreement. The headings’
used herein are for convenience and reference purposes only. All indemmity and avdil
rights contained herein shall survive the termination or expiration of this Agreement for

thret {3} vears.

9.5  Confidenliglity. Neither Party shall disclose the terms or conditions of this Agremcnt wa
third party (other than the Party’s employees, Affilisies, lenders, counsel, accountants or
advisors who heve a need to know such information ané have agreed to keep such terms
confidentiz]) excepl in order to comply with eny spplicable -faw, regulation, or in
connection with any coust or regulaiory prococding spplicable to such Party; provided,
however, each Party shall, ta the extent practicable, use reasonable efforis 10 prevent or
Bmit the disclosure. The Pasties shall be enitled to all remedies available at law or in
equity fo enforce, or seek relief in conneclion with, this confidentiality obligation.

946  Coumerpans, This Agreement may be separatsly excouled in counterpans sach of which
when so execuied shali be deemed to constitute ose and the seme Agreement.

9.7 This Agreement supersedes and replaces the agresment betwesn CRS sed AK Stes) dated
November 72, 2004. During the term of this Agreement, it supersedes end replaces any other
agreements between the Parties or their affiliates related to PUCO Case No. 99.1658-EL-ETP.
Upon the termination of this Agreement, any other seitlement agrecrnents between the Parties or
their affiliaies relsted w PUCO Case Mo, 99-1658-FL-ETP shall b: in full force and effect
according (o their original lorms.
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\ The Partics have caused this Ageemen © be executed by their duly authorized
i Tepresentatives in multiple counterparts as of the Bffective Date.
_ CINERGY RETAIL SALES, LLC AK STEEL CORParfmon
@/MK% o et bl -
Title: V/d 4 J&/M Titke: Ts‘oﬁw vile  Prec b
Date: ﬁ%’v 2 FEoT" ) Dae: &3 /,zl fos
PP R
| S\t
i N gl
KIFTORNEY
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EXHIBIT B:

Customer Group: AK Steel Corporation

CRS Generation and Transmission Rades for Formner Rate TS Standard Service
Cusfomers

Net Miomthly BRY

Compited in scctidance with the following charges. {Kiovoll amperes pre
shbrovisted as VA and disvatt-hours ae abbrevisted 23 kWh):

Generation Charpes

(b} Demsnd Charge
First 50,000 KVA v verw SBIE3R per VA -
Additians) KVA F.0430 per kVA
(%) Energy Chorge

Billing Deanand Baes 300 ..vvcrivmsreransssronmsin 30044404 per kWh
LTSRS EA YR 0 T o JA———. < X ) [t 4

{d) Fuel Charge

“The Fued Charge shall br equa) w0 the Fue) and Perchase Power {FPT) charpe exclading Emission
Allpwance Expenst impesed by CGLE.

Transmission Charges

Customer will pay 2 transrusston charge equivalent to the sum of all
applicable kranwmission charpes that they would pay o CGLE asa
sinmiard tariff costomer.  Travsmlssion charges (o be paid include, bur are
not Bnalted 1o the following PUCQO approved charges:

{41 Neawork Transmlssion Services
{5} MISO Schedule Charges
{6) Met Conpestion Charges

CONFIDENTIAL
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Exhibit C: TRADE SECReT :
Customer Group: AX Steel Corporation '3
Customer Account List

This agreement porzains 1o the foltowing AK Steel Corporation scegunts:

CONFIDENTIAL
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e " TRADE SECRET
Exhibit A;

Customer Group: AK Stee] Corporation
Quarterly Option Payment Calculation

T‘h-'c CRS option peyment made quareesty for the period Januazy |, 2003 through Decomber 31, 2008 o1 the datc
upok which she aption is exersised whichever comes fors), will be equivelent 1o the following taloutaton:

Theeonat ersoon; paid by AX, Sieet Canpoestion to The Cincinngi Gas ssd Elecuie Compeny-dwiap the
spplicable calender quanervnder its masksi-besed sisndard servioe offer {MBSS0) generation rar spproved by
the Commission in Case No, 03-93-EL-ATA. The MB3SO pencration rzu: inciudee all charges related 10
goncration gervice, but excludes ransmission and disnfhution.

Lexs the follawing amouns:

“The upplicable wanifled unbundicd geacmation ale appeowed by the Congnission in Casc No. 99-1658-EL-ETP
and afso knowp a5 “Big G shown in the tnifl schodule botow.

-

T [ Demand Charge (3 per kW] . Entrgy Gharge (§ por EWR)
Scheduic  ["FisiGep | SccopdSiep | Adtitional | FirsSiep | Sceond Sicp | Addtvonnt
o' NIA N'A NrA 0650728 $0.618173 30.000004
DF 369150 £54450 Na 30.028398 $0.017752 WA
i $7.65™ $6.0574 WA $0.028568 SO0IS166 1 - NIA
L T 35330 60430 YA 0019094 $O.1545) Hi&
1 Divl oy Shirws swmmer scasonl mme ; l
Flus
Fatl and Pusclase Pawet (FPP) - cacluding Emission Alowance Expessz
Pius ]
Infrastcnue Mainicnance Fund (IMF) vp o m amcunt cqual 10 4% of "titic g
C‘()NFIDENTIAL
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CONFIDENTIAL PROPRIETARY
TRADE SEC
| EXHIBIT B: TUDRSECRET
Customer Group: AK Sieel Corporation ' - .}

CRS Generation Rates for Former Rate DP Standard Serviee Customers

Net rionthiy Gengration Ard Tragsmission Bil) Will Be The Followiag Plas IVMF Up Te 4% OF Litte g

Compnted i accordance with the foliawing charges. (Kilowste of demand is
abbrevisted o8 kW and kilownit-hours sre abbreviated as KWhj:

Cestrelion Charges
(s} Demans Charge
First 1,000 KBOWalts cevvccsrmemmvossenssosmeonsens 569150 per kW
Adiditiousl kiiowatis : $5.4450 per kW
() Energy Charge -
Billing Demand Hrses 300 ..o.cococesrnrrsernarnrens 50872048 per KWh
L DR T e — 50017632 per kWh
{t) Fuel Charge }
The Foel Charge shabl be pquol le ibe Foel and Porehase Power [FPP} chizrpe cxciuding Emission
Aliowance Expense imposed by CC&E.
Transmissien Charges

Custoraer will pay ¥ iransmission charge equivaleat {o the suamn of i
spphicablc oraxsmission charges thut tbey yroudd pay o CGSE as &
stendzerd tayliT customer. Transmission charges do be paid inclede, but are
gof Imited Lo the Following PUCO approved eharpes:

(I} Network Tragsmission Services
(2} MISQ Schedule Charges

{3} Net Congestion Chargss
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DEE 000927



