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KRrRAVITZ, BROWN & DORTCH, LIL.C
Attorneys at Law
Janet Kravitz 65 East State Street - Suite 200 Max Kravitz (1946-2007)
Paula Brown Columbus, Ohio 43215-4277
Michael D. Dortch 614.464.2000 Of Counsel:
Richard R. Parsons fax 614.464.2002 William H. Bluth*

. * Also Admiceed in NY
mdorteixi@kravitzllc.com

May 21, 2009
VIA MESSENGER DELIVERY

Ms. Renee Jenkins

Chief, Docketing Division

Public Utilities Commission of Qhio
180 E. Broad Street, 13" Floor
Columbus, Ohio 43215
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Re:  In The Matter of: The Consolided Duke Energy Ohio, Inc.
Rate Stabilization Plan Remand and Rider Adjustment Cases
Case Nos. 03-93-EL.-ATA, 03-2079-EL-AAM, 03-2080-EL-ATA,
03-2081-EL-AAM, 05-724-EL-UNC, 05-725-EL-UNC,
06-1068-EL-UNC, 06-1069-EL-UNC & 06-1085-EL-UNC

Dear Ms. Jenkins:

Enclosed please find an original and fifteen copies of Duke Energy Ohio, Inc.'s, Cinergy

Corp.'s and Duke Energy Retail Sales, LLC's Notice to the Commission Regarding Action Taken
By The Federal Court.

Please accept the original and fourteen copies of this document for filing in the above

identified matters. I would appreciate the return of a time stamped copy via the individual who
delivers the same to you.

As always, please call me if you have any questions concerning this filing. Thank you.

Very truly yours, =
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Michael D. Dortch
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THE PUBLIC UTILITIES COMMISSION OF OHIO / p# /

In the Matter of the : (/ 'Q "?5
Consolidated Duke Energy Ghio, Inc. : Case Nos. 03-0093-EL-A O
Rate Stabilization Plan Remand and : 03-2079-EL-AAM
Rider Adjustment Cases : 03-2080-EL-AAM

03-2081-EL-ATA
(5-0724-EL-UNC
05-0725-EL-UNC
06-1068-EL-UNC
06-1069-EL-UNC
06-1085-EL-UNC

DUKE ENERGY - OHIO, INC.'S CINERGY CORP.’S, AND
DUKE ENERGY RETAIL SALES, LLC'S
NOTICE TO THE COMMISSION REGARDING
ACTION BY THE FEDERAL COURT

On March 13, 2009, the Ohio Consumers' Counsel (OCC) filed a motion with this
Commission asserting that the Commission should modify a protective order it issued on
October 1, 2008, due to certain disclosures in the public record of Williams et al. v. Duke Energy
Ohio Case No. 1:08-CV-0046, pending in the Southern District of Ohio. On April 9, 2009, Duke
Energy-Ohio, Inc., Cinergy Corp., and Duke Energy Retail Sales, LLC, opposed OCC's motion,
and represented to the Commission that they would inform the Commission once the inadvertent
disclosure of personal identification information had been addressed by the Williams Court.

Duke Energy-Ohio, Inc., Cinergy Corp., and Duke Energy Retail Sales, LLC, respectfully
wish to report to the Commission that the United States District Court for the Southern District
of Ohio has since GRANTED Duke Energy International Inc.'s motion and ordered plaintiff's

counsel in that matter to redact customer account information from the court's record. Copies of



Duke Energy International, Inc.'s Motion, and of the Court's Order granting that motion, are
attached hereto as exhibits A and B, respectively.

Respectfully submitted,
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Michael D. Dortch (0043897)
Richard R. Parsons (0082270)
KRAVITZ, BROWN & DORTCH, LLC
145 East Rich Street
Columbus, Chio 43215
Tel: 614-464-2000
Fax: 614-464-2002
E-mail: mdortch{@kravitzlle.com

rparsons{@kravitzlic.com
Attorneys for CINERGY CORP.,
DUKE ENERGY RETAIL SALES, LLC, and
DUKE ENERGY-OHIQO, INC.
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was served electronically upon parties, their counsel,

and others through use of the following email addresses this 17" day of July 2007.

Staff of the PUCO

Anne. Hammerstein@puc state.oh.us
Stephen.Reilly@puc.state.oh.us
Scott.Farkas(@puc.state.oh.us
Thomas.McNamee(@puc.state.oh.us
Werner Margard{@puc.state.oh.us

Bailey, Cavalieri
dane.stinson{@bailevcavalieri.com

Bricker & Eckler, LLP
sbloomfield@bricker.com
TOBrien@bricker.com;

Duke Energy
anita.schafer@duke-energy.com

paul.colbert@duke-eneray.com
michael. pahutskif@duke-enersy.com
rocco.d'ascenzo@duke-energy.com

First Energy
korkosza@firstenergycorp.com

IEU-Obhio
dneilseni@mwnemh.com:
jhowser@mwnemh.com,
Imcalister@mwncmh.com;
sam{@mwnemh.com:

Ohio Consumers Counsel
bingham{@Mocc.state.oh.us

HOTZ@occ state.oh.us

SAUER@occ.state.oh.us
SMALL@occ.state.ch.us

BarthRover{@aol.com;
ricks@ohanet.org;
shawn.leyden@pseg.com
mchristenseni@columbuslaw.org;
cmooney2(@columbus.rr.com
rsmithla@aol.com
nmorgan(lascinti.org
schwartz@evainc.com
WTTPMLC@aol.com

cgoodman@energymarketers.com;

Boehm Kuriz & Lowry, LLP
dboehmi@bkllawfirm.com;
mkurtz@bklawfirm.com;

Cognis Corp
tschneiderf@mgesglaw.com

Eagle Energy
eagleenergy(@fuse.net

Strategic Ener
JKubacki(mstrategicenergy.com

Duke Enerpy Retail Sales, LL.C

Cinergy Corp.
mdortch@kravitzllgz_qqq} -

P

Michael D. Dortch
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

ANTHONY WILLIAMS, et al., Case No. 1:08-CV-00046
Plaintiffs, Judge Edmund A. Sargus
AR Magistrate Judge Mark R. Abel

DEFENDANT’S MOTION TO REDACT
CONFIDENTIAL CUSTOMER ACCOUNT
NUMBERS IN DOCUMENTS FILED
WITH THE COURT

DUKE ENERGY INTERNATIONAL,
INC,,

Defendant.

Defendant Duke Energy International, Inc. (“Defendant” or “Duke Energy”) respectfully
moves this Court pursuant to $.D. Ohio Civ. R. 26.2(a) for an order requiring Plaintiffs’ counsel
to redact certain confidential customer account numbers that appear on specific pages of Exhibit
A in support of Plaintiffs’ Motion for a Preliminary Injunction (Doc. 57), which previously was
filed with the Court. Although counsel for Plaintiffs previously agreed to redact and re-file
redacted versions of these exhibits, they now are unwilling to do so. A Memorandum in Support
of this Motion follows, and a proposed Order granting this Motion is attached as Exhibit A for
the Court’s convenience and will also be electronically mailed to the Court for its consideration

and review.



Respectfully submitted,

{s/ James E. Burke

James E. Burke (0032731)

Louis F. Gilligan (0021805)

W. Jeffrey Sefton (0075671)

One East Fourth Street, Suite 1400 :
Cincinnati, Ohio 45202 |
Tel: (513) 579-6400
Fax: (513) 579-6457
jburke@kmklaw.com
lgilligan@kmklaw.com
jsefton@kmklaw.com

and

Mark D. Hopson (Pro Hac Vice)
Peter D. Keisler (Pro Hac Vice)
Frank R. Volpe {Pro Hac Vice)
Naomi T, Schoenbaum {Pro Hae Vice)
SIDLEY AUSTINLLP

1501 K Street, N.W.
Washington, D.C. 20005

Tel: (202) 736-8000

Fax: (202) 736-8711
mhopson@sidley.com
pkeisler@sidley.com
fvolpe@sidley.com
nschoenbaum@sidley.com

Aitorneys for Defendant,
Duke Energy
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MEMORANDUM IN SUPPORT

On September 18, 2008, Plaintiffs filed a Motion for a Preliminary Injunction (Doc. 57)
(“Plaintiffs’ Motion”). Duke opposed Plaintiffs’ Motion on October 24, 2008 (Doc. 66).
Attached as Exhibit A to Plaintiffs’ Motion were copies of the twenty-two Option Agreements
between Cinergy Retail Sales (n/k/a Duke Energy Retail Sales) and certain of its commercial and
industrial customers (the “Option Agreements”) (Doc. 57-2 at pp.1-185; Doc. 57-3 at pp. 1-132).
These Option Agreements were the focus of this action. Aftached to each of the Option
Agreements was an “Exhibit C” that listed the applicable customer account numbers for each of
the commercial and industrial users (Doc. 57-2 at pp. 15, 31-33, 47, 63, 76, 90, 103, 117, 131,
145, 158, 172, 185; Doc. 57-3 atpp. 17, 31, 44, 58, 73, 89-90, 102, 120-21, 132} (collectively the
“Customer Account Numbers”). None of these Customer Account Numbers was redacted.
S.D. Ohio Civ. R. 20.2(a) provides in pertinent part:

Parties shall omit or, where inclusion is necessary, partially redact from court
filings, social security numbers, full dates of birth, bank or other financial account
numbers, names of minor children or other personal information which might
confribute to identity theft.

Under Ohio law, electric distribution utilities, like Duke Energy’s affiliate Duke Energy-
Ohio, are obligated to keep customer account numbers ¢onfidential. Ohio Administrative Code §

4901:1-10-12(F)(1) provides:

Each EDU [Electric Distribution Utility] shall provide new customers, upon
application for service, and existing customers upon request, a written summary
of their rights and obligations under this chapter. This summary shall be in clear
and understandable language and delivered to customers. Each EDU shall submit
the summary or amendments thereto to the chief of the commission’s call center
for review at least sixty days prior to mailing the summary to its customers. For
purposes of this rule “new customer” means a customer who opens a new account
and has not received such a customer rights summary within the preceding year.
The summary shall include, but not be limited to, the following:



...{F} Information on privacy rights which shall include:

(1) A statement that the EDU is prohibited from disclosing a customer’s account
number without the customer’s written consent, except for the EDU's consumer
credit evaluation, collection, and credit reporting; for a CRES provider’s credit
collections and reporting; for participants in programs funded by the universal
service fund, such as the percentage of income payment plan programs; for
governmental aggregation or pursuant to court order;

(2) A statement that the EDU is prohibited from disclosing a customer’s social
security number without the customer’s written consent except for programs
funded by the universal service fund; for the EDU’s credit evaluation, collection,
and credit reporting; for a CRES provider’s credit collections and reporting; as
ordered by the commission, other governmental agency or pursuant to court order;

Moreover, these Customer Account Numbers are the type of “financial account numbers™ that
S.D. Ohio Civ. R. 26.2(a) is designed to protect. A person or entity wrongfully in possession of
a customer account number can gain access to a substantial amount of information to which they
are not entitled. With the customer account number, an unscrupulous person can call and obtain
a payment and usage history or change billing addresses and other account information. In an

extreme case, a competitor could use the information to switch or cancel service,

Counsel for Duke contacted counsel for Plaintiffs in late March, 2009 requesting that
Plaintiffs withdraw the Exhibit to Plaintiffs’ Motion consisting of the Option Agreements and re-
file the Exhibit with only the Customer Account Numbers redacted. See Letter of James E.
Burke dated April 1, 2009 attached as Exhibit B. Initially, Plaintiffs’ counsel agreed to do so.
See Email of Randolph H. Freking dated April 2, 2009, attached as Exhibit C. When the agreed
redactions had not been made by early May 2009, Defendant’s counsel followed up and was
advised that Plaintiffs’ counsel now is refusing to redact the Customer Account Numbers. See

Email of Randolph H. Freking dated May 5, 2009, attached as Exhibit D.



Accordingly, Defendant respectfully requests that this Court issue an Order requiring
Plaintiffs to withdraw Exhibit A to Plaintiffs’ Motion, redact the Customer Account Numbers,

and file the redacted Exhibit A with the Court.

Respectfully submitted,

/s/ James E. Burke

James E. Burke (0032731)

Louis F. Gilligan (0021805)

W. Jeffrey Sefton (0075671)

One East Fourth Street, Suite 1400
Cincinnati, Ohio 45202

Tel: (513) 579-6400

Fax: (513) 579-6457
jburke@kmklaw.com
Igilligan@kmklaw.com
jsefton@kmklaw.com

and

Mark D. Hopson (Pro Hac Vic)
Peter D, Keisler (Pro Hac Fice)
Frank R. Volpe (Pro Hac Vice)
Naomi T. Schoenbaum (Pro Hac Vice)
SIDLEY AUSTIN LLP

1501 K Street, N.W.
Washington, D.C. 20005

Tel: (202) 736-8000

Fax: (202) 736-8711
mhopson@sidley.com
pkeisler@sidley.com
fvolpe@stdley.com
nschoenbaum@sidley.com

Attorneys for Defendant,
Duke Energy
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing DEFENDANT’S MOTION TO REDACT
CONFIDENTIAL CUSTOMER ACCOUNT NUMBERS IN DOCUMENTS FILED WITH
THE COURT was served upon the following counsel of record via the Court’s CM/ECF system
this ___day of May, 2009:

Stanley M. Chesley

Paul M. DeMarco

W.B. Markovits

Christopher D. Stock

Waite Schneider Bayless & Chesley Co. LPA
1513 Fourth & Vine Tower

One West Fourth Street

Cincinnati, OH 45202

Randolph H. Freking
Kelly Mulloy Myers
George Reul

Tod Thompson

Freking & Betz

525 Vine Street, Suite 600
Cincinnati, Ohio 45202

T.L. Summerville

Marilyn A. Peters

Paul A. Wilhelm

DYKEMA GOSSETT PLLC
400 Renaissance Center
Detroit, MI 48243

/s/ James E. Burke
James E. Burke

2951950.2



IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ANTHONY WILLIAMS, ef al.,

Plaintiffs, : Civil Action 1:08-cv-046
V. : Judge Sargus
DUKE ENERGY INTERNATIONAL, :  Magistrate Judge Abel
INC.,
Defendant.
ORDER

This matter is before the Court pursuant to the motion of Defendant Duke
Energy International, Inc. (Doc. 110), for an order requiring plaintiffs’ counsel to
redact certain confidential customer account numbers which appear on specific
pages of Exhibit A to Plaintiffs’ Motion for Preliminary Injunction (Doc. 57)
previously filed in this Court. Defendant requests that this be done pursuant to
S.D. Ohio Civ. R. 26.2(a), which requires the omission or partial redaction of
financial account numbers.

For good cause shown, the Motion (Doc. 110) is GRANTED. Plaintiffs are
hereby ORDERED to withdraw Exhibit A to Plaintiffs’ Motion for Preliminary
Injunction (Doc. 57), redact the Customer Account Numbers on pp. 15, 31-33, 47, 63,

76, 90, 103, 117, 131, 145, 158, 172, and 185 of Doc. 57-2, and pp. 17, 31, 44, 58, 73,




89-90, 102, 120-21, and 132 of Doc. 57-3, and file the redacted Exhibit A with the
Court.

Under the provisions of 28 U.S.C. §636(b)(1)(A), Rule 72(a), Fed. R. Civ. P.
and Eastern Division Order No. 91-3, pt. F, 5, either party may, within ten (10)
days after this Order is filed, file and serve on the opposing party a motion for
reconsideration by the District Judge. The motion must specifically designate the
order, or part thereof, in question and the basis for any objection thereto. The
District Judge, upon consideration of the motion, shall set aside any part of this

Order found to be clearly erroneous or contrary to law.

s/Mark R. Abel
United States Magistrate Judge




