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Dennis D, Hirsch 
Counsel to the Firm 

dhirsch@porterwright.com 

Porter Wright 
Morris & Arthur LLP 

41 South High Street 
Suites 2800-3200 

Columbus, Ohio 43215-6194 

Direct: (614) 227-2064 
Fax; 614-227-2100 

Tell free: 800-533-2794 

www.porterwright.com 

porterwright 

PUCO 

CINCINNATI 

CLEVELAND 

COLUMBUS 

DAYTON 

NAPLES 

WASHINGTON, DC 

May 15. 2009 

VIA HAND DELIVERY 

Renee J. Jenkins 
Secretary 
The Public Utilities Commission of 

Ohio 
180 E. Broad Street 
Columbus, OH 43215 

RE: In the Matter of the Adoption of Rules for Alternative and Renewable 
Energy Technologies and Resources, and Emission Control 
Reporting Requirements, and Amendment of Chapters 4901:5-1, 
4901:5-3,4901:5-7 of the Ohio Administrative Code, to Implement 
Senate Bill No. 221; Public Utilities Commission of Ohio, Case No. 
08-888-EL-ORD 

Dear Ms. Jenl̂ ins: 

Enclosed is an original and (7) copies of the Application of the Solid Waste 
Authority of Central Ohio for Rehearing, filed in connection with the above-
referenced matter. 

Thank you for your assistance. If you have any questions, please do not 
hesitate to call. 

Sincerely, 

Dennis D. Hirsch 

Enclosures 

9fi--<Ji/e^U. 
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Case No. 08-888-EL-ORD 

BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Adoption of Rules for 
Alternative and Renewable Energy Technologies 
and Resources, and Emission Control Reporting 
Requirements, and Amendment of Chapters 
4901:5-1,4901:5-3,4901:5-7 of the Ohio 
Administrative Code, to Implement Senate 
Bill No. 221 

APPLICATION FOR REHEARING 
OF THE SOLID WASTE AUTHORITY OF CENTRAL OHIO 

Pursuant to Rev. Code Section 4903.10 and the Ohio Admin. Code 4901-1-35, the Solid 

Waste Authority of Central Ohio (SWACO) hereby seeks rehearing of the Commission's April 

15,2009 Opinion and Order in this matter (the "Order"). The Order is unlawful, unreasonable 

and an abuse of discretion for the following reason: 

The Order improperly and unreasonably defines "distributed generation" as 
encompassing only on-site energy production that is "capable of supplying energy to the 
utility distribution system." Such a definition improperly excludes on-site energy 
production that is connected to the utility distribution system but is not "capable of 
supplying energy" to it. 

A Memorandum in Support of this Application is supplied herewith. 

Respectfiilly submitted, 

THE SOLID WASTE AUTHORrFY OF 
CENTRAL OHIO 

By: kjji^yL^vuU^ n a u ^ l i ^ K . 
Dennis Hirsch (0076126) ^ 

Porter Wright Morris & Arthur 
41 S. High Street 
Columbus, OH 43215 
(614) 227-2064 



BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

Case No. 08-888-EL-ORD 

In the Matter of the Adoption of Rules for 
Alternative and Renewable Energy Technologies 
and Resources, and Emission Control Reporting 
Requirements, and Amendment of Chapters 
4901:5-1,4901:5-3,4901:5-7 of the Ohio 
Administrative Code, to Implement Senate 
Bill No. 221 

MEMORANDUM IN SUPPORT OF 
APPLICATION FOR REHEAJONG 

The Solid Waste Authority of Central Ohio (SWACO) hereby submits this Memorandum 
in support of its Application for Rehearing of the Commission's Opinion and Order dated April 
15,2009 ("Order"). SWACO is one of the 52 sohd waste districts created by tiie Ohio General 
Assembly in 1989. SWACO serves Franklin County and Central Ohio by providing waste 
reduction, recycling and landfill services. 

SWACO's Green Energy Center has implemented an innovative system for employing 
landfill gas to generate renewable electricity. SWACO currently uses this renewable electricity 
to power its own buildings and operations. This decreases the amount of fossil fuel-based 
electricity that SWACO would otherwise have to purchase fi^om the utility distribution system. 

The Green Energy Center provides many of the environmental benefits that the Ohio 
Legislature sought to achieve through its passage of Senate Bill 221 and its creation of the 
Alternative Energy Portfolio Standard program. However, the above-referenced rules would not 
clearly include this project in the definition of "distributed generation," and so would make it 
unclear as to whether the project would produce "renewable energy credits." The Commission 
has previously held that an application for rehearing is the appropriate place to "seek fiuther 
understanding of the intent and effect of a Commission order."^ 

The rules define "distributed generation" as "electricity production that is on-site or close 
to the load center and is capable of supplying energy to the utility distribution system." 4901:1-
40-01(L). The apparent intent of this definition is to exclude entities that produce electricity on-
site and are entirely cut off fi*om the utility distribution system. Such electricity production 
would not reduce the demand for utility-generated, fossil fuel-based electricity, and so would not 
achieve the environmental benefits that the General Assembly intended. 

^ In the Matter of the Application of Columbia Gas of Ohio, Inc., for Approval of Tariffs to Recover, Through an 
Automatic Adjustment Clause, Costs Associated with the Establishment of an Infrastructure Replacement Program 
and for Approval of Certain Accounting Treatment, Case No. 07-478-GA-UNC (Entry on Rehearing, Tf 13) 
(September 12, 2007), citing In the Matter of the Review of Chapters 490 i-1, 4901-3, and 4901-9 of the Ohio 
Administrative Code, Case No. 06-685-AU-ORD (Finding and Order, K 59 (December 6, 2006)). 



The same cannot be said for on-site electricity production at facilities that are connected 
to the utility generation system, even if they are not "capable of supplying energy" to that 
system. Facilities of this type, such as SWACO's operation, use the renewable energy that they 
produce in order to reduce tiieir purchase of electricity fix>m the utility system. This achieves the 
environmental benefits that the General Assembly seeks to recognize through the awarding of 
renewable energy credits (RECs). Yet the PUCO rules would appear to deny REC's to such 
facilities solely because they are not "capable of supplying" energy to the utility distribution 
system. This makes no environmental sense and runs counter to the General Assembly's 
purpose. 

SWACO accordingly requests that the PUCO change the definition of "distributed 
generation" to read as follows: "'Distributed generation' means electricity production that is on-
site or close to the load center and connected to tiie utility distribution system." Such a 
definition will allow renewable energy produced at facilities such as SWACO's, that are 
connected to the utility system but are not capable of supplying energy to that system, to qualify 
for REC's. This will serve the environmental goals of the statute. 

Respectfixlly submitted, 

THE SOLID WASTE AUTHORITY OF 
CENTRAL OHIO 

By: Q j U s ^ IfyAJLj^ j t ^^ ' 
Dennis Hirsch (0076126) 

Porter Wright Morris & Arthur 
41 S. High Street 
Columbus, OH 43215 
(614)227-2064 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a copy of the foregoing filed on behalf of The Solid 

Waste Authority of Central Ohio was served by first-class, postage prepaid, U.S. mail and where 

indicated, electronic mail, upon the individuals listed on this 15^ day of May, 2009. 

By: U j ^ y ^ ^ U \ A < ^ / I . K 
Dennis Hirsch r0076126^ I Dennis Hirsch (0076126) 

COLUMBUS/1489521 v.Ol 



SERVICE LIST 
CASE No. 08-888-EL-ORD 

Kenneth R. Alfred, Executive Director 
Ohio Fuel Cell Coalition 
737 Bolivar Road 
Cleveland, OH 44115 

Langdon D. Bell 
Bell & Royer Co., LPA 
33 South Grant Avenue 
Columbus, OH 43215 
Lbe I l33@aol.com 
Attorney for Norton Energy Storage 

John W. Bentine 
Matthew S. White 
Chester, Willcox & Saxbe, LLP 
65 E. State Street, Suite 1000 
Columbus, OH 43215 
jbentine@cwslaw.com 
mwhite@wslaw.com 
Attorneys for American Municipal Power-
Ohio, Inc. 

Mary W. Christensen 
Christensen Christensen Donchatz Kettlewell 
& Owens, LLP 
100 East Campus View Blvd., Suite 360 
Columbus, OH 43235 
mchristensen@columbuslaw.org 
Attorney for Great Lakes Energy Development 
Task Force 

Paul A. Colbert, Associate General Counsel 
Elizabeth H. Watts, Assistant General Counsel 
Rocco 0. D'Ascenzo, Senior Counsel 
Amy B. Spiller, Associate General Counsel 
Duke Energy Ohio, Inc. 
139 East Fourth Street 
P.O. Box 960 
Cincinnati, OH 45201 

Dale R. Arnold, Director, Energy Services 
Ohio Farm Bureau Federation 
280 North High St. 
P.O. Box 182383 
Columbus, OH 43218 
daraold@ofbforg 

John W. Bentine 
Mark S. Yurick 
Matthew S. White 
Chester, Wilcox & Saxbe, LLP 
65 East State Street, Suite 1000 
Columbus, OH 43215 
j bentine@cwslaw.com 
myuricknu,cwslaw.com 
mwhite@cwslaw.com 
Attorneys for The Kroger Co. 

David Caldwell, Legislative Coordinator 
United Steelworkers, District 1 
777 Dearborn Park Lane - J 
Columbus, OH 43085 

Joseph M. Clark 
Lisa G. McAlister 
McNees Wallace & Nurick, LLC 
21 East State Street, 17th Floor 
Columbus, OH 43215 
iclark@mwncmh.com 
lmcalister@mwnemh.com 
Attorneys for Industrial Energy Users-Ohio 

Christine M. Falco 
PJM Interconnection, LLC 
965 Jefferson Avenue 
Norristown, PA 19403 
falcoc@pJm .com 
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Mark S- Fleiner, President 
Rolls-Royce Fuel Cell Systems, Inc. 
6065 Strip Avenue NW 
North Canton, OH 44720 

Amy Gomberg, Program Director 
Environment Ohio 

i 203 East Broad Street, Ste 3 
1 Columbus, OH 43215 

Mark A. Hayden 
Firstenergy Service Company 
76 South Main Street 

1 Akron, OH 44308 
havderun@firstenergvcoro.com 
Attorney for Ohio Edison Company, the 
Cleveland Electric Illuminating Company and 
the Toledo Edison Company 

Chester Jourdman, Jr., Executive Director 
Erin Miller, Director, Center for Energy & 
Environment 
Mid-Ohio Regional Planning Commission 
111 Library Street, Suite 100 
Columbus, OH 43215 
emiller@morpc.org 

Joseph P. Koncelik 
Frantz Ward LLP 
2500 Key Center 
127 Public Square 
Cleveland, OH 44114 
joncelik@frantzward.com 
Attorney for Vertus Technologies Industrial, 
LLC 

Steve Lankenau 
American Ag Fuels 
815 Greenler Street 
Defmace, OH 43512 

P. Flem, President 
Retco Molded Products 
4425 Appleton St. 
Cincinnati, OH 45209 

Gary S. Guzy, General Counsel 
John Melby, President 
APX, Inc. 
5201 Great America Parkway #522 

j Santa Clara, CA 95054 
gguzv@apx.com 
jmelby@apx.com 

JonA.Husted 
Speaker, Ohio House of Representatives 
77 South High Street 
Columbus, OH 43215 
District37@ohr.stat.oh.us 

1 

Rodger A. Kershner 
Howard & Howard Attorneys PC 
39400 Woodward Avenue, Suite 100 
Bloomfield Hills, MI 48304 
rak@h2law.com 
Attorney for LS Power Associates, LP 

Michael L. Kurtz 1 
David F. Boehm 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, OH 45202 
mkurtz@BKLlawfimi.com 
dboehmn@BKLlawfinn.com 
Attorneys for Ohio Energy Group 

Connie L. Lausten 1 
New Generation Biofuels 
4308 Brandywine St. NW 
Washington, D.C. 20016 
cllausten@newgenerationbiofuels.com 
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Michael K. T,avanga 
Garrett A. Stone 
Brickfield, Burchette, Ritts & Stone, P.C. 
1025 Thomas Jefferson Street, N.W. 
8th Floor, West Tower 
Washington D.C. 20007 
mkl@bbrslaw.com 
gas@bbrslaw.com 
Attorneys for Nucor Steel Marion, Inc. 

David Marchese 
Haddington Ventures, LLC 
2603 Augusta, Suite 900 
Houston, TX 77057 

Steve Millard, President and Executive 
Director 
The Council of Smaller Enterprises 
The Higbee Building 
100 Public Square, Suite 210 
Cleveland, OH 44113 

Nolan Moser 
Trent A. Dougherty 
The Ohio Environmental Council 
1207 Grandview Ave., Suite 201 
Columbus, OH 43212 
nmoser@theOEC.org 
tdougherty@theOEC.org 

Thomas J. O'Brien 
Bricker & Eckler, LLP 
100 South Third Street 
Columbus, OH 43215 
tobrien@bricker.com 
Attorneys for Northeast Ohio Public Energy 
Council 

Dwight N. Lockwood, Group Vice President 
Global Energy, Inc. 
312 Walnut Street, Suite 2300 
Cincinnati, OH 45202 
dnlockwood@globalenerjyinc.com 

Ann McCabe, Midwest Regional Dhector 
The Climate Registry 
1543 W. School St 
Chicago, IL 60657 
ann@theclimateregistrv.org 

Jennifer Miller, Conservation Program 
Coordinator 
Sierra Club Ohio Chapter 
131 N. High St., Ste 605 
Columbus, OH 43215 

Steven T. Nourse 
Marvin 1. Resnik 
American Electric Power Service Corporation 
1 Riverside Plaza, 29th Floor 
Columbus, OH 43215 
stnourse@aep.com 
miresnick@aep.com 
Attorneys for Columbus Southern Power 
Company and Ohio Power Company 

Terrence O'Donnell 
Sally W. Bloomfield 
Matthew W. Wamock 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH 43215-4291 
todonnell@bricker.com 
sbloomfield@bricker.com 
mwamock@bricker.com 
Attorneys for the American Wind Energy 
Association, Ohio Advanced Energy, Wind on 
the Wires, and Environment Ohio 
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Vincent A. Parisi 
5020 Bradenton Ave. 
Dublin, OH 43017 
vparisir@igsenergy.com 
Attorney for Interstate Gas Supply, Inc. 
mhpetricoff@vorys.com 

Barth E. Royer 
Bell & Royer Co., LPA 
33 South Grant Avenue 
Columbus, OH 43215 
BarthRoyer@aol.com 
Attorney for Ohio Environmental Council 

Kenneth D.Schisler 
EnerNOC, Inc. 
75 Federal St., Suite 300 
Boston, MA 02110 
kschisler@enemoc.com 

Jeffrey L. Small, Counsel of Record 
Office of the Ohio Consumers' Counsel 
l o w . Broad St., Suite 1800 
Columbus, OH 43215 
small@occ.state.oh.us 

Robert J. Triozzi 
Steven L. Beeler 
City of Cleveland 
Cleveland City Hall 
601 Lakeside Avenue, Room 206 
Cleveland, OH 44114 
RTriozzi@city.cleveIand.oh.us 
SBeeler@city.cleveland.oh.us 
Attorneys for the City of Cleveland 

Charles S. Young, Acting City Manager 
City of Hamilton, Ohio 
345 High Street 
Hamilton, OH 45011 
youngc@ci.hamilton.oh.us 

M. Howard Petricoff 
Vorys, Sater, Seymour and Pease, LLP 
52 East Gay St. 
P.O. Box 1008 
Columbus, OH 43216 
Attorney for Constellation NewEnergy, Inc., 
Direct Energy Services, LLC, and Integrys 
Energy Services, Inc. 

Neil Sater, CEO 
Greenfield Steam & Electric 
6618 Momingside Drive 
Brecksville, OH 44141 

Linda Sekura 
Conservation Committee Chair 
Northeast Ohio Sierra Club 
20508 Watson Road 
Maple Heights, OH 44137 
LSekura@aol.com 

Judi L. Sobecki 
Randall V.Griffm 
Dayton Power and Light Company 
1065 Woodman Dr. 
Dayton, OH 45432 
Judi.sobecki@DPLinc.com 
randall.griffin@DPLinc.com 

Mark A. Whitt 
Andrew J. Campbell 
Jones Day 
325 John H. McConnell Blvd, Suite 600 
P.O. Box 165017 
Columbus, OH 43216 
mawhilt@jonesday.com 
ajcampbell@jonesday.com 
Attorneys for East Ohio Gas Company d^/a/ 
Dominion East Ohio 
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