BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of United )

Telephone Company of Ohio d/b/a Embary) Case No. 08-1118-TP-WVR
for an Out-of-Service Grace Period under )

the Minimum Telephone Service Standardg.

APPLICATION FOR REHEARING
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

In order to ensure that Ohio residential telephmomesumers receive adequate
service at reasonable rates, the Office of the @monsumers’ Counsel (*OCC”), an
intervenor on behalf of residential telephone consts? files this application for
rehearing of the Opinion and Order (“Order”) tHa Public Utilities Commission of
Ohio (*Commission” or “PUCQ?”) journalized on Aprl, 2009 in this proceeding. In the
Order, the Commission granted in part an appliodiied by United Telephone
Company of Ohio d/b/a Embarg (“Embarq”) that coailldw Embarq to avoid paying
customer credits for service outages as requiretidPUCO’s Minimum Telephone
Service Standards (“MTSS?).

OCC files this Application for Rehearing under R4903.10 and Ohio Adm.
Code 4901-1-35. The Order is unreasonable andviullfor the following reasons:

1. The PUCO erred by granting Embarq a “grace periodthe Kidron
exchange on September 16, 2008, even though Erdizhrept have

enough trouble reports in the Kidron exchange an day to meet the
requirements of Ohio Adm. Code 4901:1-5-08(D)(Buyle 8(D)(2)").

1 OCC was granted intervention in this proceedinghiry dated November 6, 2008, at 3.
2 Application (September 24, 2008).



2. The PUCO erred by granting Embarq a “grace periodthe
Fredericktown and Holmesville exchanges for daysrethe trouble
reports do not appear to be related to an extrameue, or unforeseeable
weather-related incident, as required by Ohio A@wde 4901:1-5-08(D)
(“Rule 8(D)").

3. The PUCO erred by granting Embarq a “grace periodthe Chesterville
exchange for September 15, 2008, even though ttteaage did not have
a 300% increase in trouble reports over the these-gverage for
September on that day, as required by Ohio AdmeCG®&®d1:1-5-
08(D)(1)(a) (“Rule 8(D)(1)(a)").

The reasons for granting OCC’s motion are set forthe attached Memorandum
in Support.
Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
CONSUMERS’ COUNSEL

[s/ Terry L. Etter

Terry L. Etter, Counsel of Record
David C. Bergmann

Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
614-466-8574 (Telephone)
etter@occ.state.oh.us
bergmann@occ.state.oh.us




BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of United )
Telephone Company of Ohio d/b/a Embarg Case No. 08-1118-TP-WVR
for an Out-of-Service Grace Period under )
the Minimum Telephone Service Standards.

MEMORANDUM IN SUPPORT

INTRODUCTION

The MTSS require local exchange carriers (“LECe”ptovide credits to
customers whose service is out more than 72 haufshe LEC fails to keep a repair
commitment or repair appointment with a custorhér.LEC may seek to add 48 hours
to the timeframes for calculating these customedits if, “due to an extreme, unique, or
unforeseeable weather-related incidéngjther of two conditions exists: the LEC
experienced at least a 300% increase in out-ofisereports as compared to the average
number of out-of-service reports in the exchangehe same month during the three
previous years or the governor or a duly authorized official fbe county in which the
exchange is located declared a state of emerdefryaddition, an exchange must have
at least eleven daily out-of-service reports teligible for a “grace period’” A “grace
period” could have the effect of eliminating credibr which customers, who had to

endure service outages during the period in questiould be eligible under the MTSS.

3 Ohio Adm. Code 4901:1-5-08(C)(1) and (C)(2).

* Rule 8(D) (emphasis added).

® Rule 8(D)(1)(a).

® Ohio Adm. Code 4901:1-5-08(D)(1)(b) (“Rule 8(D)H)).
"Rule 8(D)(2).



In its Application, Embarqg sought a “grace periadgitler Rule 8(D)(1)(b) to
avoid paying customer credits for outages that wedubetween September 15 and 19,
2008. Embarq cited Governor Strickland’s declarabf a state of emergency for Ohio
due to a windstorm that occurred in the state qrteBeber 14. In a supplemental filing,
Embarq identified 55 exchanges that were coverethdypplication’

OCC filed comments and reply comments showingEmalbarqg did not meet
Rule 8(D)(1)(b) on several days during the Septertibel9 period in many exchang®s.
OCC urged the Commission to deny a “grace periodtte Glouster and Holmesville
exchanges, and to approve, at most, a limited &paciod” in the other exchang®s.

In the Order, the Commission applied both Rules)@(¢a) and 8(D)(1)(b) to the
Application, although Embarq had sought a “graa@opé only under Rule 8(D)(1)(b).
The PUCO applied Rule 8(D)(1)(b) to the outages dlcaurred on September 14, and
Rule 8(D)(1)(a) to the outages that occurred dufiegtember 15-1%.

As discussed in the Order, the Commission grantelddfq a “grace period” to
avoid paying customer credits for the following lkeanges and days:

» September 14Greenville.
» September 14 and 15: Mansfield.

» September 14-16: Lebanon, Mason, Morrow, WarrenVdondster.

8 Application at 1.
° See Embarg’s Supplemental Waiver Information (Bet®4, 2008) (“Supplement”) at 2.

2 On November 13, 2008, OCC filed Comments on thpliaation and the Supplement (“November 13
Comments”). After Embarq filed a Response on Ndwem?24, 2008, OCC filed reply comments on
December 8, 2008. On March 30, 2009, OCC filed @emts regarding additional information that
Embarq docketed on March 24, 2009, in responséPid@O Staff data request (“March 30 Comments”).
Because the Application specifically mentioned dRlyle 8(D)(1)(b), OCC did not address the merits of
the Application regarding Rule 8(D)(1)(a).

1 See March 30 Comments at 10-11.
2 Order at 4-5.



» September 14-17: Centerburg.

» September 14-18: Mount Vernon.

» September 15: Alexandria, Bartlett, Berlin CenBrgdford,
Cardington, Chesterville, Cortland, Eaton, Hebthmction City,
Lake Milton, McConnelsville, Mount Gilead, New Lymiew
Paris, Orrville, Pataskala, Sunbury, Utica-Homed ®Wayland.

» September 15 and 16: Adario, Croton, Frazeysbuidyol,
Kinsman, Lucas, Rittman, and Shreve.

» September 15-17: Danville, Gambier, Killbuck, Legtion,
Millersburg, Mount Sterling and Waynesville.

» September 15-17 and 19: Fredericktown.

» September 16: Adamsville, Bellville, Camden, Glemino
Martinsburg, Newton Falls and Shiloh.

» September 18: Holmesville.

The Commission denied Embarq a “grace period” elytiior the Glouster and
Johnstown exchanges.

Although the Commission limited Embarg’s “graceipét for avoiding customer
credits, the Order is unlawful and unreasonabtérnee respects. First, the Commission
disregarded Rule 8(D)(2) by granting a “grace pE'rfor the Kidron exchange for
September 16, although the exchange had onlyaible reports on that day. Second,
the PUCO contravened Rule 8(D) by granting a “grae@od” for the Fredericktown and
Holmesville exchanges for days on which the troubfeorts do not appear to be related
to an extreme, unique, or unforeseeable weathatectincident. Third, the PUCO
misapplied Rule 8(D)(1)(a) by granting Embarq aatg period” for the Chesterville
exchange for September 15, a day on which therdegsaghan a 300% increase in
trouble reports over the three-year daily average&september in the exchange. To

protect consumers, the PUCO should modify and atteoiipe Order, as discussed herein.



Il. STANDARD OF REVIEW

R.C. 4903.10 governs applications for rehearingdey the statute, within 30
days after a PUCO order is issued, “any party wamdntered an appearance in person or
by counsel in the proceeding may apply for rehgginrespect to any matters
determined in the proceeding.” OCC filed commemis reply comments in this case.

R.C. 4903.10 requires that an application for rehgamust be “in writing and
shall set forth specifically the ground or groutiswhich the applicant considers the
order to be unreasonable or unlawful.” In additidmio Adm. Code 4901-1-35(A)
states: “An application for rehearing must be agoanied by a memorandum in support,
which shall be filed no later than the applicationrehearing.”

In considering an application for rehearing, R.@03.10 provides that “the
commission may grant and hold such rehearing omthiger specified in such
application, if in its judgment sufficient reasdretefor is made to appear.” The statute
also provides: “If, after such rehearing, the cosswn is of the opinion that the original
order or any part thereof is in any respect urpnstnwarranted, or should be changed,
the commission may abrogate or modify the samesrafise such order shall be
affirmed.” As shown herein, the statutory standardabrogating and modifying the

Order is met here.

. ALLEGATIONS OF ERROR

A. The PUCO erred by granting Embarq a “grace peria” for the Kidron
exchange for September 16, 2008, even though Embadgl not have
enough trouble reports in the Kidron exchange on tht day to meet the
requirements of Rule 8(D)(2).

Rule 8(D)(2) contains a specific limitation on t@nting of “grace periods”

under Rules 8(D)(1)(a) and 8(D)(1)(b): “Exchangethwen or fewer daily out-of-service



reports during the requested grace period arelgile for this grace period
Nevertheless, the PUCO granted Embarq a “graceg@dor the Kidron exchange for
September 16, even though Embarg’s trouble re@da shows that the Kidron exchange
had only six trouble reports on September>Lén granting Embarq a “grace period” for
September 16 for the Kidron exchange, the PUCQOdmased its own Rule 8(D)(2).
Because they ordinarily have few trouble report #wis may easily reach a
300% increase, small exchanges, like Kidron, aseesutible to unfair application of
Rule 8(D)(1)(a)** For this reason, the PUCO adopted Rule 8(D)()riler to ensure
that customers in such exchanges are not unredgatebed credits for service outages.
The PUCO should correct its error. The Commissioould abrogate and modify
its Order, and deny Embarg a “grace period” to @yaying credits to customers in the
Kidron exchange for outages that occurred on Sdpternt.
B. The PUCO erred by granting Embarqg a “grace peria” for the
Fredericktown and Holmesville exchanges for days wére the trouble

reports do not appear to be related to an extremeynique, or
unforeseeable weather-related incident, as requiredy Rule 8(D).

Under Rule 8(D), a telephone company may recel\ggace period” for the
repair of service outages “due to an extreme, w@iquunforeseeable weather-related
incident.” As OCC pointed out, the 47 trouble rgpan the Holmesville exchange on
September 18 and the 17 trouble reports in thedfiddown exchange on September 19

do not appear to be related to the September 1dstgrm?® Embarg’s trouble report

13 See November 13 Comments at 5. Embarq docketgatomulative trouble report data for the
September 14-19 timeframe. OCC’s Comments weredbas daily trouble report data that Embarq
provided to OCC upon request.

1 Indeed, the three-year daily average for the Kidrechange was 1.2 trouble reports. See March 30
Comments at 6.

15 See November 13 Comments at 6-7.



data showed that Holmesville had trouble reports on September 14, 16 and 17, and
only three on September 15 — the day after the stanch. Although Fredericktown had
considerably more trouble reports during Septeriidet7, there were only six trouble
reports on September 18. The spike in troublertemm September 19 in Fredericktown
obviously was not related to the September 14 veeatiated incident.

Under Ohio Adm. Code 4901:1-5-08(D)(3), Embarq wepiired to file
“[s]upplemental documentation sufficient to justifhe request for the grace period....”
Thus, Embarg has the burden of proof in this prdicee Embarq, however, has not filed
anydocumentationto support its assertion that these trouble repeere caused by the
September 14 windstorm.

Instead, Embarq provided only the supposition ‘thiitere is no reason to
believe that all outages would occur immediatetgrathe windstorm. And it is even less
likely that every outage that occurred immediatdhegr the windstorm would be reported
in the day after the windstormi® This assertion, however, was directly contradidig
Embarq’s own statement in defense of its Rule &Di){terpretation: “Force majeure
events may occur on just one day, as was the dése¢he windstorm.Therefore, most
out-of-service reports are likely to be made the daof or the day after the event, not
spread over the entire grace period*’

Embarq provided nothing to show that the troubjerts in the Holmesville
exchange and September 18 and the Fredericktowraege on September 19 were

caused by any weather condition. Embarq did n@tnte burden of proof.

8 Embarqg’s Response (November 24, 2008) at 3.
1d. at 2 (emphasis added).



Indeed, the logical inference to be drawn is thatdpikes in trouble reports in the
Holmesville exchange on September 18 and the Fokti@wvn exchange on September
19 werenot weather related. The Commission should thus abeagad modify its
Order, and deny Embarq a “grace period” to avoidngacredits to customers for
outages that occurred in the Holmesville exchanmg8eptember 18 and the
Fredericktown exchange on September 19.

C. The PUCO erred by granting Embarq a “grace peria” for the

Chesterville exchange for September 15, 2008, evirough the exchange

did not have a 300% increase in trouble reports ovehe three-year
average for September on that day, as required by ue 8(D)(1)(a).

Under Rule 8(D)(1)(a), a “grace period” may bewaka in an exchange if on a
given day, due to an extreme, unique, or unforddeeeeather-related incident and
subject to Rule 8(D)(2), the exchange experiencgd0&6 increase in trouble reports
over the three-year daily average for the mont808% increase in trouble reports
means that the exchange must have had four tineehitbe-year daily average in order to
qualify for a “grace period.”

The Commission misapplied Rule 8(D)(1)(a)to the s&wville exchange for
September 15. According to Embarq’s trouble redaté obtained by OCC, the
exchange had 11 trouble reports for September@.20n the other hand, the
exchange had a total of 265 trouble reports duhegnonth of September for three
previous years, a daily average of 29Thus, a 300% increase in trouble reports in the
exchange would equal 12 trouble repdPt€Embarq did not meet the requirement under

Rule 8(D)(1)(a).

18 See March 30 Comments at 6.

192.9 times 4 equals 11.6, which rounds up to 12.



The Commission erred in its application of Rule §iXa) to the Chesterville
exchange for September 15. The Commission shdutthate and modify the Order,
and deny Embarq a “grace period” to avoid payirgglits to customers in the

Chesterville exchange for outages that occurre8eptember 15.

IV.  CONCLUSION

The Commission erred in granting Embarq a “gracegdéfor the Chesterville
exchange for September 15, the Kidron exchang8dptember 16, the Holmesuville
exchange for September 18 and the Fredericktownagrge for September 19. In order
to protect consumers from losing credits that eggiired under the MTSS, the
Commission should abrogate and modify the Ordelisissed herein.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
CONSUMERS’ COUNSEL

/sl Terry L. Etter

Terry L. Etter, Counsel of Record
David C. Bergmann

Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
614-466-8574 (Telephone)
etter@occ.state.oh.us
bergmann@occ.state.oh.us
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| hereby certify that a copy of the Applicatiom ®ehearing by the Office of the
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postage prepaid, to the persons listed below enithilay of May 2009.

/s/ Terry L. Etter
Terry L. Etter
Assistant Consumers’ Counsel
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