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Case No. 08-918-EL-SSO 

INDUSTRIAL ENERGY USERS-OHIO'S REPLY TO 
AEP-OHIO'S MEMORANDUM CONTRA 

On March 18, 2009, the Public Utilities Commission of Ohio ("PUCO" or 

"Commission") issued an Opinion and Order ("Order") addressing the proposed electric 

security plan ("ESP") of Columbus Southern Power Company and Ohio Power 

Company (individually "CSP" and "OP", respectively, and collectively "Companies" or 

"AEP-Ohio"). As instructed by the Order, AEP-Ohio filed revised tariffs on March 23, 

2009. A transmittal letter accompanied the revised tariff filing on March 23, 2009. The 

transmittal letter stated that AEP-Ohio was not waiving its right to seek rehearing or to 

withdraw the ESP application. AEP-Ohio's transmittal letter notified the Commission 

that it would make its decision after action taken by the Commission in response to any 

rehearing requests. 

Over the objections of interveners, the Commission approved the revised tariffs 

on Monday, March 30, 2009, and AEP-Ohio promptly began billing customers, on a 



"bills rendered" basis, rates and charges for electric service that produce total bill 

increases significantly in excess ofthe amounts specified in the Commission's Order. 

On April 17, 2009, the last day for doing so, AEP-Ohio filed an Application for 

Rehearing asserting that the Commission's Order is unreasonable and unlawful in many 

(thirteen) respects. AEP-Ohio's rehearing request asks the Commission to provide 

relief in response to its Application for Rehearing so that AEP-Ohio can "... make an 

informed decision on whether to accept or withdraw the Commission-modified plan".' 

On April 20, 2009, three days (counting a weekend) after AEP-Ohio filed its 

Application for Rehearing claiming that the PUCO's Order was unreasonable and 

unlawful, lEU-Ohio filed its Motion For Immediate Relief From Electric Rate Increases 

("motion") seeking immediate relief for the effects of the actions taken by AEP-Ohio to 

raise rates pursuant to an Order which modified AEP-Ohio's ESP proposal in ways that 

have not been accepted by AEP-Ohio. On April 23, 2009. AEP-Ohio filed a 

Memorandum Contra lEU-Ohio's Motion For Immediate Relief From Electric Rate 

increases ("memorandum") opposing the relief requested in lEU-Ohio's April 20, 2009 

motion. lEU-Ohio's reply to AEP-Ohio's memorandum follows. 

AEP-Ohio's April 23, 2009 memorandum attempts to incorrectly reframe the 

issue that was raised by lEU-Ohio's April 20, 2009 motion by claiming that lEU-Ohio is 

contesting AEP-Ohio's right to seek rehearing. But, lEU-Ohio has no quarrel with AEP-

Ohio exercising its right to seek rehearing (even if, as it has been, the right is exercised 

by erroneous claims). lEU-Ohio's motion asks the Commission to stop AEP-Ohio from 

billing and collecting rate increase that can only be lawful if AEP-Ohio is acting under a 

Commission order that is lawful. It is lEU-Ohio's position that Section 4928.143, 

^ AEP-Ohio Application for Rehearing at 3. 
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Revised Code, does not, under any circumstances, make lawful a Commission order 

modifying a proposed ESP unless and until the modifications are accepted by the utility 

even if the acceptance comes with a caveat that the utility will be asking the 

Commission to grant rehearing. In this case, AEP-Ohio has not accepted the March 18, 

2009 Order and, through its rehearing request, it has made it clear that it believes the 

Order is unreasonable and unlawful. 

Had AEP-Ohio not sought rehearing, AEP-Ohio would have implicitly accepted 

the Order. Then, perhaps, it might have been possible to weave together a legal theory 

that allows the March 18, 2009 Order to provide the legal support for the stunning rate 

increases that are currently being billed and collected by AEP-Ohio. But AEP-Ohio has 

not done anything relative to the March 18, 2009 Order other than to contest its 

lawfulness for purposes of rehearing while implementing rate increases that can only be 

lawful if the Order is lawful. The support for lEU-Ohio's legal position is not in "nowhere 

land" as AEP-Ohio claims; it is in Sections 4928.143 and 4928.141, Revised Code, as 

lEU-Ohio explained in its April 20, 2009 pleading. 

This is not a case where, as in traditional rate proceedings, the Commission's 

directives regarding rates and charges must be followed by the utility until the directives 

are modified by the Commission through the rehearing process or through the appellate 

jurisdiction of the Ohio Supreme Court. The General Assembly has equipped electric 

distribution companies with an absolute right to veto any order issued by the 

Commission that modifies a proposed ESP. Upon the exercise of this veto right, the 

Commission's order is null and void. And, by permitting AEP-Ohio to take the benefits 

ofthe stunningly large rate increases that are presently being billed and collected in the 
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name of the Commission's March 18, 2009 Order, the Commission is making the real 

power of this veto right even greater, if the Commission allows AEP-Ohio to get 

away with implementing rate increases tied to an order that nfiodifies an ESP in 

ways that AEP-Ohio claims are unreasonable and unlawful, It is the Commission, 

not the General Assembly, that has painted the Commission into a legal corner 

and devalued the legal authority conferred on the Commission by the General 

Assembly. 

AEP-Ohio's April 23, 2009 memorandum (at page 2) also wrongly indicates that 

lEU-Ohio's April 20, 2009 motion stands for the proposition that a utility must decide 

whether to exercise its veto over an order modifying an ESP until it knows how the 

Commission will rule on rehearing. Again, lEU-Ohio's motion does not suggest that 

AEP-Ohio cannot withhold its decision on the use of its veto until it sees what happens 

on rehearing. lEU-Ohio's position is that AEP-Ohio cannot withhold this decision, 

contest the lawfulness of the Order AND, at the same time, treat the Order modifying its 

proposed ESP as lawful for purposes of billing and collecting rate increases that can 

only be lawful if the Order is lawful. lEU-Ohio's position is that if the Order were 

accepted by AEP-Ohio and then the Commission changed the Order through the 

rehearing process in ways that AEP-Ohio did not agree with, then AEP-Ohio could 

exercise its veto power. 

As in most struggles that have a litigation life, there are also things going on 

outside the confines of the litigation context that may help to explain the zeal or 

advocacy of the parties. Even if the Commission ignores the plight of customers 
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struggling to survive the present economic circumstances, this is certainly true in this 

instance. 

For customers who were told by the Commission that they would be seeing 

seven or eight percent increases in their total electric bill in 2009 and who have actually 

seen twelve to sixteen percent, there is a clear sense that something is very wrong with 

the picture. Customers also know that AEP-Ohio's management team is telling the 

investment community that their success before regulators has been phenomena/while 

speaking of how emotional they become when they think about the tremendous success 

that has been achieved on the regulatory front. lEU-Ohio urges the Commission to take 

a few minutes and listen to and review the very public and transparent presentation 

American Electric Power ("AEP") made on April 24, 2009 in conjunction with AEP's first 

quarter earnings release.^ There the Commission will find confirmation for the things 

lEU-Ohio has said about the effects of the Order. For example, at page 30 of the slide 

presentation given to analysts, AEP confirms that the Order will, over the thirty-three 

month ESP period, cause rates to increase by close to $1.5 billion and that it is going to 

be able to cram the "future compliance cost of carbon regulation" into retail rates in Ohio 

because it has been "explicitly included in the FAC". In the real world, AEP-Ohio's 

management is claiming phenomenal regulatory success while, for regulatory 

purposes, it is issuing statements about its unhappiness with the Order and reserving its 

^ The presentation (Analyst & Investor Meeting/1 st Quarter 2009 Earnings Results Webcast) is available 
via the Internet and AEP's website at http://www.aep.com/investors/webcasts/. 
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veto right for use as a hypocritical threat to make its regulatory success even more 

phenomenal.^ 
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Opportunity for distrHjution rate 

For the reasons explained previously and herein, lEU-Ohio urges the 

Commission to direct AEP-Ohio to: (1) cease and desist from billing and collecting any 

rates and charges that may currently be on file with the Commission as a result of the 

Order; and (2) only bill and collect such rates and charges as may apply by the terms of 

the rate plan that was in effect on March 18, 2009.'' Additionally, lEU-Ohio urges the 

Commission to direct AEP-Ohio to refund, with a reasonable interest, any amounts 

collected from consumers in excess ofthe amount that AEP-Ohio was authorized to bill 

^ See Jeff Bell, High AEP Bills Leave Some in Dark About Higher Rates, Columbus Business First, 
April 24, 2009, at 1,43 (attached hereto as Attachment A). 

'* Section 4928.141(A), Revised Code, makes it clear that previously authorized transition costs are to be 
excluded. 

{C27931:2} 6 



and collect pursuant to the rates and charges that were in effect at the time the Order 

was issued. 

Respectfully submitted, 

imuel C Randazzo 
Lisa G. McAlister 
Joseph M. Clark 
McNees Wallace & Nurick LLC 
21 East State Street, 17TH Floor 
Columbus, OH 43215 
Telephone: (614)469-8000 
Telecopier: (614) 469-4653 
sam@mwncmh.com 
lmcalister@mwncmh.com 
jciark@mwncmh.com 
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Attachment A 
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High AEP bills leave some 
in dark about higher rates 

CUSTOMERS ARE C O M P L A I N I N G to the state that Iheir 
charges have gone up well beyond the cops set by regulators. 

BYJEFFBEUjBUSINESSFIRST 

Critics of American Iilectric 
Power Company [nc.'s new rale 
increase say the numbers aren't 
adding up on bills of customers 
served by the Columbus based 
power company. 

Some larger businesses will see 
increases of 15 percent or more in 
their electric bills this year, based 
on calculations of rates AEP filed 
with the Public Utilities Commis 

A REAL SHOCKER 

sion of Ohio, said Sam Randazzo, 
an attorney tor Industrial Bnerg\^ 
Users-Ohio, a coalition of about 
50 industrial and commercial 
businesses in the state. 

Randazzo said it is his under
standing that other companies 
and residential customers also 
are experiencing double-digit in 
creases, which started shov\ing 
up on April bills. 

Such increases exceed rate 
SEE AEP, PAGE 4J 

Residential custoineK of Columbus Soutbeni Power and Ohio Ppwê ^̂  
inig doulrfe-dig^ per<xnUge indfeaies in thi^^ 
Ohio Consumer'Counsel Regulators capped the i n q ^ 

AEP pfoposat 

PUCO approved 

Estimated inoease 

AEP proposal 

PUCO approved 

Estimated inaease 

Effective with April billings, based on average residential u^age of 1,000 kilowatt hours a month. 



5 ^ k"^ 

^ ^ S s 

f2ii|ii|ii 

" O ^ ^ -^ ^ o a j j : ; a> 

p ^ ^ ^ 6 '̂  S ^ - ^ . ^ S c 

5^18 

^ ̂  I - -̂ 'S 

. | : . - & | - s | | . | 

T3 AJJ j j 5j OJ iu ^ 

« - ^ ^ ^ 01 J-

«-c .^ 

. 5 ' : « « c -^ 

5 .1 .?-S 
o is •= 

Itlllll5fl 

» tu <a 

^«5t |=^§Ms 

« t , W 

?' I f 

*? ^ H ^" <!* •« ^ 
-O J U f O =1 ̂  . 

5 ^ - 0. c 

N- r> 
.Hi •o c 

c ^ „ 

tio 

c: 

< Hi s« 

el? 0̂  S ^ ^ * ^ 

ctf 

<=.:? 

O -s 

.W 

I 

i^' 5 o i a; "^ ^ 

IW Infill 

' ' ^ : ? l 

i .^-^ § ^ 
^ c: 3; c 

JI 
Ci, o CJ ?> 

^ - s ^ ^ - ^ - i?o ? S ? ^ - ? • - §-o - ' 

« c ^ 

4i aj tt5 V; 

a 

a w 
!=^^' f i.111 - -̂ Jf : 2 - I I 

CJ 

^ ^ • ' -?.= f 

.=u S i?.« -g :S 

^ -r ^ - c n : < ^ ^ 

•--> <= rS" t > ^ - ^ ' 

2 ^.-iz^-^ o e -
. ' ^ ^ ^ £ S ^ 

- s t j c ^1 e ĉ  o 5 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing REPLY TO AEP-OHIO'S MEMORANDUM 

CONTRA was served upon the following parties of record this 24*̂  day of April, 2009, via 

electronic transmission, hand-delivery or first class mail, postage prepaid. 

Lisa G. McAlister 

Marvin I. Resnik, Counsel of Record 
Steven T. Nourse 
American Electric Power Service Corporation 
1 Riverside Plaza, 29̂ ^ Floor 
Columbus, OH 43215 

Selwyn J. R. DIas 
Columbus Southern Power Company 
Ohio Power Company 
88 E. Broad Street - Suite 800 
Columbus, OH 43215 

Daniel R. Conway 
Porter Wright Morris & Arthur 
Huntington Center 
41 S. High Street 
Columbus. OH 43215 

ON BEHALF OF COLUMBUS SOUTHERN POWER AND 

OHIO POWER COMPANY 

David F. Boehm 
Michael L. Kurtz 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, OH 45202 

John V\/. Bentine 
Mark S. Yurick 
Matthew S. White 
Chester, Willcox & Saxbe LLP 
65 East State Street, Suite 1000 
Columbus, OH 43215-4213 

ON BEHALF OF THE KROGER CO. 

Janine L. Migden-Ostrander 
Consumers' Counsel 
Maureen R. Grady, Counsel of Record 
Terry L. Etter 
Jacqueline Lake Roberts 
Michael E. Idzkowski 
Office of the Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
Columbus, OH 43215-3485 

ON BEHALF OF THE OFFICE OF THE OHIO 

CONSUMERS' COUNSEL 

Barth E. Royer, Counsel of Record 
Bell & Royer Co. LPA 
33 South Grant Avenue 
Columbus. OH 43215-3927 

ON BEHALF OF OHIO ENERGY GROUP Nolan Moser 
Air & Energy Program Manager 
The Ohio Environmental Council 
1207 Grandview Avenue, Suite 201 
Columbus, OH 43212-3449 
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Trent A. Dougherty 
Staff Attorney 
The Ohio Environmental Council 
1207 Grandview Avenue, Suite 201 
Columbus, OH 43212-3449 

ON BEHALF OF THE OHIO ENVIRONMENTAL 

COUNCIL 

David C. Rinebolt 
Colleen L. Mooney 
Ohio Partners for Affordable Energy 
231 West Lima Street 
Findlay, OH 45839 

O N BEHALF OF OHIO PARTNERS FOR AFFORDABLE 

ENERGY 

Michael R Smalz 
Joseph V. Maskovyak 
Ohio State Legal Services Association 
555 Buttles Avenue 
Columbus, OH 43215-1137 

ON BEHALF OF APPALACHIAN PEOPLE'S ACTION 

COALITION 

Richard L. Sites 
Ohio Hospital Association 
155 E. Broad Street, 15*̂  Floor 
Columbus, OH 43215-3620 

ON BEHALF OF THE OHIO HOSPITAL ASSOCIATION 

David 1. Fein 
Cynthia Fonner 
Constellation Energy Group 
550 W. Washington Street, Suite 300 
Chicago, IL 60661 

ON BEHALF OF CONSTELLATION ENERGY GROUP 

Howard Petricoff 
Stephen M. Howard 
Vorys, Sater, Seymour & Pease LLP 
52 E. Gay Street 
Columbus, OH 43215 

ON BEHALF OF CONSTELLATION NEW ENERGY AND 

CONSTELLATION NEW ENERGY COMMODITIES 

GROUP, DIRECT ENERGY SERVICES, LLC, 

INTEGRYS ENERGY SERVICES, INC., NATIONAL 

ENERGY MARKETERS ASSOCIATION, OHIO SCHOOL 

OF BUSINESS OFFICIALS, OHIO SCHOOL BOARDS 

ASSOCIATION, BUCKEYE ASSOCIATION OF SCHOOL 

ADMINISTRATORS, AND ENERNOC, INC. 

Craig G. Goodman 
National Energy Marketers Association 
3333 K. Street, N.W.. Suite 110 
Washington, D.C. 20007 

ON BEHALF OF NATIONAL ENERGY MARKETERS 

ASSOCIATION 

Barth Royer 
Bell & Royer Co. LPA 
33 South Grant Avenue 
Columbus, OH 43215-3927 

Gary Jeffries 
Dominion Resources Services 
501 Martindale Street, Suite 400 
Pittsburgh, PA 15212-5817 

O N BEHALF OF DOMINION RETAIL, INC. 

Henry W. Eckhart 
50 West Broad Street #2117 
Columbus, OH 43215 

ON BEHALF OF THE SIERRA CLUB, OHIO CHAPTER, 

AND THE NATURAL RESOURCES DEFENSE COUNCIL 

Bobby Singh 
Integrys Energy Services, Inc. 
300 West Wilson Bridge Road, Suite 350 
Worthington. OH 43085 

Langdon D. Bell 
Bell & Royer Co., LPA 
33 South Grant Ave. 
Columbus, OH 43215 

ON BEHALF OF INTEGRYS ENERGY SERVICES, INC. 
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Kevin Schmidt 
The Ohio Manufacturers' Association 
33 North High Street 
Columbus, OH 43215 

ON BEHALF OF THE OHIO MANUFACTURERS' 

ASSOCIATION 

Lan7 Gearhardt 
Ohio Farm Bureau Federation 
280 North High Street. P.O. Box 182383 
Columbus. OH 43218 

ON BEHALF OF THE OHIO FARM BUREAU 

FEDERATION 

Clinton A. Vince 
Presley R. Reed 
Emma F. Hand 
Ethan E. Rli 
Sonnenschein Nath & Rosenthal 
1301 K Street NW 
Suite 600, East Tower 
Washington, DC 20005 

Douglas M. Mancino 
McDermott Will & Emery LLP 
2049 Century Park East 
Suite 3800 
Los Angeles, CA 90067 

Steve W. Chriss 
Manager, State Rate Proceedings 
Wal-Mart Stores, Inc. 
2001 SE 10'̂  Street 
Bentonville, AR 72716 

ON BEHALF OF THE WAL-MART STORES EAST LP, 

MACY'S INC., AND SAM'S CLUB EAST, LP 

Sally W. Bloomfield 
Terrence O'Donnell 
Bricker & Eckler 
100 South Third Street 
Columbus, OH 43215 

ON BEHALF OF AMERICAN WIND ENERGY 

ASSOCIATION, WIND ON THE WIRES AND OHIO 

ADVANCED ENERGY 

ON BEHALF OF ORMET PRIMARY ALUMINUM 

CORPORATION 

Stephen J. Romeo 
Scott DeBroff 
Alicia R. Peterson 
Smigel, Anderson & Sacks 
River Chase Office Center 
4431 North Front Street 
Harrisburg, PA 17110 

Benjamin Edwards 
Law Offices of John L. Alden 
One East Livingston Ave. 
Columbus, OH 43215 

ON BEHALF OF CONSUMERPOWERLINE 

Grace C. Wung 
McDermott Will & Emery LLP 
600 Thirteenth Street, NW 
Washington, DC 20005 

C. Todd Jones 
Christopher Miller 
Gregory Dunn 
Andre Porter 
Schottenstein Zox and Dunn Co. 
250 West Street 
Columbus. OH 43215 

LPA 

ON BEHALF OF THE ASSOCIATION OF INDEPENDENT 

COLLEGES AND UNIVERSITIES OF OHIO 

Douglas M. Mancino 
McDermott Will & Emery LLP 
2049 Century Park East 
Suite 3800 
Los Angeles, CA 90067 

Gregory K. Lawrence 
McDermott Will & Emery LLC 
28 State Street 
Boston. MA 02109 
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Steven Huhman 
Vice President 
MSCG 
200 Westchester Ave. 
Purchase, NY 10577 

Kimberly Bojko 
Attorney Examiner 
Public Utilities Commission of Ohio 
180 East Broad Street, 
Columbus. OH 43215 

12*''Floor 

ON BEHALF OF MORGAN STANLEY CAPITAL 

GROUP, INC. 

Glenn D. Magee 
Abbott Nutrition 
6480 Busch Blvd. 
Columbus. OH 43229 

Greta See 
Attorney Examiner 
Public Utilities Commission of Ohio 
180 East Broad Street, 12' 
Columbus, OH 43215 

ATTORNEY EXAMINERS 

Floor 

ON BEHALF OF ABBOTT NUTRITION 

John Jones 
Thomas Lindgren 
Werner Margarcl 
Assistant Attorneys General 
Public Utilities Section 
180 East Broad Street 
Columbus, OH 43215 

ON BEHALF OF THE PUBLIC UTILITIES COMMISSION 
OF OHIO 
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