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In the Matter of the Application of the Columbus

Southern Power Company for Approval of its Electric

Security Plan; an Amendment to its Corporate Case No. 08-917-EL-SSO
Separation Plan; and the Sale or Transfer of Certain

Assets.

In the Matter of the Application of the Ohio Power

Company for Approval of its Electric Security Plan; Case No, 08-918-EL-550
an Amendment to its Corporate Separation Plan; and

the Sale or Transfer of Certain Assets.

OHIO HOSPITAL ASSOCIATION’S
APPLICATION FOR REHEARING

Pursuant to Ohio Revised Code (“R.C.”) Section 4903.10, the Ohio Hospital Association
(“OHA™) respectfully submits this Application for Rehearing of the March 18, 2009, Opinion
and Order (“ESP Order”) of the Public Utilities Commission of Ohio (“Commission”) in the
above-captioned proceedings. The Comunission’s ESP Order is unreasonable and unlawful in
the following respects: (1) the retroactive revenue effect of the Commission’s ESP Order
violates well-established Ohio law and the specific mandate of R.C. 4928.141; and (2) the
Commission’s adoption of a POLR charge is contrary to the public interest, unsupported by the
evidence of record in this case, and contradicts the recommendations of theCommission Staff.

OHA requests that the Commission reconsider and rescind its determinations concerning
these issues. The reasons supporting this Application for Rehearing are given below in the

attached Memorandum in Support.
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MEMORANDUM IN SUPPORT

L RETROACTIVE REVENUE EFFECT OF THE COMMISSION’S ESP ORDER

A. The Commission Appreved Rates Designed to Collect Revenues for Services

Provided as of January 1, 2009 Through March 2009 Contrary to the
Provision of R.C. 4928.141(A), As Well As A Long-Established Prohibition
Against Retroactive Ratemaking,

The Commission’s ESP Order sets the term of the ESP as of January 1, 2009, while the
March 30 2009, Entry Nunc Pro Tunc sets the billing cycle beginning in April 2009 as the
“effective” date of the new ESP rates for Columbus Southern Power Company and Ohio Power
Company (collectively “AEP™). The Entry Nunc Pro Tunc clearly highlights that, although the
new rates will not be billed until after the effective date of the ESP Order, those rates are
applicable and compensatory for the entire effective term of the ESP plan, starting January 1,
2009.

The economic impact of the Entry Nunc Pro Tunc is unambiguous. Beyond changing the
date on which AEP could begin billing under the new rate structure, the Entry Nunc Pro Tunc
left undisturbed the remaining portions of the ESP Order. The overall revenue figures
established by the ESP Order were unchanged by the Entry Nunc Pro Tunc. Simple arithmetic in
tandem with the logic of the Entry Nunc Pro Tunc shows the Commission’s intention of allowing
AEP to collect twelve months worth of ESP revenues over the nine-month remainder of 2009. If
this was not the intention of the Commission, some alteration to the revenue figures contained in
the ESP Order would have been necessary in the Entry Nunc Pro Tunc.

It is telling that the Commission’s ESP Order directs the Companies to reconcile the rates

in effect from January through March 2009 with new rates set under the ESP, “under the new



approved ESP rates any revenues collected from customers during the interim period must be
recognized and offset by the new rates and charges approved by this opinion and order.” This
reconciliation between the new and old rates guarantees that the newly approved rates will
compensate the Companies as if these rates had been effective during the first three months of
2009, consistent with the term of the ESP - compensating the Company for past services
rendered.

Indeed, AEP has confirmed that the ESP Order allows this to happen.® AEP’s reference

to a twelve month period clearly contemplates calendar year 2009, January through March.

B. The Commission’s ESP Order Violates R.C. 4928.141

The General Assembly has explicitly addressed the question of the appropriate rates that
should apply during the period of time prior to the approval of an electric utility’s first SSO
adopted pursuant to R.C. 4928.141. Revised Code 4928.141(A) provides in part:

***the rate plan of an electric distribution utility shall continue
for the purpose of the utility’s compliance with this division until
a standard service offer is first authorized under section 4928.142
[4928.14.2] or 4928.143 [4928.14.3] of the Revised Code, and, as
applicable, pursuant to division () of section 4928.143
[4928.14.3] of the Revised Code, any rate plan that extends
beyond December 31, 2008, shall continue to be in effect for the
subject electric distribution utility for the duration of the plan’s
term,

The Commission recognized this provision in its December 19, 2008, Finding and Order

in Case No. 08-1302-EL-ATA. That Finding and Order determined the lawful rates that would

' ESP Order at p. 64.

2 Columbus Southern Power Company's and Ohio Power Company’s Memorandum Contra Office Of Consumers’
Counsel's and Appalachian People's Action Coalition's Motion For Stay or to Make a Portion Of The Rates
Subject To Refund at 4 (March 27, 2009). “In accordance with the order, AEP Ohio filed tariffs that include rates
for 2009 that are designed to collect twelve months of revenue in the remaining nine months of 2009, net of the
required offset for the interim rates that were previously in effect during 2009.”

3
30678351



3067835v1

apply untit the Commission approved a standard service offer (“SSO”) rate pursuant to either
R.C. 4928.142 or 4928.143. That did not happen until March 18, 2009. The rates as determined
in Case No. 08-1302-EL-ATA remained the lawfully effective and published rates as required by
R.C. 4905.30 and 4905.32. The customers of AEP are legally entitled to rely on those rates.
Neither R.C. 4928.141 nor R.C. 4928.143 gives the Commission the authority to compensate an
electric distribution utility for past services provided to lawfully approved rates. The
Commission is bound to keep effective rates for service in place until such time as a just and
reasonable SSO has been approved and implemented. In the instant situation, the Commission
has reached back to effectively revise the rate paid by customers for their electric consumption
for the period between January 1, 2009 and the commencement of the April 2009 billing cycle.

The Commission simply lacks the legal authority to accomplish this feat.

C. Ohio Law Prohibiting Retroactive Rates Is Well Established.

While the provisions of Amended Substitute Senate Bill 221 (“SB 2217) are clear enough
in their own right, the law beyond those provisions would prevent the Commission from “truing-
up” 2009 rates back to January 1.

The prohibition against retroactive ratemaking has been noted repeatedly by the Ohio
Supreme Court. In Keco Industries Inc. v. Cincinnati & Suburban Bell Tel. Co., the Ohio
Supreme Court explained the Commission cannot order refunds or credits to utility customers for
past rates approved by the Commission, even where those rates are later found to be excessive.’

The instant situation is simply the mathematical inverse of that situation.

In Lucas County v. Public Utilities Commission, the Ohio Supreme Court concluded that

* Keco Industries Inc. v. Cincinnati & Suburban Bell Tel. Co. (1957), 1266 Ohio St. 254, 257, 141 N.E.2d 465.
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the Commission had no statutory authority under which it could order refunds or service credits

119

to consumers: “... [W]ere the commission to order either a refund or a credit, the commission
would be ordering Columbia Gas to balance a past rate with a different future rate, and would
thereby be engaging in retroactive ratemaking, prohibited by Keco™ This is exactly what the
Commission has done in the instant case — the rates that will be collected from customers
beginning with the April, 2009 billing cycle will compensate AEP for services rendered back to
January 1, 2009.

Even the United States Supreme Court has held that the Commission had no power to

establish rates retroactively.?

C. The Commission’s ESP Order Violates the Ohio and U.S. Constitutions.

This retroactive ratemaking also violates Article I, Section 10 of the United States
Constitution and Article I, Section 28 of the Ohio Constitution by resetting rates for customers
who had lawfully-setiled expectations regarding the rates they were to be charged for electrical
service.® Article 1, Section 10 of the U.S. Constitution provides “No State shall .. . passany . ..
ex post facto law, or law impairing the obligation of contracts....” Article II, Section 28 of the
Ohio Constitution provides “The general assembly shall have no power to pass retroactive laws,

or laws impairing the obligation of contract....” These constitutional provisions establish that

* Lucas County v. Public Util. Comm. (1997), 80 Ohio St.3d 344, 348-349, 686 N.E.2d 501.
* Public Utilities Com. v. United Fuel Gas Co. (1943), 317 U.8. 456, 464 63 8. Ct. 369,374, 87 L. Ed. 396. 401.

® Ohio Edison v. Public Util. Comm, (1978), 56 Ohio St.2d 419, 424, 384 N.E.2d 283. “Such result would
necessarily be violative of the provisions of Section 10, Articie I of the United States Constitution, and Section 28,
Article II of the Chio Constitution, in that it would be an attempt to retroactively charge a regulatory order of the
commission, having the effect of existing law.” Cited with approval in Columbus Southern Power Co. v. Public
Util. Comm. (1993), 67 Ohio St.3d 535, 541, 620 N.E.2d 835.
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the Commission may not retroactively change o-ne of its own ratemaking orders (Case No. 08-
1302-EL-ATA) that have the effect of law.

The hazard to the public interest posed by the Commission’s actions in these cases are
clear: Acting without statutory authority, the Commission could just as easily decide that AEP
was entitled to higher revenues for a much longer retrospective period — there is nothing magic
about the January 1, 2009 date. Certainly, the fact that AEP's rate stabilization plan (“RSP”)
was set 1o expire on December 31, 2008 poses no less an impediment to the Commission setting
rates retrospectively than do the terms of R.C. 4928.141 and the other prohibitions against
retroactive ratemaking. This example simply illustrates the dangers to the public interest when

the Commission operates outside the bounds of the law.

II. THE POLR CHARGED APPROVED BY THE COMMISSION IS
UNREASONABLE

The acceptance of a modified, bypassable version of AEP’s proposed Provider of Last
Resort ("POLR™) Rider, purportedly designed to compensate it for the risks associated with
customer shopping,’ is unreasonable and unlawful in the following respects. The POLR charge
approved by the commission contradicts the recommendations of the Commission Staff, is
unnecessary in light of the low risk of shopping, and was based upon a pricing model not

intended to be used for the purpose of pricing shopping risk.

? Tr. Vol. 1il, p. 151, lines 9-13 (AEP witness Hamrock) and Tr, Vol. VI, p. 215 line 24 through p. 216, line 7.
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A. The Staff recommended that the POLR rider be denied.

The Staff strongly recommended that the “AEP companies not be allowed their requested
provider of last resort (POLR) ch'arge.”8 Contrary to this recommendation, the Commission
improperly granted AEP a modified version of its POLR rider, albeit with a modestly reduced
tevenue requirement attached. OHA strongly supports a return to the position of Commission
Staff that AEP not be allowed their “slippery” request for a POLR charge.” The $97.4 million

revenue requirement underlying the modified POLR has no more support in the record than did

AEP’s incredible initial proposal.

B. The POLR rider is unnecessary because of the risk of shopping is virtually
nil.

AEP itself admitted that there is virtually no shopping in AEP’s Ohio territories.'
Compensating AEP for this nonexistent risk defies common sense. Yet, the Commission (based
upon no evidence), concluded that there is some risk of customer shopping, and thereby adopted
a reduced POLR charge. This conclusion is simply baseless and unreasonable.

During the hearings, Kroger witness Higgins explained:

The POLR charge proposed by AEP for the three-year duration of
the ESP is in excess of $500 million for the two utilities. This
strikes me as rather stiff premium for utility customers to pay
when few customers have actually shopped in the AEP Ohio

. . . N » 11
service territories since the onset of direct access.

This idea was important enough to bear repeating in the Ohio Manufacturers’

Association’s brief:

$ Staff Exhibit 1 at p. 4, lines 3-4.

® Staff Exhibit 1, p. 4, lines 3-4.

" Tr. Vob. X3, p. 46, lines 8-12.

"' Kroger Exhibit 1 at p. 11, lincs 6-14.



What make[s] this POLR charge particularly egregious is that,
under the company’s ESP, the customer is required to pay this
charge regardless of whether the customer is even aware of this
“right,” regardless of whether the customer has any desire to
possess this right, and regardless of whether the customer has any
intention to exercise this right. And, the companies will continue
to collect almost $115 million — Year after year — even if not one
single customer were to “shop!”"?

It is clear that the Commission erred in adopting a POLR charge that compensates AEP

for nonexistent shopping risks.

C. The Black-Sholes model relied upon by AEP was not intended te be used for
the purpose of pricing shopping risk.

The Black-Sholes pricing model that AEP employs in calculating its POLR charge was
not designed to be, and is not, used in energy markets.”® In fact, the Black-Scholes model
originally was designed to price stock options,” and there has been no evidence of its use

anywhere but in pricing stock and/or coal options."

Brief of the Ohio Manufacturers® Association on the Columbus & Southern Power Company and The Ohio
Power Company’s Electric Security Plan (“OMA Brief”), p. 8.

Tr. Vol. VI, p. 180, lines 6-9 (explaining that the Black-Scholes model has only been seen being used by
“financial traders™). See also Tr. Vol. VI, p. 239 (explaining that the Black-Scholes model was designed to
price stack options).

Tr. Vol. V1, p. 239. lines 17-20.
* Tr. Vol. VI, p. 243. lines 3-14.
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CONCLUSION

grant its application for rehearing.

WHEREFORE, the Ohio Hospital Association respectfully urges the Commission to

Respectfully submitted on behalf of
OHIO HOSPITAL ASSOCIATION

(r, -
)
Richard L. Sites
General Counsel and Senior Director of Health Policy
155 East Broad Street, 15" Floor
Columbus, OH 43215-3620
Telephone: (614) 221-7614

E-mail:  ricks@OHANET.org

and

Thomas J. O’Brien

Matthew Warnock

BRICKER & ECKLER LLP

100 South Third Street

Columbus, OH 43215-4291

Telephone: (614) 227-2335 and 227-2388

Facsimile: (614) 227-2390

E-mail:  tobren@bricker.com
mwarnock{@bricker.com
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CERTIFICATE OF SERVICE

I hereby certify that the OHIO HOSPITAL ASSOCIATION’S APPLICATION FOR

REHEARING was served by electronic mail on the parties of record listed below this 17" day of

April 2009.
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Thomas J. O'Brien

Marvin 1. Resnik

Steven T. Nourse

American Electric Power Service Corp.
1 Riverside Plaza, 29" Floor
Columbus, OH 43215
miresnik(@aep.com

stnourse(@aep.com

Daniel R. Conway

Porter Wright Morris & Arthur
Hunting Center

41 South High Street
Columbus, OH 43215
dconway(@porterwright.com

Samuel C. Randazzo

Lisa G. McAlister

McNees, Wallace & Nurick
21 East State Street, 17™ Floor
Columbus, OH 43215
sam{@mwncmh.com
Imcalister@mwncmh.com
jclark@mwnemh.com

Maureen R. Grady

Jacqueline Roberts

Michael Idzkowski

Terry Etter

Ohio Consumers’ Counsel

10 West Broad Street, Suite 1800
Columbus, OH 43215-3485
grady(@occ.state,oh.us
etter@occ.state.oh.us

roberts(@occ.state.oh.us

idzkowski{@occ.state.oh.us

David F. Boechm

Michael L. Kurtz

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, OH 45202

dboechm@bkiawfirm.com
mkurtz@bkllawfirm.com

Barth Royer

Bell & Royer

33 South Grant Avenue
Columbus, OH 43215-3927

barthrover/@aol.com

Gary A. Jeffries

Senior Counsel

Dominion Resources Services, Inc,
501 Martindale Street, Suite 400
Pittsburgh, PA 15212-5817

gary.a jeffries@dom.com

David L. Fein

Cynthia A. Fonner

Constellation Energy Group, Inc.

550 West Washington Blvd., Suite 300
Chicago, IL 60661

David fein@constellation.com

cynthia_a.fonmer@constellation.com
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John W. Bentine

Mark S. Yurick

Chester, Wilcox & Saxbe

65 E. State Street, Suite 1000
Columbus, OH 43215
myvurick@cwslaw.com

ibentine@swslaw.com

Colleen L. Mooney

David Rinebolt

Ohio Partners for Affordable Energy
231 W. Lima Street

Findlay, OH 45389-1793
Cmooney2(@columbus.rr.com

drincbolt{@acl.com

M. Howard Petricoff

Stephen M. Howard

Vorys, Sater, Seymour and Pease LLP
52 East Gay Street

PO Box 1008

Columbus, OH 43216-1008
mhpetricoffl@vssp.com
smhoward/@vssp.com

Henry Eckhart

50 West Broad Street, Suite 2117
Columbus, OH 43215-3301
henryeckhart(@aol.com

Craig G. Goodman

President

National Energy Marketers Association
3333 K Street, N.W., Suite 110
Washington, D.C. 20007
cgoodman(@energvmarketers.com

Langdon D. Bell

Beli & Royer Co., LPA

33 South Grant Avenue
Columbus, OH 43215-3927

bell@aal.com
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Kevin Schmidt

Ohio Manufacturers’ Association
33 North High Street

Columbus, OH 43215

kschmidt@ohiomfg com

Michael R. Smalz

Joseph V. Maskovyak

Ohio State Legal Services Association
555 Buttles Avenue

Columbus, OH 43215-1137
msmalz@oslsa.org

jmaskovyak@osla.org

Nolan Moser

Air & Energy Program Manager
The Ohio Environmental Council
1207 Grandview Avenue, Suite 201
Columbus, OH 43212-3449

nolan@thecec.org

Bobby Singh

Intergrys Energy Services, Inc.

300 West Wilson Bridge Road, Suite 350
Worthington, OH 43085
bsingh@integrysenergy.com

Larry Gearhardt

Chief Legal Counsel

Ohio Farm Bureau Federation
280 North High Street

PO Box 182383

Columbus, OH 43218-2383
Igearhardt@ofbf.org

Stephen J. Romeo

Scott H. DeBroff

Alicia R. Petersen

Smigel, Anderson & Sacks
River Chase Office Center
4431 North Front Street
Harrisburg, PA 17110
sromeo@sastip.com

sdebroff@sasllp.com

apetersen(@sasllp.com



mailto:mvurick@cwslaw.com
mailto:ibentine@swsiaw.com
mailto:drinebolt@aol.com
mailto:mhpetricoff@vssp.com
mailto:smhoward@vssp.CQm
mailto:henryeckhart@aQl.com
mailto:cgQodman@cnergvmarketers.com
mailto:lbell@aol.com
mailto:kschmidt@Qhiomfg.com
mailto:msmalz@oslsa.org
mailto:imaskovvak@osla.org
mailto:bsingh@integrvsenergv.com
mailto:lgearhardt@ofbf.org
mailto:sromeo@sasllp.com
mailto:sdebroff@sasllp.com
mailto:apetersen@sasllp.com

Douglas M. Mancino

Gregory K. Lawrence

Grace C. Wung
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dmancino{@mwe.com
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gwung(@mwe.com
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Presley R. Reed

Emma ¥. Hand

Ethan E. Rii

Sonnenschein Nath & Rosenthal LLP
1301 K Street NW, Suite 600 East Tower
Washington, DC 20005
evince@sonnenschein.com
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ehand(@sonnenschein.com
erif@sonnenschein.com

Sally W. Bloomfield
Terrence O’Donnell
Bricker & Eckler LLP
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Columbus, OH 43215
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Schottstein Zox & Dunn Co., LPA
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Columbus, OH 43215
cmiller@szd.com
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