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Introduction 

Cargill Incorporated ('Cargill"), a mercantile customer of The Dayton Power 

and Light Company ("DP&L") or ("Company"), operates facilities in Dayton and Sidney, 

Ohio. Cargill, with over 160,000 employees, provides food, agricultural and risk 

management products and services in 67 countries. The Dayton facility operates a com 

wet mill producing com syrup based products. In Sidney, Cargill operates a soybean 

crush plant and refinery to produce vegetable oil and other soybean based products. 

DP&L supplies the Cargill Dayton facility at primary substation voltage, and the Sidney 

facility at distribution primary voltage. Cargill shops for generation, and receives only 

delivery services from DP&L. 

Statement of the Case 

DP&L sought approval of an Electric Security Plan ("ESP") to continue its 

present Rate Stabilization Plan ("RSP") through December 2010,' meet energy efficiency 

and demand reduction targets, and comply with expanded default service obligations and 

economic development commitments."^ DP&L also requested recovery of compliance 

costs required by the ESP. 

The ESP application requested fuel cost deferrals to continue current RSP rates 

during 2009 and 2010.^ As part of addressing significant risks of buying power for 

returning large-scale governmental or other aggregation customers, DP&L proposed to 

modify the G9 tariff, and implement a new G23 adjustable rate, to charge all returning 

RC 4928.143 (D) continues the cun-ent plan approved in Case No. 05-276-EL-AIR. 
RC 4928.141 and 4928.143 sets forth requirements for ESP Ulings. 



shopping customers at market based rates in addition to those served by governmental 

aggregators. ^ 

The ESP Stipulation between DP&L and multiple parties modified the filed ESP 

application. The stipulation, inter alia, extends the current RSP until December 31, 2012 

to maintain rate certainty. DP&L withdraws its fuel deferral request in exchange for 

timely cost recovery begirming in 2010 under an adjustable bypassable rider initially set 

at S0.019/kWh, with that amount subtracted from residual generation rates. ^ 

The ESP Stipulation continues the non-bypassable Rate Stabilization Surcharge 

("RSS") at present rates through December 31, 2012. Shopping customers continue to 

pay the applicable Standard Service Offer ("SSO") rates upon return to DP&L through 

2012. The RSS becomes bypassable after 2010 for governmental aggregation customers 

who elect to pay market based rates upon their return to DP&L. DP&L files for approval 

a market based rate by July 1, 2010.^ 

Cargill opposes the stipulation to the extent the RSS continues as a non-

bypassable charge during 2011 and 2012. A bypassable RSS charge should apply to ati 

shopping customers during 2011 and 2012 who agree to return to DP&L provider of last 

resort ('POLR") services at market based rates. In 2013, all shopping customers return to 

DP&L POLR service at SSO rates unless the subsequently approved plan by the 

Commission provides otherwise. 

^ Ex 5, ESP filing, SSO, Book 1, Chapter 5. 
" Ex. 5, ESP filing, SSO, Book 1, Chapter 2. 
^ ESP Stipulation and Recommendation, filed February 24,2009 ("ESP Stipulation"), pg. 2-3, par. 1, 2. 
^ ESP Stipulation, pg. 4, par. 3. 



Statement of Facts 

Commission approval of the RSP Stipulation in Case No. 05-276-EL-AIR, inter 

alia, resulted in extended fixed rates through December 31, 2010, and recovery of POLR 

costs through a non-bypassable RSS charge. ^ 

Under the ESP Stipulation, a principle term is that the non-bypassable RSS charge 

continues at current rates through 2012.^ Paragraph 3 of the stipulation provides: 

"The current RSS charge will continue as a non-bypassable charge 
through December 31, 2012. Through December 31, 2012, shopping 
customers who retum to DP&L shall pay the Standard Service Offer 
("SSO") rate under the applicable tariff. In 2011 and 2012, governmental 
aggregation customers who elect not to pay the RSS will retum to DP&L 
at a market-based rate. DP&L will develop and file for approval a market-
based rate calculated consistent with Section 4928.20(J), Revised Code, by 
July 1,2010."^ 

The non-cost based RSS charge equals 11% of generation rates in effect on 

January 1, 2004. The RSS charge reflects the price customers willingly pay for stable 

rates when coming back to POLR service.*'* POLR charges compensate DP&L for 

standing by to serve shopping customers retuming to the DP&L system. Fuel costs are 

not recovered as POLR charges,' * 

Factual and Legal Arguments 

In Re DP&L, Case No. 05-276-EL-AIR, Opinion ^ d Order, dated December 28, 2005 ("RSP 
Decision") approving with modifications the RSP Stipulatoni filed November 3, 2005 ("RSP 
Stipulation"). 

' Tr. Pg. 16, lines 1-6 (February 24, 2009). 
ESP Stipulation, pg. 4, par. 3. 

"̂  Tr. Pg. 16, lines 19-23, Tr. 16, line 25-Pg. 17 line 1, Tr. Pg. 17, lines 1-11 (February 24, 2009), 
' Tr. Pg. 17, line 24, pg. 18, lines 1-4; Tr. Pg. 17, lines 19-2l(February 24, 2009). 



DP&L supports approval of the ESP Stipulation based on the Commission criteria 

used to determine (i) whether a product of serious bargaining among capable, 

knowledgeable parties; whether as a package it benefits ratepayers and the public interest; 

1') 
and whether it violates any important regulatory principle or practice. 

Benefits to ratepayers and in the public interest from the ESP Stipulation, as a 

package, listed by DP&L results from: extension of the current plan through 2012; frozen 

distribution rates through 2012; recovery of current fuel costs above S0.019/kWh during 

2010 through 2012; AMI and Smart Grid implementation subject to Commission review; 

savings from AMI and Smart Grid programs not retained by DP&L; energy efficiency 

and demand response program implementation; exclusion of lost generation revenues and 

capping at $72 million the recovery of lost revenues; carrying charges limited to DP&L's 

cost of debt; collaborative advice and consultation regarding energy efficiency and peak 

demand reduction targets; and assistance to mercantile customers on implementing energy 

efficiency and demand response programs.* 

An unlisted principal benefit'"* to DP&L fi-om the ESP Stipulation is continual 

recovery of RSS charges at current rates from all customers for two more years through 

2012.^^ The RSP Decision determined that the RSS charge results in annual revenues of 

$76,250,127.*^ During 2011 and 2012, DP&L will receive over $150 million in revenues 

by charging for POLR services the non-cost based RSS rider. 

Cargill opposes the ESP Stipulation to the extent paragraph 3 needs modification 

by the Commission before approval. The RSS charge should become bypassable for all 

'̂  DP&L Test. Ex. 2., Pg. 9. 
'̂  DP&L Test. Ex. 2., Pg. 12. 
'" Tr. Pg. 16, lines 1-6 (February 24, 2009). 

Stipulation, Jt. Ex. 1, Pg. 4, par. 3. 



customers during 2011 tlirough 2012 who elect to retum to DP&L POLR service at 

market based rates.'^ In 2013, all customers retuming to DP&L should pay the applicable 

SSO rates, unless otherwise provided for by the subsequently approved plan. 

DP&L opposes this modification. Cargill did sign and support the 2005 RSP 

Stipulation to establish a non-bypassable RSS charge through 2010. The RSP Stipulation 

was presented only for the RSP case, and not binding on Cargill in subsequent cases. The 

ESP Stipulation supersedes that provision by extending the RSS an additional two years 

as an unavoidable charge. *̂  

DP&L apparently relies on RC 4928.143 (D) to argue the RSP Stipulation 

continues even during the two-year extension proposed in this proceeding. This section 

allows for continuation of the RSP rate plan through 2010 without Commission approval. 

The changed terms and conditions after 2010 under the ESP Stipulation require 

Commission approval under RC 4928.143. Cargill does not oppose the non-bypassable 

nature of the RSS charges through 2010, 

DP&L also relies on RC 4928.20 as a statutory limitation to make the RSS charge 

bypassable for all customers. As discussed, supra, the AEP-Ohio companies, also subject 

to that section, allow for bypass of POLR riders by all customers upon agreement to pay 

upon retum for that service at market based rates. Further, DP&L expanded its 

requirements under RC 4928.20 by allowing all governmental aggregation customers to 

by-pass the RSS charge upon agreeing to retum at market based rates. 

^'RSP Decision, Pg. 11, at IV. 
'^Cargill Ex. l,Pg. 3-4. 
''Cargill Ex. l,Pg. 3-4. 
'̂  RSP Stipulation, par. D, pg. 8. 



DP&L further argues that economic and financial principles decide whether to 

make riders bypassable.^^ However, bypassable RSS charges apply during 2011 and 2012 

when a DP&L witness projects noticeably higher MRO market prices than prices charged 

under the ESP.̂ * From that testimony, customers electing to forego payment of the RSS 

charge appear to assume substantial risks upon retuming to DP&L POLR services at 

market based rates during 2011 and 2012. 

1. The ESP Stipulation requires Commission modifications before 
approval because bypassable RSS charges for all customers during 
2011 and 2012 benefit ratepayers and advance the public interest. 

The RSP Decision considered "(1) rate certainty for customers; (2) financial 

stability for the utility; and (3) the further development of competitive markets" when 

determining whether the RSP Stipulation, as a package, benefited ratepayers and the 

public interest. ^̂  The Commission modified the RSP Stipulation upon determining, as a 

package, it failed to benefit ratepayers and the public interest by not further developing 

competitive markets. ^̂  On that basis, the EIR rider became entirely avoidable to 

shopping customers from 2007 through 2010, instead of avoidable only during 2009 and 

2010. 

Likewise, the ESP Stipulation requires modification before approval for the RSS 

charge to become bypassable during the last two years of the extended plan, 2011 and 

^'^Tr.Pg. 35, lines 5-14. 
'̂ DP&L Ex. 3, Pg. 10-12, SWN-2. 

^̂  RSP Decision at Pg. 7. 
^̂  RSP Decision, Pg. 9. 



2012. A bypassable RSS charge benefits ratepayers and advances the public interest by 

further development of competitive markets within the DP&L service area. 

All shopping customers during 2011 and 2012 should elect whether or not to pay , 

the RSS charge. Customers not paying the RSS charge retum to DP&L POLR service at 

a market-based rate filed with, and approved by, the Commission. Customers paying the 

RSS charge receive the benefit of stable rates. Customers forgoing the RSS charge allow 

DP&L to avoid the costs of providing rate stability by assuming market volatility risks. '̂ ^ 

The election not to pay the RSS and retum at market based rates end when the 

current DP&L plan ends in 2012. All customers retum to applicable SSO rates in 2013, 

unless the Commission approved plan provides otherwise. ^̂  

2. The ESP application requires Commission modifications before 
approval because bypassable RSS charges for all customers during 
2011 and 2012 advance the public interest. 

RC Chapter 4928 advances state policies for customers to receive adequate and 

reliable electric service at reasonable prices. State policies integrated into Ohio 

regulation guide Commission decisions under RC 4928.143.^^ Codified state policies 

pertinent to the DP&L ESP Case include: (A) Ensuring consumers with adequate, 

reliable, nondiscriminatory, and reasonably priced retail service; ̂ '̂  (G) developing and 

^̂  Cargill Ex. l,Pg. 3-4 
'^Cargill Ex. l,Pg. 3-4 

In Re Application of Columbus Southem Power Company and Ohio Power Company for 
Approval of Electric Security Plans, Opinion and Order, dated March 18,2009, Case No. 08-917-
EL-SSO et al, and Case No. 08-918-EL-SSO et al. ("AEP-Ohio Case"), at Pg. 12-13. 

^^RC 4928.02 (A) 



implementing flexible regulation to recognize continuous emerging competitive 

electricity markets; ̂ ^ and (N) facilitating Ohio's effectiveness in the global economy. ^̂  

RC 4928.143 requires the Commission to approve, or modify and approve the 

stipulated to ESP upon finding the plan approved, including the pricing and other 

terms/conditons, is more favorable in the aggregate when compared to results expected 

for the MRO under RC 4928.142. ^̂  

Cargill recommends approval of the stipulated to ESP application after the 

Commission modifies the plan to advance the public interest by making bypassable the 

RSS charges for all customers during 2011 and 2012. Thereafter, customers return to 

DP&L POLR service at SSO rates unless the approved plan provides otherwise. 

The AEP-Ohio Decision considered use of non-bypassable POLR riders to collect 

revenue requirements of $108.2 million for CSP and $60.9 million for OP.̂ * The 

Commission recognized the AEP-Ohio companies incur some risks from customer 

switching and retuming to POLR service as contracts near end during rising market 

prices. However, the Commission properly concluded that: 

"*** the risk of retuming customers may be mitigated, not eliminated, by 
requiring customers that switch to an altemative supplier (either through a 
governmental aggregation or individual CRES providers) to agree to 
return to market price, and pay market price, if they retum to the electric 
utility after taking service from a CRES provider, for the remaining period 
of the ESP term or until the customer switches to another altemative 
supplier***." ^̂  

Further: 

"*** In exchange for this commitment, those customers shall 

28 

29 
RC 4928.02 (G) 
RC 4928.02 (N) 

^°RC 4928.143 (C)(1) 
" AEP Ohio Case at Pg. 38. 
^̂  AEP Ohio Case at Pg. 40. 
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avoid paying the POLR charge. We believe that this outcome 
is consistent with the Requirement in Section 4928.20(J), Revised 
Code, which allows governmental aggregations to elect not to pay 
standby service charges, in exchange for agreeing to pay market 
price for power if they retum to the electric utility***." ^̂  

Based on the record, the Commission modified the proposed ESP to make the 

POLR rider bypassable because it compensates the AEP companies for providing POLR 

services, and the associated risks, including customer migration. The POLR Rider 

became bypassable on the basis that shopping customers agree to retum at market prices 

and pay those prices for service provided to them. 

The Commission earlier approved the Duke Energy stipulation that allows 

nonresidential shopping customers to avoid SRA-SRT rider charges by agreeing not to 

return to the standard service offer for the rest of the three-year ESP. -̂ ^ 

The RSS riders compensate DP&L for providing stabilized rates and acting as the 

POLR provider. DP&L through testimony in the record agrees "[wjhen the Commission 

approved the RSS Stipulation it was clear to all parties that the RSS rate was a charge 

designed to compensate DP&L for being the provider of last resort."^^ This concept is 

reinforced by DP&L's current tariff which states that the RSS fee is "intended to 

compensate DP&L for providing stabilized rates for customers and Provider of Last 

Resort Service."^^ 

DP&L recovers approximately $76 million in revenue during both 2011 and 2012 

from non-bypassable RSS charges, except for those charges made bypassable for 

^̂  Id at 40. 
' ' Id at 40. 
^̂  In Re Application of Duke Energy Ohio for Approval of an Electric Security Plan, Case No. 08-920-EL-

SSO, et al., Opinion and Order, dated December 17, 2008, Pg. 15, 16, 27. 
^̂  Cargill Ex. 1, Pg. 4. 
^̂  Cargill Ex. I,Pg. 4. 
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customers part of governmental aggregation groups who elect to retum to standard offer 

at market based rates. As with the AEP-Ohio companies DP&L receives compensation 

for providing POLR services and assuming risks, including customer migration. 

In this DP&L proceeding, the Commission needs to modify then approve the 

propose ESP plan by requiring a bypassable RSS charge beginning during 2011 and 2012 

for all customers. Customers electing not to pay the RSS charges retum at filed and 

approved market based rates to DP&L POLR services. DP&L avoids the costs of 

providing rate stability because those customers forgoing stable rates to assume market 

volatility risks. ^̂  

The election not to pay the RSS and retum at market based rates end when the 

current DP&L plan ends in 2012. All customers retum to DP&L SSO supply in 2013 

imless the subsequently approved plan provides otherv^se. Shopping customers do not 

forgo their rights to SSO service upon their retiu-n to DP&L by electing not to pay the 

RSS during 2011 and 2012. ^̂  

Conclusion 

In this proceeding, DP&L agreed to partially bypassable RSS charges for POLR 

services. For reasons presented, and based on Commission earlier decisions approving 

stipulations and applying RC 4928.143, the RSS charge should become bypassable 

during 2011 and 2012 for all customers who elect to retum to POLR services at market 

based rates approved by the Commission. 

'^Cargill Ex. l,pg. 3-4 
^̂  Cargill Ex. l,pg. 3-4 
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In 2013, all customers retum to SSO rates for POLR services, unless the approved 

plan provides otherwise. 

Respectfully submitted 

Craig I. Sfiiith 
Attorney at Law 
2824 Coventry Road 
Cleveland, Ohio 44120 
216-561-9410 
wis29@yahoo.com 

Attorney for Cargill, Incorporated 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a tme and accurate copy of this Brief was 
served this 26 day of March, 2009 by electronic mail upon the persons listed below. 

Craig I. Srfiitii 

Judi L. Sobecki 
The Dayton Power and Light Company 
1065 Woodman Drive 
Dayton, OH 45432 
iudi.sobecki@dplinc.com 

John W. Bentine 
Mark S. Yurick 
Matthew S. White 
Chester, Willcox & Saxbe, LLP 
65 East State Street, Ste. 1000 
Columbus, OH 43215-4213 
jbentine@cwslaw.com 
mvurick@cwslaw.com 
mwhite@cwslaw.com 

Henry W. Eckhart 
50 West Broad Street, Ste. 2117 
Columbus, OH 43215 
henrveckhart@aol.com 

Charles J. Faruki 
Jeffrey S. Sharkey 
Faruki Ireland & Cox P.L.L. 
500 Court House Plaza S.W. 
10 North Ludlow Street 
Dayton, OH 45402 
cfaruki@ficlaw.com 
isharkeyfg). ficlaw.com 

Samuel C. Randazzo 
Lisa G. McAlister 
Joseph M. Clark 
McNees, Wallace & Nurick, LLC 

21 East State Street, M^^VL 
Columbus. OH 43215 
sam@mwncmh.com 
lmcalister@.mwncmh.com 
iclark@mwncmh.com 

13 

mailto:wis29@yahoo.com
mailto:iudi.sobecki@dplinc.com
mailto:jbentine@cwslaw.com
mailto:mvurick@cwslaw.com
mailto:mwhite@cwslaw.com
mailto:henrveckhart@aol.com
mailto:cfaruki@ficlaw.com
http://ficlaw.com
mailto:sam@mwncmh.com
mailto:iclark@mwncmh.com


David C. Rinebolt 
Colleen L. Mooney 
Ohio Partners for Affordable Energy 
231 West Lima Street, P.O. Box 1793 
Findlay, OH 45839-1793 
drinebolt@,aol.com 
cmQQney2@columbus.rr.com 

Jacqueline Lake Roberts / Ann Hotz 
Michael E. Idzkowski / Rick Reese 
Gregory J. Poulos 
Assistant Consumers' Counsel 
Office of Consumers' Counsel 
10 West Broad Street, Ste. 1800 
Columbus, Ohio 43215-3485 
roberts@occ.state.oh.us 
hotz@occ.state.oh.us 
idzkowski@occ.state.oh.us 
reese(fl),occ.state.oh.us 
poulos@occ.state.oh.us 

15'*'Floor 

Richard L. Sites 
Ohio Hospital Association 
155 East Broad Street 
Columbus, OH 43215-3620 
ricks@ohanet.org 

Craig I. Smith 
Attorney at Law 
2824 Coventry Road 
Cleveland, OH 44120 
Wis29@,vahQo.com 

Thomas J. O'Brien 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH 43215-4291 
tobrien@bricker.com 

Robert Ukeiley 
435 R Chestnut Street, Ste. 1 
Berea, KY 40403 
nikeiley@igc.org 

David F. Boehm 
Michael L. Kurtz 
Boehm, Kurtz & Lowry 
36 E. Seventh Street, Suite 1510 
Cincinnati, OH 45202 
dboehm@BKLlawfirm.CQm 
mkurtz@BKLlawfirm.com 

David I. Fein 
Cynthia A. Fonner 
550 W. Washington Blvd., Suite 300 
Chicago, IL 60661 
david.fein@constellation.com 
cvnthia.a.fonner@constellatiQn.com 

Tasha Hamilton 
Constellation Energy Group, Inc. 
111 Market Place, Ste. 600 
Baltimore, MD 21202 
tasha.hamilton@constellation.com 

Larry Gearhardt 
Chief Legal Counsel 
Ohio Farm Bureau Federation 
280 North High Street 
P.O. Box 182383 
Columbus, OH 43218-2383 
lgearhardt@Qfbforg 

Barth E. Royer 
Bell & Royer Co. LPA 
33 South Grant Avenue 
Columbus, OH 43215-3927 
BarthRover@,aol.com 

Christopher L. Miller 
Gregory H. Dunn 
Andre T. Porter 
Nell B. Chambers 
Schottenstein Zox & Dunn Co., LPA 
250 West Street 
Columbus, OH 43215 
cmiller@szd.com 
g.dunn@szd.com 
aporter@szd.com 

Todd Williams 
4534 Douglas Road 
Toledo, OH 43613 
williams.toddm@gmail.com 

Nolan Moser 
Trent A. Dougherty 
Evan Eschmeyer 
The Ohio Environmental Council 
1207 Grandview Avenue 
Suite 201 
Columbus, OH 43212-3449 
nmoser@theOEC.org 
trent@theOEC.org 
eeschmeyer@elpc.org 

14 

mailto:cmQQney2@columbus.rr.com
mailto:roberts@occ.state.oh.us
mailto:hotz@occ.state.oh.us
mailto:idzkowski@occ.state.oh.us
mailto:poulos@occ.state.oh.us
mailto:ricks@ohanet.org
mailto:tobrien@bricker.com
mailto:nikeiley@igc.org
mailto:dboehm@BKLlawfirm.CQm
mailto:mkurtz@BKLlawfirm.com
mailto:david.fein@constellation.com
mailto:cvnthia.a.fonner@constellatiQn.com
mailto:tasha.hamilton@constellation.com
mailto:cmiller@szd.com
mailto:g.dunn@szd.com
mailto:aporter@szd.com
mailto:williams.toddm@gmail.com
mailto:nmoser@theOEC.org
mailto:trent@theOEC.org
mailto:eeschmeyer@elpc.org


Ellis Jacobs 
Advocates for Basic Legal Equality, Inc. 
333 W. First St., Suite 500B 
Dayton, OH 45402 
eiacobs@ablelaw.org 

Gary A. Jeffries 
Dominion Resources Services 
501 Martindale St., Suite 400 
Pittsburgh, PA 15212-5817 
Garv.A.JeflTies@dom.com 

Thomas Lindgren 
Thomas McNamee 
Assistant Attorneys General 
Public Utilities Section 
180 E. Broad St., 9"̂  Floor 
Columbus, OH 43215 
Thomas.Lindgren@puc.state.Qh.us 
Thomas. McNamee@puc. state.oh .us 

M. Howard Petricoff 
Stephen M, Howard 
VORYS, SATER, SEYMOUR AND 
PEASE LLP 
52 East Gay Street 
P.O. Box 1008 
Columbus, Ohio 43216-1008 
smhoward@vssp.com 
mhpetricoff@vssp.com 

15 

mailto:eiacobs@ablelaw.org
mailto:Garv.A.JeflTies@dom.com
mailto:Thomas.Lindgren@puc.state.Qh.us
mailto:smhoward@vssp.com
mailto:mhpetricoff@vssp.com

