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In the Matter of the AppHcation of Ohio Edison 
Company, The Cleveland Electric Illuminating 
Company and The Toledo Edison Company for 
Authority to Establish a Standard Service Offer 
Pursuant to R.C. § 4928.143 in the Form of an 
Electric Security Plan. 

NEXTERA ENERGY RESOURCES'AND 
THE NORTHEAST OHIO PUBLIC ENERGY COUNCIL'S 

JOINT MEMORANDUM CONTRA 
FIRSTENERGY SOLUTIONS' MOTION TO INTER VENE 

FPL Energy Power Marketing, LLC, Gexa Energy Holdings, LLC (collectively, 

"NextEra")/ and the Northeast Ohio Pubhc Energy Council ("NOPEC") by their attorneys and 

pursuant to Rule 4901-1-12(B)(1), Ohio Admin. Code, hereby oppose the motion to intervene 

filed by FirstEnergy Solutions Corp. ("FES") on February 23, 2009, in the above-captioned case. 

/. INTRODUCTION 

FES first was certified to provide competitive retail electric service ("CRES") (retail 

generation and power marketer services) in the state of Ohio effective November 2, 2000. See 

Case No. 00-1742-EL-CRS. 

On July 31, 2008, FES's affiliates, Ohio Edison Company, The Cleveland Electric 

Illuminating Company, and The Toledo Edison Company (collectively, "FirstEnergy"), filed 

alternative applications for a standard service offer pursuant to section 4928.141, Ohio Rev. 

Code. One application was for a market rate option ("MRO") in accordance with section 

' FPL Energy Power Marketing, LLC, and Gexa Energy Holdings, LLC, have intervened in this proceeding. 
At the time of intervention, each was an affiliate of FPL Energy, LLC, and were jointly referred to as "FPL Energy." 
FPL Energy recently changed its name to NextEra Energy Resources, LLC. Thus, the intervening parties will be 
referred to jointly as "NextEra." This I s t o c e r t i f y t h a t the imaaes appear^" ng a r , an 
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4928.142, Ohio Rev. Code,^ and the other was filed in this proceeding for an electric secxuity 

plan ("ESP") in accordance with section 4928.143, Qhio Rev. Code. Hearing commenced in the 

MRO proceeding on September 16, 2008, and concluded on September 22, 2008. Hearing 

commenced in the ESP proceeding on October 16, 2008, and concluded on October 31, 2008. 

By Opinion and Order issued November 25, 2009, the Public Utilities Commission of 

Ohio ("Commission") disapproved FirstEnergy's MRO application, from which FirstEnergy 

subsequently has sought rehearing. FES did not seek to intervene and participate in the 

proceedings leading to the Commission's November 25, 2008, MRO Order, nor has it sought to 

participate on rehearing. 

By Opinion and Order issued December 19, 2008, the Commission approved 

FirstEnergy's ESP application with certain modifications. On December 22, 2008, First Energy 

exercised its right pursuant to section 4928.143(C)(2)(a), Ohio Rev. Code, to withdraw and 

thereby terminate its application for an ESP. FES did not seek to intervene and participate in the 

proceedings leading to the Commission's December 19, 2008 ESP Order. 

By Entry issued in this proceeding on January 29, 2009, the Commission directed Staff to 

develop a proposal to establish an ESP for FirstEnergy and circulate it among the parties to the 

case as quickly as possible; that parties seriously consider Staffs proposal to determine if an 

agreement could be reached regarding an ESP; and that FirstEnergy reconsider its withdrawal of 

its ESP application. The Commission further noticed a conference to be conducted on February 

5, 2009 to consider Staffs proposal. FES did not seek to intervene at that point or to participate 

in the February 5, 2009 conference and subsequent negotiations to reach an acceptable ESP. 

^ See In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating 
Company, and The Toledo Edison Company for Approval of a Market Rate Option to Conduct a Competitive 
Bidding Process for Standard Service Offer Electric Generation Supply. Accounting Modification Associated with 
Reconciliation Mechanism, and Tariffs for Generation Service, Case No. 08-936-EL-SSO. 
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On February 19, 2009, FirstEnergy filed an amended ESP application with the 

Commission in this proceeding and a partial stipulation seeking approval of the amended ESP 

application. Significantly, no GRES provider that had intervened and participated in this 

proceeding supported the stipulation. 

On February 20, 2009, FES attempted to intervene in this proceeding by facsimile 

transmission to the Commission's Docketing Division. FES's motion to intervene was properly 

received by the Commission's Docketing Division on Monday, February 23, 2009.^ FES has not 

stated the legal position it will advance, or whether it will support or oppose the stipulation, 

when the Commission considers the stipulation, other than to state its intent to protect its 

interests in FirstEnergy's wholesale energy procurement processes. 

//. FES'S MOTION TO INTERVENE IS UNTIMELY, IS NOT THE RESULT OF 
EXTRAORDINARY CIRCUMSTANCES, AND MUST BE DENIED, 

Ohio law is clear. A motion to intervene must be filed five days prior to the scheduled 

date of hearing in a proceeding or it will be considered untimely. Section 4903.221(A), Ohio 

Rev. Code; Rule 4901-1-11(E), Ohio Admin. Code. Hearing was scheduled to commence, and 

in fact commenced, on October 16, 2008. FES's motion to intervene was filed more than four 

months after the date hearing was scheduled and, thus, was untimely. Indeed, FES does not 

contest that its filing is untimely, and urges the Commission to grant intervention under the strict 

and limited "extraordinary circumstances" exception provided by rule 4901-1-11(F), Ohio 

Admin. Code. The rule provides: 

^ FES attempted to file its motion to intervene by facsimile on Friday, February 20, 2009. However, fding 
by facsimile is available only to "parties" to a proceeding. FES cannot be considered a "party" to a proceeding 
because it has not yet been granted intervention. See Rule 4901-1-10(A)(4), Ohio Admin. Code. Therefore, its 
motion to intervene must be deemed filed when received by the Commission's Docketing Division on Monday, 
February 23, 2009. Thus, any argument that FES's motion to intervene was timely filed because it was filed five 
days before hearing commenced on the stipulation must also fail. 
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A motion to intervene which is not timely will be granted only 
under extraordinary circumstances. (Emphasis supplied.) 

As extraordinary circumstances, FES alleges that, by the Entry of January 29, 2009, the 

Commission established an "aggressive schedule" to reach a stipulation in the ESP proceeding 

and that the Commission's further consideration of the stipulation will affect its interests in 

FirstEnergy's future wholesale power purchases. FES's assertions cannot constitute 

extraordinary circumstances when it had notice, since July 31, 2008, of the MRO and ESP 

applications, in which FirstEnergy's fiiture wholesale power purchases were placed in issue. For 

whatever reasons, FES felt no compulsion to protect its interests at that time. FES's sudden 

interest in its sister companies' wholesale power purchases at this late date rings hollow. That 

the Commission's January 29, 2009 entry merely encouraged the parties to continue their efforts 

in this lengthy proceeding to arrive at an ESP acceptable to all parties does not create the exigent 

or "extraordinary circumstance" required to permit intervention at this late date. 

Moreover, to permit FES to intervene at this late date will prejudice existing parties. In 

its motion, FES makes clear that it is in a position to contribute significantly to the factual 

development of the record, hitervention would invite FES to file additional testimony on the 

stipulation and would prejudice parties who have not had the opportunity to depose FES's 

witnesses or otherwise conduct discovery as to its position. The parties should not be placed in 

the position to do so during the condensed schedule ordered by the entry issued February 19, 

2009. 

/// . CONCLUSION 

For the foregoing reasons, NextEra and NOPEC respectfully request that FES's motion to 
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intervene in this proceeding be denied. 

Respectfully submitted. 

Dane Stinson, Esq. (0019101) 
BAILEY CAVALIERI LLC 
10 West Broad Street, Suite 2100 
Columbus, Ohio 43215 
(614) 221-3155 (telephone) 
(614) 221-0479 (fax) 
Dane.Stinson@BaileyCavalieri.com 

Attorney for NextEra Energy Resources, 
LLC. 

w^/n,. 
Glenn S. Krassen 
BRICKER & ECKLER LLP 
1375 East Ninth Street, Suite 1500 
Cleveland, Ohio 44114 
Ph: (216)523-5405 
Fax:(216)523-7071 
gkrassen@bricker.com 

E. Brett Breitschwerdt 
BRICKER & ECKLER LLP 
100 South Third Street 
Columbus, Ohio 43215-4291 
Ph: (614)227-2300 
Fax:(614)227-2390 
bbreitschwerdt@bricker.com 

Attorneys for Northeast Ohio 
Public Energy Council 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and accurate copy of the foregoing 
NextEra Energy Resources' and the Northeast Public Energy Council's Joint Memorandum 
Contra FirstEnergy Solution's Motion to Intervene was served by electronic mail this 25* day of 
February, 2009 on the persons listed below. 

Dane Stinson 

James W. Burk/Mark Hayden 
Arthur Korkosz/Ebony Miller 
FirstEnergy Service Company 
76 South Main Street 
Akron, Ohio 44308 
burki @fir stenergy corp. com 
haydenm@.firstenergycorp.com 
korkosz@firstenergycorp.com 
millere@firstenergvcorp.com 
David A. Kutik 
Jones Day 
North Point, 901 Lakeside Avenue 
Cleveland, Ohio 44114 
dakutik@JQnesdav.com 

Andrew Campbell 
Jones Day 
325 John H. McConnell Blvd, Ste 600 
Columbus, Ohio 43215 
aicampbell@ionesday.com 

Nolan Moser 
Air & Energy Program Manager 
The Ohio Environmental Council 
1207 Grandview Avenue, Suite 201 
Columbus; Ohio 43212-3449 
nmoser@theOEC.org 

Jeffrey L. Small, Counsel of Record 
Jacqueline Lake Roberts 
Richard C. Reese 
Gregory J. Poulos 
Office of the Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
small@occ. state. oh.us 
roberts@occ. state, oh.us 
reese@occ.state.oh.us 
poulos@occ.state,oh.us 

David I. Fein 
Vice President, Energy Policy - Midwest 
Constellation Energy Group, Inc. 
550 West Washington, Blvd., Suite 300 
Chicago, IL 60661 
david.fein@constellation.com 

Cynthia A. Fonner 
Senior Counsel 
Constellation Energy Resources, LLC 
550 West Washington, Blvd., Suite 300 
Chicago, IL 60661 
cynthia.a.fonner@constellation.com 
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Trent A. Dougherty 
Staff Attorney 
The Ohio Environmental Coimcil 
1207 Grandview Avenue, Suite 201 
Columbus, Ohio 43212-3449 
trent@theOEC.org 

Gary A. Jeffries 
Senior Counsel 
Dominion Retail, Inc. 
501 Martindale Street, Suite 400 
Pittsburgh Pa 15212-5817 
Gary.A.Jeffries@domxom 

Ohio Energy Group 
David F. Boehm, Esq. 
Michael L. Kurtz, Esq. 
BOEHM, KURTZ & LOWRY 
36 East Seventh Street, Suite 1510 
Cincinnati, Ohio 45202 
dboehm@BK.Llawfirm.com 
mkurtz@BKLlawfirm.cQm 

David C. Rinebolt 
Colleen L. Mooney 
Ohio Partners far Affordable Energy 
231 West Lima Street 
P.O. Box 1793 
Findlay, Ohio 45839-1793 
drinebolt@aol.cam 
cmooney2@columbus.rr.com 

Nucor Steel Marion, Inc. 
Garrett A. Stone 
Coimsel of Record 
Michael K. Lavanga 
Bnckfield, Burchette, Rifts & Stone, P.C. 
1025 Thomas Jefferson Street, N.W. 
8th Floor, West Tower 
Washington, D.C. 20007 
gas@bbrslaw.com 
mkl@bbrslaw.com 

Craig G. Goodman 
President 
National Energy Marketers Association 
3333 KStreetNW, Suite 110 
Washington, D.C. 20007 
cgoodman@ener gymarketer s. com 

Dominion Retail 
Barth E. Royer 
33 South Grant Avenue 

Columbus, Ohio 43215-3927 

barthroyer@aol .com 

The Kroger Company 

John W. Bentine, Esq. 

Mark S. Yurick, Esq. 

Matthew S. White, Esq. 

Chester, Willcox & Saxbe LLP 

65 East State Street, Suite 1000 

Columbus, Ohio 43215-4213 

jbentine@cwslaw.com 

myurick@cwslaw.cQm 

mwhite@cwslaw.com 

Industrial Energy Usets-Ohio 
Samuel C. Randazzo (Counsel of Record) 
Lisa G. McAHster 

Daniel J. Neilsen 
Joseph M. Clark 
MCNEES WALLACE & NURICK LLC 
21 East State Street, 17th Floor 
Columbus, Ohio 43215 
sam@mwnanh. com 
lnicaUster@mwncmh.coni 
dneilsen@mwncmh.cojn 

iclark@mwncmh.coni 
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Northwest Ohio Aggregation Coalition 
Lance Keiffer 
Assistant Prosecutor, Lucas County 
711 Adams Street, 2nd Floor 
Toledo, Ohio 43624-1680 
lkeiffer@co.lucas.oh.us 

Northwest Ohio Aggregation Coalition 
Sheila H. McAdams 
Law Director 
Marsh & McAdams 
204 West Wayne Street 
Maumee, Ohio 43537 
sheilahmca@aol.com 

Northwest Ohio Aggregation Coalition 
Paul S. Goldberg, Law Director 
Phillip D. Wurster, Asst. Law Dir. 
5330 Seaman Road 
Oregon, Ohio 43616 
pgoldberg@ci.oregon.oh.us 

Northwest Ohio Aggregation Coalition 
Paul Skaff, Assistant Village Solicitor 
Leatherman, Witzler 
353 Elm Street 
Perrysburg, Ohio 43551 
paulskaff@justice.com 

Richard L. Sites 
General Counsel and Senior Director of 
Health Policy 
Ohio Hospital Association 
155 East Broad Street, 15th Floor 
Columbus, Ohio 43215-3620 
ricics@Qhanet.Qrg 

Northwest Ohio Aggregation Coalition 

Leslie A. Kovacik 

Senior Attorney, City of Toledo 

420 Madison Ave., Suite 100 

Toledo, Ohio 43604-1219 

leslie.kovacik@toledo.Qh.gov 

Nordiwest Ohio Aggregation Coalition 
Brian J. Ballenger 
Law Director 
Ballenger & Moore 
3401 WoodviUe Rd., Suite C 
Toledo, Ohio 43619 

ballengerlawbib@sbcglobal.net 

Northwest Ohio Aggregation Coalition 

James E. Moan, Law Director 

4930 Holland-Sylvania Road 

Sylvania, Ohio 43560 

i immoan@hotmail .com 

Nordiwest Ohio A^egation Coalition 
Thomas H. Hays, Solicitor 
3315 Centennial Road, Suite A-2 
Sylvania, Ohio 43560 

havslaw@buckeye-express.com 

John Jones 
William Wright 
Office of the Ohio Attorney General 
Pubhc Utilities Section 
180 East Broad Street, 9th Floor 
Columbus, Ohio 43215 

john.jones@puc.state.oh.us 

William. wright@puc.state.oh.us 
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Neighborhood Environmental Coalition, 
The Empowerment Center of Greater Cleveland, 
United Clevelanders Against Poverty, 
Cleveland Housing Network and The 
Consumers For Fair Utility Rates 
Joseph P. Meissner 
Cleveland Legal Aid Society 
1223 West Sixth Street 
Cleveland, OH 44113 
jpmeissn@lasclev.org 

Northeast Ohio Public Energy Council and Ohio 
Schools Council 
Glenn S. Krassen 
Bricker & Eckler LLP 
1375 East Ninth Street, Suite 1500 
Cleveland, Ohio 44114-1718 
gkrassen@bricker.com 

Larry Gearhardt 
Chief Legal Counsel 
Ohio Farm Bureau Federation 
280 North High Street, 
P.O. Box 182383 
Columbus, OH 43218-2383 
LG earhardt@ofb f. org 

Citizen Power, Inc., David Hughes, 
KeUi O'Neill and Ronald O'ConneU 
T h e o d o r e S. R o b i n s o n 
Citizen Power 
2121 Murray Avenue 
Pittsburgh, PA 15217 
rQbinson@citizenpower.com 

The Natural Resources Defense Council 
and the Sierra Club 
Henry W. Eckhart 

50 West Broad Street #2117 

Columbus, Ohio 43215 

henryeckhart@aQLcom 

Sean W. VoUman 
David A. Muntean 
Assistant Directors of Law 
161 S. High Sti-eet, Suite 202 
Akron, Ohio 44308 
Vollmse@ci.akron.oh.us 
Munteda@ci.akron.oh.u5 

Northeast Ohio Public Energy Council and Ohio 
Schools Council 
Brett Breitschwerdt 
Bricker & Eckler IXP 
100 Soutii Third Street 
Columbus OH 43215 
bbreitschwerdt@bricker.com 

The Ohio Environmental Council 
Barth E. Royer 
33 South Grant Avenue 
Columbus, Ohio 43215-3927 
barthroy er@.aol .com 

The Ohio Manufacturers' Association 
Langdon D. BeE 
Bell & Royer Co., LPA 
33 South Grant Avenue 
Columbus OH 43215-3927 
LBELL33 ®aol. com 

Kevin Schmidt 
The Ohio Manufacturers' Association 
33 North High Street 
Columbus OH 43215-3005 
Kschmidt@ohiQmfg.com 
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Omnisource Corporation 
Damon E. Xenopoulos, Esq. 
Shaun C. Mohler, Esq, 
Brickfield, Burchette, Ritts & Stone, P.C. 
1025 Thomas Jefferson Street, N.W. 
8th Floor, West Tower 
Washington, D.C. 20007 
dex@bbrslaw. com 
shaun.mohler@bbrslaw.com 

Morgan Stanley Capital Group Inc. 
Gregory K. Lawrence 
McDermott Will & Emery LLP 
28 State Street 
Boston, MA 02109 
glawrence@mwe.com 

Eric D. Weldele 
Tucker Ellis & West LLP 
1225 Huntington Center 
41 South High Street 
Columbus, OH 43215 
Eric.w6ldc@tuckerellis.com 

Direct Energy Services, LLC; Constellation 
NewEnergy and Constellation Energy 
Commodities Group; Integrys Energy; 
National Energy Marketers Assoc. 
M. Howard Petricoff 
Stephen M. Howard 
Vorys, Sater, Seymour & Pease LPP 
52 East Gay Street 
P.O.Box 1008 
Columbus, Ohio 43216-1008 
mhpetricQff@vorys.com 
smhoward@vorvs.CQm 

The Commercial Group 
Douglas M. Mancino 
McDermott Will & Emery LLP 
2049 Centtiry Park East, Suite 3800 
Los Angeles, California 90067-3218 
dmancino@mwe.com 

Steve Millard 
President and Executive Director 
The Council of Smaller Enterprises 
The Higbee Building 
100 Public Square, Suite 201 
Cleveland, OH 44113 
smillard@cose.org 

Material Sciences Corporation 
Craig I. Smith 
Attorney at Law 
2824 Coventry Road 
Cleveland, Ohio 44120 
wis29@yahoo.com 

Steven Huhman 
Vice President 
Morgan Stanley Capital Group Inc. 
200 Westchester Avenue 
Purchase, NY 10577 
Steven. Huhman@,mor ganstanlev. com 

Robert J. Triozzi 
Director of Law, City of Cleveland 
Steven Beeler 
Assistant Director of Law, 
City of Cleveland 
Gregory H, Dunn 
Christopher L. Miller 
Andre T. Porter 
Schottenstein Zox & Dunn Co., LPA 
250 West Street 
Columbus, Ohio 43215 
gdunn@szd.com 
cmiller@szd.com 
aporter@szd.com 

The Commercial Group 
Grace C. Wung 
McDermott Will & Emery LLP 
600 Tliirteenth Street, N.W. 
Washington, D.C 20005 
gwung@mwe.com 
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FirstEnergy Solutions Corp. 
Morgan E. Parke 
Michael R. Beiting 
76 South Main Street 
Akron, Ohio 44308 
mparke @firstenergycorp. com 
beitingm@firstener g vcorp. com 
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