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MOTIONS FOR CONTINUANCE OF THE HEARING DATE AND FOR 
EXTENSION OF TIME FOR HLING TESTIMONY 

AND 
REQUEST FOR EXPEDITED RULING 

BY 
THE OHIO CONSUMER AND ENVIRONMENTAL ADVOCATES 

The undersigned members of the Ohio Consimier and Envfronmental Advocates 

("OCEA") moves the PubHc Utilities Commission of Ohio ("Conimission" or "PUCO") 

for a continuance of the hearing currenUy scheduled for Wednesday, February 25,2009, 

in these proceedings related to the procurement of power and pmdency review and for an 

extension of the February 23,2009 deadline for filing testimony by Intervenors who did 

not sign the Stipulation docketed in these proceedings on February 19,2009.* The 

hearing date and testimony deadline, which were established in the February 19 Entry, 

gives Interveners such as OCEA and other parties who are challenging the fuel rider of 

OCEA files its Motions pursuant to Ohio Adm. Code 4901-1-12 and 4901-1-13. The OCEA members 
were granted intervention in an Entry journalized on Febmary 19, 2009 ("Febmary 19 Entry"), at 2. 
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Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo 

Edison Company (collectively, "FirstEnergy" or "Companies") in Case Nos. 09-21-EL-

ATA, et al. ("Fuel Rider case") an unreasonably short time line to prepare a case 

regarding whether the fuel rider that customers are paying is reasonable mid lawful. 

OCEA requests a five-day continuance of the hearing, until March 2,2009, and an 

extension until Febmary 27,2009 for Intervenors who did not sign the Stipulation to file 

testimony.̂  Because Intervenors must file testimony in the Fuel Rider case by February 

23, 2009, OCEA also seeks an expedited ruling on this Motion. 

There is good cause for granting OCEA's Motions, per the standard in Ohio Adm. 

Code 4901-1-13(A). The reasons why OCEA's Motions should be granted are set forth 

in the attached Memorandum in Support. 

Respectfully submitted, 

JANEME L. MIGDEN-OSTRANDER 
CONSUMERS' COUNSEL 

Jeffrey E. Small, Counsel of Record 
Maureen Grady 
Jacqueline Lake Roberts 
Terry L. Etter 

Office of the Ohio Consumers' Counsel 
10 West Broad Stteet, Suite 1800 
Columbus, Ohio 43215-3485 
(614) 466-8574 (Telephone) 
small@occ.state.oh.us 
grady@occ.state.oh.us 
roberts@occ.state.oh.us 
etter@occ,state.oh.us 

^ The PUCO Staff and Intervenors who signed the Stipulation apparently support FirstEnergy and thus 
should not be granted additional time to file testimony. 
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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of Ohio 
Edison Company, The Cleveland Electric 
Illuminating Company and The Toledo 
Edison Company for Authority to 
Estabhsh a Standard Service Offer 
Pursuant to R.C. § 4928.143 in the Form 
of an Electric Security Plan. 

In the Matter of the Application of Ohio 
Edison Company, The Cleveland Electric 
Illuminating Company and The Toledo 
Edison Company for Approval of Rider 
FUEL and Related Accounting Authority. 

Case No. 08-935-EL-SSO 

Case No. 09-21-EL-ATA 
Case No. 09-22-EL-AEM 
Case No. 09-23-EL-AAM 

MEMORANDUM IN SUPPORT 

L INTRODUCTION 

On January 9,2009, FirstEnergy filed an Application for the approval of its proposed 

Rider FUEL. In the Apphcation, FirstEnergy sought to increase customers' rates above the 

default standard service offers provided for under R.C Chapter 4928. The Application 

stated that FirstEnergy conttacted for power supply for the first three months of 2009.^ 

Sparse information was included in the attachments to the Apphcation concerning the 

process and resitits of the wholesale purchases of electricity. 

On January 14,2009, the Commission issued a Finding and Order ("Rider 

Order") that, among other matters, granted FirstEnergy permission to place a purchased 

power surcharge into effect for their customers and reqmred a review of the pmdence of 

Apphcation at 10, ^[15. 



the Companies' purchasing decisions."̂  The Conimission "direct[ed] the Companies to 

make an appropriate filing, by February 2,2009, which includes testimony and provides 

information sufficient for the Commission to conduct a prudency review of the costs 

incurred in purchasing power for customers receiving generation service pursuant to the 

Compimies' power supply agreement and information sufficient for the Commission to 

consider whether the recovery of such costs is necessary to avoid a confiscatory result." 

On January 23, 2009, the Companies filed a motion to extend tiie deadline for 

filing the testimony and information regarding the pmdency review to February 13,2009. 

In an Entry issued on January 30,2009, the Commission granted the extension for filing 

testimony, but set a deadline of February 2,2009 for FirstEnergy to docket its final report 

regarding the competitive bidding process for procurement of power ("Post-RFP Report") 

for the January 5-March 31,2009 period.̂  The Companies filed the Post-RFP Report on 

Febmary 2. FfrstEnergy, however, did not file the requfred testimony on Febmary 13, 

and did not file a request for an additional extension of time. 

In the meantime, hurried negotiations took place between the Companies and tiie 

PUCO Staff regarding a possible settlement of tiie Companies' ESP in Case No. 08-935-

EL-SSO ("ESP case"), which included resolving the Fuel Rider case. The substance of 

that Stipulation, in the form of a Staff proposal, first became known to the undersigned 

OCEA members on February 6,2009. The final Stipulation, which was docketed on 

February 19, 2009, purports to resolve all the issues in both the ESP case and the Fuel 

^ Rider Order at 7 ("prudency review"), 

^Id. 

^ Id. The Post-RFP Report reviewed the Request for Proposal and conqjetitive bidding process that 
FirstEnergy used to purchase power for the interim period between the termination of the Companies' rate 
stabilization program on December 31, 2008 and the anticipated beginning of the Corrpanies' Electric 
Security Plan ("ESP") on April 1, 2009. 



Rider case.^ The undersigned OCEA members are not signatories to the Stipulation, and 

oppose the Stipulation. 

As a result of the Stipulation, the Commission estabhshed a new expedited 

procediu-al schedule for the review of whether the costs that customers are paying for the 

period April 1, 2009 through May 31,2009 are reasonably incurred and the pmdency 

review of the competitive bidding process mandated by the Commission's January 14, 

2009 Order. Under the accelerated procedural schedule, FirstEnergy must file its 

testimony by Friday, Febmary 20,2009; Interveners' and PUCO Staffs testimonies are 

due by Monday, Febmary 23,2009; and an evidentiary hearing regarding the pmdency 

review is scheduled for Wednesday, Febmary 25,2009. This schedule is unreasonable 

and unfair, and as a practical matter denies OCEA's right to be heard. There has been 

little time to conduct discovery on the post-RFP report. There wiU be no time to conduct 

discovery on FirstEnergy's testimony, and there will be merely one business day to 

review and respond to FirstEnergy's testimony. 

The Commission should therefore grant a continuance of the hearing until 

Monday, March 2, 2009. The Commission should also grant an extension of time, until 

Febmary 27, 2009, for filing testimony by Intervenors who did not sign the Stipulation. 

IL STANDARD OF REVIEW 

Ohio Adm. Code 4901-1-13(A) provides that "[ejxcept as otherwise provided by 

law, and notwithstanding any other provision in this chapter, continuances of public 

hearings and extensions of time to file pleadings or other papers may be granted upon 

motion of any party for good cause shown, or upon motion of the commission, the legal 

^ Stipulation at 1. The Stipulation also purports to resolve Case Nos. 09-22-EL-AAM and 09-23-EL-AAM. 



director, the deputy legal director, or an attomey examiner." As discussed herein, there is 

good cause for granting OCEA's Motion. 

Ohio Adm. Code 4901-1-13(6) requires: 

A motion for an extension of time to file a document must be 
timely filed so as to permit the commission, legal director, deputy 
legal director, or attomey examiner sufficient time to consider the 
request and to make a ruling prior to the estabhshed filmg date. If 
two or more parties have similar docimients due the same day and 
a party intends to seek an extension of the filing date, the movmg 
party must file its motion for an extension sufficiently in advance 
of the existing filing date so that other parties who might be 
disadvantaged by submitting their filing prior to the movant 
submitting its filing will not be disadvantaged. If two or more 
parties have similar docimients due the same day and the motion 
for an extension is filed fewer than five business days before the 
document is scheduled to be filed, tiien tiie moving party, in 
addition to regular service of the motion for an extension, must 
provide a brief summary of the request to all other parties orally, 
by facsimile ttansmission, or by electtonic message by no later 
than five-thirty p.m. on the day the motion is filed. 

In this instance, the Febmary 19 Entry gave OCEA and other intervenors only two 

business days of notice that their testimony regarding the pmdency review would be due 

on Febmary 23. OCEA is filing its Motion on the day after the Entry was issued, and 

thus OCEA is doing its best to give "the commission, legal director, deputy legal director, 

or attomey examiner sufficient time to consider the request and to make a ruling prior to 

the established filing date." Further, OCEA is providing all parties a summary of 

OCEA's Motion, as well as the Motion itself, electronically. 

IIL ARGUMENT 

The February 19 Entry estabhshed an unreasonably short time frame for 

Intervenors who did not sign the Stipulation to respond to the Companies' testimony and 

to prepare for an evidentiary hearing on the prudency review. Among other things, the 



Entry precludes such Intervenors from having ample rights of discovery, in violation of 

R.C 4903.082 and Ohio Adm. Code 4901-1-16 et seq. Also, by giving tiie Companies 

37 days to file their testimony but allowing Intervenors opposing the Stipulation only two 

business days to submit responsive testimony, the February 19 Entry is fundamentally 

unfair to all Intervenors, and especially tmfair to the Intervenors who did not sign the 

Stipulation and are thus in the most adverse position with respect to FirstEnergy's overall 

plan under the stipulation. In order to bring a modicum of balance to this proceeding 

which adversely affects FirstEnergy's customers, the evidentiary hearing should be 

continued for five days and Intervenors who did not sign the Stipulation should be 

granted a five-day extension of time for filing testimony. 

A. The Procedural Schedule for the Prudency Review Hearing 
Established in the February 19 Entry Is Unreasonable and 
Unlawfully Forecloses OCEA's Discovery Rights. 

The February 19 Entty estabhshed an unnecessarily hasty procedural schedule for 

the pmdency review hearing regarding the fuel rider. The Entry gave parties less than 

one week's notice of a hearing that will detennine whether tiie rates that FirstEnergy is 

charging customers during the first three months of 2009 are based on prudent power 

purchases. 

In addition, the procedural schedule violates R.C, 4903.082, and the PUCO's 

discovery mles, by foreclosing intervenors from having ample rights of discovery. 

Although this proceeding began on January 9,2009, the Apphcation filed at that time 

contained little information from which discovery could be obtained. Nevertheless, four 

OCEA members - the Office of the Ohio Consumers' Counsel ("OCC"), Citizen Power, 

NOPEC and NOAC - filed a motion to expedite discovery on January 13,2009. The 

Commission has yet to act on that motion. 



The discovery process has proceeded slowly. OCC sent discovery to the 

Companies on January 15,2009 and again on January 23,2009. FirstEnergy responded 

to OCC's discovery on Febmary 4 and 12,2009. The Companies, however, refused to 

respond to much of the first set of discovery due to confidentiality concems. OCC then 

became subject to a prottacted negotiation for a protective agreement with FirstEnergy, 

and concluded the agreement on Febmary 12,2009. OCC received the confidential 

discovery responses on Febmary 16, 2009.^ 

The first meaningful information docketed in this proceeding was the post-RFP 

report, which was filed on Febmary 2,2009. That filing, however, contained information 

that was filed under seal, which could only be obtained through a protective agreement 

negotiated with the Companies. After the protective agreement was reached, FirstEnergy 

transmitted tiie report to OCC on February 12,2009. 

As in most cases, however, a key element of the discovery process in this 

proceeding should result from the prefiled testimony and the deposition of witnesses. 

Because the testimony of OCEA's witnesses would respond to specifics in the 

Companies' prefiled testimony, the ability to conduct discovery on and depose the 

Companies' witnesses is essential to the preparation of OCEA's testimony and its case at 

hearing. 

This will not be possible, however, due to the unreasonable procedural schedule 

that the Commission has imposed on the prudency hearing. There is simply not enough 

time in this schedule for reasonable discovery and incorporation of that discovery into 

positions (including testimony and cross-examination) in the case. 

Because February 16 was the Presidents Day holiday, OCC's offices were closed when FirstEnergy 
transmitted the report electronically. Thus, OCC did not have access to the report imtil February 17, 



The Commission has thus effectively foreclosed OCEA from having ample rights 

of discovery, conttary to the requirement of Ohio law and PUCO rule. Although written 

discovery may be futile, due to the absence of expedited discovery in the Fuel Rider case, 

a five-day extension of the deadline for OCEA (and others similarly situated) to file 

testimony would at least give OCEA the opportunity to depose the Companies' 

witnesses. Such an extension of time, with a concomitant continuance of the prudency 

review hearing, is necessary in order to protect the interests of FirstEnergy's customers. 

The PUCO should grant OCEA's Motion. 

B. Allowing FirstEnergy 37 Days to Prepare Its Testimony But 
Giving Intervenors Only One Business Day to Prepare 
Responsive Testimony Contravenes Fundamental Fairness. 

The Conimission is unfairly favoring the Companies in the pmdency review 

proceeding. FirstEnergy has had more than a month to prepare its testimony in support of 

the fuel rider Application. Yet, OCEA and others similarly situated have a mere one 

business day to respond. That alone is unfair. 

The inappropriateness of the procedural schedule is compounded by the fact that 

FirstEnergy failed to file its testimony on Febmary 13, 2009, as the PUCO ordered in 

granting the Companies' motion for an extension of time on January 30,2009. 

FirstEnergy did not even bother to seek a second extension. Had FirstEnergy filed its 

testimony as required, OCEA woidd have had a greater opportunity to evaluate and 

respond to the testimony, prior to filing its own testimony. Intervenors now have seven 

fewer days to prepare a response to the Company's testimony than they would have had 

if FirstEnergy had filed testimony as the PUCO ordered in granting the Companies' 

request for an extension of time. 



As the Companies stated in their January 23,2009 motion for an extension of 

time, "the Companies anticipate that preparation of the filing Mali require considerable 

analysis and preparation of materials, including testimony, in order to respond to the 

Commission's directive. While underway, that task alone is substantial and will be 

exttaordinarily difficult to complete in the time period allotted."^ The "time period 

allotted" was nearly three weeks after the Fuel Rider Order was issued. 

FirstEnergy did not file its testimony as required on February 13, however. 

Instead, with the procedural schedule set forth in the Febmary 19 Entry, the Companies 

have had 37 days to prepare their testimony. OCEA, on the other hand, has been given 

only two business days after the Febmary 19 Entry - and just one business day after 

FirstEnergy files its testimony - to protect consimiers by providing the PUCO with 

analysis of the complex issues raised in the Fuel Rider case. 

The unreasonable procedural schedule in the February 19 Entry has effectively 

foreclosed the opportunity for OCEA and others similarly situated to be heard in this 

proceeding by providing little time to prepare for testimony and a hearing. This is 

especially prejudicial, given that "parties challenging the reasonableness of... costs have 

the obligation to present some concrete evidence supporting their position."^^ 

The Commission cannot make a reasoned decision, imder R.C 4903.09, based on 

such an unfair procedural schedule. The Commission granted an extension of time to the 

Companies because of their stated need to properly conduct considerable analysis of this 

case. The Commission should give OCEA and others similarly situated the same 

^ FirstEnergy's Motion for Extension of Time (January 23, 2009) at 2. 

'̂  In the Matter of the Application of the Cleveland Electric Uluminating Company for Authority to Amend 
and to Increase Certain of Its Filed Schedules Fixing Rates and Charges for Electric Service, Case Nos. 
88-170-EL-AlR, et al., Opinion and Order (January 31, 1989) at 107-108. 



consideration. The short continuance of the hearing and extension of time for filing 

testimony sought by OCEA would not imduly prejudice FirstEnergy, the PUCO Staffer 

the signatory parties to the Stipulation. To the conttary, the relief sought by OCEA 

would help diminish the undue prejudice caused by the Febmary 19 Entry against those 

Intervenors who did not sign the Stipulation. 

The continuance sought by OCEA would help restore a semblance of procedmal 

balance to this proceeding. The Commission should grant OCEA's Motion. 

Given the extremely short time frame for submitting testimony and preparing for 

a hearing, OCEA also seeks an expedited ruling on OCEA's Motion. OCEA cannot 

certify that no party objects to an expedited ruling. 

IV. CONCLUSION 

The procedural schedule established for the pmdency hearing unlawfully 

forecloses discovery rights and is unreasonably favorable to the Companies. In order to 

lessen the adverse impact of the procedural schedule, the Commission should grant 

OCEA's Motion. The prudency hearing should be continued to March 2,2009 and 

Interveners who did not sign the stipulation should have imtil Febmary 27, 2009 to file 

testimony. 



Respectfiilly submitted, 

JANINE L. MIGDEN-OSTRANDER 
CONSUMERS' COUNSEL 
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Jeffrey Y,. Small, Coimsel of Record 
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roberts@occ.state.oh.us 
etter@occ.state.oh.us 
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Asst. Prosecuting Attomey 
711 Adams St. 
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CERTIFICATE OF SERVICE 

It is hereby certified that a true copy of the foregoing Motions for Continuance of the 

Hearing Date and for Extension of Tune for Fihng Testimony and Request for Expedited 

Ruling by the Ohio Consumer and Environmental Advocates was served upon the persons 

listed below via electtonic ttansmission this 20* day of Febmary 2009. 

Tenryl^ Etter 
Assistant Consumers' Counsel 

sam@mwncinh.com 
i ohn.j ones@puc. state. oh. us 
wilham.wright@puc.state.oh.us 
drinebolt@aQl.coni 
dboehm@bkllawfirm. com 
BarthRover@aol.com 
jbentine@cwslaw.com 
Cynthia.A.Fonner@constellation.com 
mhpetricoff@vssp.cQm 
gas@bbrslaw.com 
leslie.kovacik@toledo.oh.gov 
lkeiffer@co.lucas.oh.us 
mitch.dutton@:^l.com 
LBell33@aol.CQm 
robinson@citizenpower.com 
lmcalister@mwncmh.com 
jclark@mwncmh,com 
Dane.Stinson@BaileyCavalieri.com 
cmooney2@columbus.rr.com 
mkurtz@bkllawfirm.com 
duane,luckev@puc.state.oh.us 
BBreitschwerdt@bricker.com 
aporter@szd.com 
mparke@firstenergycorp.com 
beitingm@firstenergycorp.com 

burki@firstenergvcorp.com 
korkosza@firstenergvcorp.com 
havdenm@firstenergycorp.com 
elmiller@firstenergvcorp.com 
ricks@ohanet.org 
henrveckhart@aol.com 
cgoodman@energymarketers.com 
Vollmse@ci.akron.oh.us 
ipmeissn@lasclcv.org 
LGearhardt@ofbf.org 
gkrassen@bricker. com 
gdunD@szd.com 
dex@bbrslaw.com 
wis29@vahoo.com 
eric.weldele@tuckereUis.com 
david.fein@constellation.com 
gwung@,mwe.com 
cmiller@szd.com 
mkl@bbrslaw.com 
mvurick@cwslaw.com 
mwhite@cwslaw.com 
thomas.mcnamee@puc.state.oh.us 
Christine.Pirik@puc.state.oh.us 
j ohn.iones@puc. state, oh.us 
Gregorv.Price@puc.state.oh.us 
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