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L INTRODUCTION

On January 9, 2009, Ohio Edison Company, The Cleveland Electric Illuminating
Company, and The Toledo Edison Company (collectively, “FirstEnergy” or “Companies™)
filed their Application for the approval of their proposed Rider FUEL. The Application
sought rate increases above the default standard service offers provided for under R.C.
Chapter 4928. The Application states that FurstEnergy contracted for power supply for the
first three-months of 2009." Sparse information is provided by the attachments to the
Application concerning the process and results of the wholesale purchases of electricity.
On August 14, 2009, the Commission issued an order (“Rider Order”) that, among other
matters, granted FirstEnergy permission to place a purchased power surcharge into effect
for their customers and required a review of the prudence of the Companies’ purchasing

decisions.?

! Application at 10, 115.

? Rider Order at 7 (“prudency review™).



The Rider Order required the filing of testimony by FirstEnergy on February 2,
2009, and also promised that a procedural schedule would be set by later entry.’ On
January 23, 2009, FirstEnergy filed a Motion for Extension of Time and to Apply
Procedural Precedent (“Motion”). Among other matters, FirstEnergy’s Motion sought an
eleven-day extension to the February 2, 2009 deadline for filing testimony.*

Pursuant to Ohio Adm. Code 4901-1-12, the undersigned members of the Ohio
Consumer and Environmental Advocates (“OCEA”) respond to FirstEnergy’s Motion
that was filed at the Public Utilities Commission of Ohio (“Commission” or “PUCQO"} on
January 23, 2009. Although FirstEnergy’s Motion discusses procedures in prudence
reviews before the Commission, the Companies do fail to set out a procedure for this
proceeding that would serve the fundamental purpose of determining amounts that should
be returned to customers as the result of the surcharge levied upon customers in the form
of Rider FUEL.
i1 ARGUMENT: Procedures Should be Followed that are Appropriate

for a Prudence Review.

FirstEnergy’s Motion addresses procedure in prudence reviews and states its
position regarding the date that should be set (i.e. extended) for the Companies’
testimony. FirstEnergy fails to set out a procedure that would serve the rpurposes set for

this proceeding. The procedural schedule in this case should be set to recognize the

* Order at 7, Y(13).

* Motion at 1 {“until February 13, 2009™).



particular testimonial needs in a prudence review as well as to grant the pending motions
by OCEA members regarding expedited discovery.’

The key procedural requirement for a proceeding on the subject of the prudence
of a utility’s purchasing decisions is that testimony by Staff and intervening patties be
submitted after the end of the period under review. That requires a date for PUCO Staff
and intervenor testitmony that is at least two weeks beyond March 31, 2009.

This case resembles the PUCQO’s after-the-fact prudence review of the purchasing
decisions made by natural gas distribution utilities in Ohio.® Such gas cost recovery
(“GCR”) reviews are the subject of Ohio Adm. Code Chapter 4901:1-14 and R.C.
4905.302(C) and (E).” The procedure used in GCR reviews provides for an audit
conducted for the period of the purchases in question® and a hearing no less than “thirty
days after the filing of each audit report.”™ Since an aundit reviews the period of the

purchases, its presentation to the Commission is after-the-fact.

5 The request for expedited discovery was submitted as an alternative to dismissal of FirstEnergy’s case.
OCEA Motion to Dismiss and, in the Alternative, Motion for Expedited Discovery (January 13, 2009). On
Janwary 29, 2009, FirstEnergy stated in a filing that it does not oppose the Motion for Expedited Discovery.
FirstEnergy Memorandum Contra OCEA Motion to Disrmiss at 7 (January 29, 2009).

® By after-the-fact review, the OCC makes the observation that any measurement of imprudence must
encompass actual information from the entire period under review. The OCC recognizes that prudence
involves areas of inquiry that evaluate the utility’s purchasing decisions given the information available 1o
the utility at relevant points in time. See, e.g., In the Matter of the Regulation of the Fuel Cost Adjustment
Clause Contained Within the Rate Schedules of the Ohia Power Company and Relared Martters, Case No.
79-234-EL-FAC (Subfile A}, Entry on Rehearing at 3 (October 15, 1980).

7 The purpose of Ohio Adm. Code 4901:1-14 is, in part, “to review each company’s gas production and
purchasing policies to the extent that those policies affect the gas cost recovery rate.” Ohio Adm, Code
4901:1-14-02. See R.C. 4905.302(C) and (E). Analopously, the instant proceeding is intended to review
FirstEnergy’s wholesale power purchasing policies that have resulted in a surcharge on customers’ electric
generation service rates.

% Ohio Adm. Code 4901:1-14-07.

? Ohio Adm. Code 4901:1-14-08(A).



The undersigned OCEA members consider such an audit by an expert
knowledgeable in the area of review to be desirable due to the large amount of revenues
at stake for both FirstEnergy as well as its customers. In the event that a formal audit is
not conducted, the PUCQ Staff should file its testimony in this case by April 16, 2009
with intervenor testimony due two weeks later on April 30, 2009. Only such timing of
testimony after the period in question will permit the PUCO and interested parties with
the opportunity to presént evidence regarding the amount that should be refunded to
customers as the result of any imprudent decisions on the part of FirstEnergy. This
timing also argues for the continuation of discovery until at least the time set for Staff’s
testimony in April. An appropriate time for hearing would be mid-May, in conformity
with the Commission’s policy in GCR. cases that is designed to provide interested parties
full rights to discovery and an opportunity to fully participate in the proceeding.

With the above-stated discussion in mind, the Company’s desire to submit
testimony on February 13, 2009 will fit the timeframes for adequate process. Such
testimony will aid in a review of the Companies’ purchasing decisions that were
conducted outside regulatory review, and particularly outside the process outlined in R.C.,
4928.142 for providing a market rate option for pricing electric generation services.

As a cautionary note, the Office of the Ohio Consumers’ Counsel (“OCC”) will
shortly submit a motion in conjunction with FirstEnergy’s failure to cooperate in entering
into a reasonable protective agreement that is needed to provide the OCC with its
discovery rights.'” If FirstEnergy’s failure to cooperate regarding discovery works to the

prejudice of the OCC, the schedule outlined in the instant pleading may need to be re-

'° This lack of cooperation may be repeated with other parties, including other OCEA members.



evaluated and extended. In such an event, the OQCC will proceed before the Commission

by an appropriate motion.

III. CONCLUSION

The procedure for this case should recognize the usual needs for prudence review
to protect Ohio customers. FirstEnergy’s request for an eleven-day extension for filing
its testimony addresses just the first step for this prudence review. The Commission
should approve the procedure specified in this pleading that provides for testimony by the
PﬂCO Staff and intervenors in April and a hearing in May. Of special importance,
testimony regarding measurement of imprudence by FirstEnergy in its wholesale power
purchases must be due after the three-month period that is at issue in these cases.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER

Jacqueline Lake Roberts
Terry L. Eitter

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

{614) 466-8574 (Telephone)
small@occ.state.oh us

roberts(@occ.state.oh.us

etter(@occ.state.oh.us



mailto:small@occ.state.oh.us
mailto:roberts@occ.state.oh.us
mailto:etter@occ.state.oh.us

m

Theodore Robinson a/é Z
Staff Attorney and Couns
Citizen Power

2121 Murray Ave.
Pittsburgh, PA 15217

Glenn Krassen /é W
Brett Breitschwerdt

Bricker & Eckler LLP

1375 East Ninth St., Ste. 1500
Cleveland, OH 44114

Aftorney for NOPEC
7 7 Kol
Lo - P.a ¥ M
Lance M. Keiffer, /7 Leslie Kovacik Z/
Asst. Prosecuting Attorne City of Toledo /é

711 Adams St.
Toledo, OH 43624

Attomey for NOAC

420 Madison Ave., Ste. 100
Toledo, OH 43604-1219

Attorney for NOAC



CERTIFICATE OF SERVICE

It is hereby certified that a true copy of the foregoing Memorandum Contra was

served via First Class Mail, postage pre-paid (also electronically), this 30™ day of

January, 2009,

Duane Luckey

Attomey General’s Office
Public Utilities Section

180 East Broad Street, 9™ Floor
Columbus, Ohio 43215

Theodore Robinson

Staff Attorney and Counsel
Citizen Power

2121 Murray Ave.
Pittsburgh, PA 15217

Leslie Kovacik

City of Toledo

420 Madison Ave., Ste. 100
Toledo, OH 43604-1219

Attorney for NOAC

Je . all
OCC Counsel of Record

PERSONS SERVED

Arthur E. Korkosz
James W. Burk
Mark A. Heyden
Ebany L. Miller
FirstEnergy Corp.

76 South Main Street
Akron, Ohio 44308

Glenn Krassen

Brett Breitschwerdt

Bricker & Eckler LLP

1375 East Ninth St., Ste. 1500
Cleveland, OH 44114

Attorney for NOPEC |
Lance M. Keiffer,

Asst. Prosecuting Attorney
711 Adams St.

Toledo, OH 43624

Attorney for NOAC



John W. Bentine

Mark S. Yurick

Matthew S. White

Chester, Willcox & Saxbe LLP
65 East State St., Ste. 1000
Columbus, OH 43215-4213

Attorneys for The Kroger Company

Joseph Meissner,

The Legal Aid Society of Cleveland
1223 West 6™ St.

Cleveland, OH 44113

Attorney for The Neighborhood
Environmental Coalition, The
Empowerment Center of Greater
Cleveland, United Clevelanders Against

Poverty, Cleveland Housing Network and

The Consumers for Fair Utility Rates

David C. Rinebolt

Colieen L. Mooney

Ohio Partners for Affordable Energy
231 West Lima Street

P.O.Box 1793

Findlay, OH 45839-1793

Cynthia A. Fonner

David Fein

Constellation Energy Group, Inc.
550 W. Washington St., Suite 300
Chicago, IL 60661

Attorney for Constellation NewEnergy,
Inc. and Constellation Energy
- Commodities Group, Inc.

Samuel C. Randazzo

Lisa McAlister

Joseph Clark

McNees, Wallace & Nurick LLC
21 East State St., 17th FL
Columbus, OH 43215

Attorneys for Industrial Energy Users-Ohio

David F. Boehm

Michael L. Kurtz

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, OH 45202

Attorneys for Ohio Energy Group

M. Howard Petricoff

Vorys, Sater, Seymour And Pease LLP
52 BEast Gay S., P. O. Box 1008
Columbus, OH 43216-1008

Attorney for Constellation NewEnergy,
Inc. and Constellation Energy
Commodities Group, Inc.

Gregory H. Dunn

Christopher L. Miller

Andre T. Porter

Schottenstein. Zox & Dunn Co., LPA
250 West Street

Columbus, OH 43215

Attorneys for the City of Cleveland



Dane Stinson, Esq.

Bailey Cavalieri LLC

10 West Broad Street, Suite 2100
Columbus, Ohio 43215

Attomey for NextEra Energy Resources,
LLc

burki@firstenergycorp.com
korkosza@firstenergycorp.com
haydenm(@firstenergycorp.com
elmiller@firstenergyecorp.com

Imcalister@mwncmh.com

jclark@mwnemh.com
sam{@mwncmh.com

leslie kovacik@toledo.oh.gov
lkeiffer@co. lucas.oh.us
dboehm@bkllawfirm.com
mkurtz@bkllawfirm.com

cmooney2(@columbus.ir.com
drinebolt@aol.com
gas@bbrslaw.com
mki@bbrslaw.com

Garrett Stone

Michael K. Lavanga

Brickfield, Burchette, Ritts & Stone
1025 Thomas Jefferson St., N.W.
8" West Tower ‘
Washington, D.C. 20007

Attorney for Nucor Steel Marion, Inc.

myurick({@cwslaw.com
mwhite@cwslaw.com
JPMeissn@lasclev.org
duane.luckey@puc.state.oh.us
BBreitschwerdt@bricker.com

gkrassen@bricker.com

robinson@citizenpower.com
jbentine(@cwslaw.com

Cynthia. A Fonner{@constellation.com
mhpetricoff@vssp.com
gdunn(@szd.com

cmiller@szd.com
aporter(@szd.com

Dane.Stinson{@Baile

avalieri.com


mailto:korkQsza@firstcnergvcorp.com
mailto:elmiller@firstenergvcorp.com
mailto:lmcalister@mwncmh.com
mailto:iclark@mwncmh.com
mailto:sam@jnwncmh.com
mailto:lkeiffer@co.lucas.oh.us
mailto:dboehm@bkllawfirm.com
mailto:mkurtz@bkllawfirm.com
mailto:cmoonev2@columbus.rr.com
mailto:mkl@bbrslaw.com
mailto:mvurick@cwslaw.com
mailto:mwhite@cwslaw.com
mailto:JPMeissn@lasclev.org
mailto:duane.luckev@puc.state.oh.us
mailto:gkrassen@bricker.com
mailto:robinson@citizcnpQwer.com
mailto:ibentine@cwslaw.com
mailto:Cvnthia.A.Fonner@constellation.com
mailto:mhpetricoff@vssp.cQm
mailto:cmiller@szd.com
mailto:apQrter@szd.com

