
• BEFORE THE ^ /« %» 
PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of Ohio 
Edison Company, The Cleveland 
Electric Illuminating Company and The 
Toledo Edison Company for Approval 
of Ride FUEL and Related Accounting 
Authority 

Vv" 
CaseNos. 09-21-EL-ATA 

09-22-EL-AEM 
09-23-EL-AAM 

OHIO EDISON COMPANY, THE CLEVELAND ELECTRIC ILLUMINATING 
COMPANY, AND THE TOLEDO EDISON COMPANY'S 

MEMORANDUM CONTRA 
TO THE MOTION TO DISMISS AND, IN THE ALTERNATIVE, MOTION FOR 

EXPEDITED DISCOVERY AND MOTION TO SET THE MATTER FOR HEARING 
FILED BY THE OHIO CONSUMER AND ENVIRONMENTAL ADVOCATES 

L INTRODUCTION 

The Ohio Consumer and Environmental Advocates ("OCEA") seek dismissal of the 

Application for Rider FUEL filed by Ohio Edison Company, The Cleveland Electric 

Illumuiating Company, and The Toledo Edison Company (collectively, the "Companies") or, in 

the alternative, establishment of an expedited schedule to address the issues raised in the 

Application. Because the Commission approved Rider FUEL by Finding and Order issued 

January 14, 2009 (the "January 14 Order"), the Motion to Dismiss effectively has been denied 

and, regardless, lacks a sound legal basis. In particular, although OCEA claims that approval of 

Rider FUEL is not permitted under R.C. Chapter 4928, the Companies' Application explained in 

detail why Rider FUEL is mandated by both state and federal law so as to permit the Companies 

to recover their costs of fiilfilling their Provider of Last Resort ("POLR") statutory obligation. 

See Application at Tm 1, 25-37. Importantly, while the CorrmMssion's January 14 Order 

approving Rider FUEL was well vrithin the authority granted to the Commission by R.C. § 

Tnis i s t o c e r t i f y t h a t t h e imagaB appear ing a re an 
a c c u r a t e and co£BS>l«t« r»produatiois. of a case f i l e 
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4928.143(C)(2)(b) and R.C. § 4909.16,̂  such approval also was and is required under the federal 

filed rate doctrine. Apptication at Hlf 19-27; Mississippi Power & Light Co. v. Mississippi ex rel 

Moore, 487 U.S. 354, 372 (1988); Nantahala Power & Light Co, v. Thornburg, 476 U.S. 953, 

963 (1986). Because OCEA's Motion asks the Commission to reject both controlling Ohio law 
« 

and the filed rate doctrine, it should be dismissed. 

Moreover, as explained below, OCEA's procedural request is overbroad, confiised and 

now largely rendered moot by the January 14 Order. The expansive and open-ended review and 

Staff investigation proposed by OCEA is inappropriate and unreasonable here, and OCEA lacks 

any statutory foundation upon which to seek such a review. Nevertheless, although not required 

by statute, the Commission's January 14, 2009 Order did instruct the Companies to provide 

information regarding the wholesale transactions at issue. The Companies have proposed that 

the Commission's review follow standard practice in presuming prudence but allowing interested 

parties, including the OCEA, to attempt to make a case why the wholesale transactions were 

imprudent.̂  Thus, the procedural aspects of OCEA's Motion should be denied. 

IL LAW and ARGUMENT 
A. OCEA's Request that the Commission Not Consider the Companies' 

Application Is Now Moot 

The first part of OCEA's motion seeks a dismissal of the Companies' Application on the 

ground that the Commission lacks statutory authority to approve a surcharge to recover 

purchased power costs. However, the Commission determined in the January 14 Order that it 

was required to examine the Companies' Application, and it then proceeded to approve that 

As set out in the ConqDanies* Application for Rehearing filed on January 26,2009, the January 14 Order 
approving Rider FUEL included unreasonable and unlawiul provisions relating to, among other things, deferrals and 
a confiscation review. Nevertheless, the Commission's approval of Rider FUEL itself was clearly authorized by 
Ohio law. 

See Motion for Extension of Time and to Apply Procedmal Precedent filed January 23,2009. 
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Application. January 14 Order at %̂  9-10. The Commission acted reasonably and lawfully in 

rejected OCEA's arguments and approving Rider FUEL. 

B. The Commission Acted Lawfully in Authorizing the Companies to Recover 
their Purchased Power Costs. 

OCEA argues that the Application should be dismissed because the Commission lacks 

authority under R.C. § 4928.143(C)(2)(b) to approve the Companies' recovery of their purchased 

power costs as "fiiel costs." Motion at p. 3. Yet OCEA fails to even attempt to distinguish the 

long and consistent history in Ohio of including purchased power costs within the meaning of 

fuel costs. See, e.g.. Office of Consumers' Counsel v. Pub. Util. Comm., 56 Ohio St. 2d 319, 

322-24 (1978) (affirming a Commission order which authorized recovery of purchased power 

costs as fuel costs); Office of Consumers' Counsel v. Pub. Util. Comm., 57 Ohio St. 2d 78, 80, 

84-85 (1979) (affirming Commission order authorizing recovery of demand costs associated with 

purchased power as fuel costs). Because OCEA agrees with the Commission's prior 

determination that R.C. § 4928.143(C)(2)(b) is applicable here, OCEA has no logical or legal 

basis for objecting to the Commission's allowance of the Companies' fuel cost recovery. 

OCEA also errs by relying upon the Commission's January 7, 2009 Finding and Order in 

Case No. 08-935-EL-SSO (the "January 7 Order") - which OCEA calls the "Interim Rate 

Order." In that Finding and Order, tiie Commission determined tiiat R.C. § 4928.143(C)(2)(b) 

"defines the applicable SSO that will be m effect until a subsequent ESP or MRO is authorized." 

January 7 Order at p. 5. Although the Companies have objected to the Commission's direction 

in the January 7 Order to terminate selected provisions of the Companies' existing SSO, the 

Commission made clear in the January 7 Oder that the Companies were entitled to recover their 

purchased power costs as expressly provided by R.C. § 4928.143(C)(2)(b). Indeed, in paragraph 

18 of that order the Commission pointed specifically to the fuel cost recovery provisions of R.C. 
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§ 4928.143(C)(2)(b) as available to the Companies. January 7 Order at 9. OCEA's claim to tiie 

contrary is beUed by the plain language of the applicable statute and of the Commission's 

January 7 Order. 

OCEA also errs by ascribuig to the General Assembly an intent to narrowly define "fuel 

costs" as used in R.C. § 4928.143(C)(2)(b) in a maimer that is contrary to prior use and good 

sense. The General Assembly conducted extensive hearings on S.B. 221 and was fully aware 

tiiat the Companies did not own generating facilities while other electric distribution utilities did. 

Thus, the General Assembly used a broad term in R.C. § 4928.143(C)(2)(b) - fiiel costs - tiiat 

could be applied by the Commission to the different circumstances presented by different electric 

distribution utilities. The General Assembly can be presumed to understand in selecting this 

term that the Commission, the Ohio Supreme Court and the General Assembly itself all have a 

long history of including purchased power costs within the scope of "fuel costs."^ Thus, contrary 

to OCEA's argument, the General Assembly clearly intended that "fuel costs" as referenced in 

R.C. § 4928.143(C)(2)(b) includes purchased power costs."* 

OCEA also argues that, if R.C. § 4928.141(A) is the applicable provision pursuant to 

which the Companies' existing rate plan continues in effect, then adjustments for newly-incurred 

purchased power costs are not permitted. Motion at p. 4-5. This ignores, as set forth in the 

^ See, e.g., R.C. §§ 4905.01(G), 4905.69 and 4909.159, repealed by S.B. 3 (eff. 1-1-2001); Industrial 
Energy Consumers of Ohio Power Co. v. Pub. Util. Comm., 68 Ohio St. 3d 559, 565 (1994) (noting that General 
Assembly enacted R.C. 4909.159 in 1980 specifically to include the recovery of purchased power costs as fuel 
costs); In re Ohio Edison Co., Case No. 93-04-EL-EFC, 1994 WL 82991, *15 (Feb 24,1994) (rejecting OCC's 
argument, as contrary to legislative intent, that purchased power costs should not be included within fuel costs). 

OCEA also mistakenly claims that the inclusion of fuel costs in R.C. § 4928.143(C)(2)(b) necessarily 
excludes purchased power costs under the doctrine of expressio unius est exclusio alterius. OCEA Motion at p. 3. 
However, by positing that the inclusion of one thing excludes another, one must first determiae what the General 
Assembly intended to include. Indeed, this doctrine is to be given no consideration when its application contravenes 
legislative intent. Wachendorfv. Shaver, 149 Ohio St. 231 (1948), syll. f 3. As discussed above, because the 
General Assembly has a long history of including purchased power costs within the meaning of "fuel costs," this 
doctrine has no appUcability here. 
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Application, that the Commission nevertheless is required by state and federal law to allow 

electric distribution utilities to recover their wholesale power costs incurred in fulfilling the 

POLR obligation. See Application %% 1, 25-27. This also ignores that the Commission is 

authorized by R.C. § 4909.16 to grant interim emergency relief to the Companies. See 

Apptication Tflf 28-37. OCEA completely ignores in its Motion the applicability of R.C. § 

4909.16, and it essentially accepts that the filed rate doctrine applies by encouraging the 

Commission to conduct a prudence review under Pike County Light and Power Co, v, 

Pennsylvania Pub. Util. Comm'n, 465 A.2d 735 (Pa. Commw. Ct. 1983), a decision viewed as a 

"limited exception to the filed rate doctrine."^ OCEA's conflicting positions lack merit and 

should be rejected. 

R.C. § 4928.141(A)'s requirement to continue an existing rate plan cannot be applied in 

isolation but must be interpreted in pari materia with other legal requirements, both state and 

federal. Indeed, had the Commission continued the Companies' existing rate plan under R.C. § 

4928.141(A), mcluding Regulatory Transition Charges and fuel riders, the Companies would 

remain entitled under the filed rate doctrine to recover through Rider FUEL their purchased 

power costs that exceed their actual generation-related revenues. The Commission acted 

reasonably and lawfully in approving Rider FUEL, and OCEA provides the Commission with no 

lawfiil basis for reversing that action. 

^ Monongahela Power Co. v. Schriber, 322 F. Supp. 2d 902,920 (S.D. Ohio 2004). It should be 
recognized that while the filed rate doctrine has been applied by the United States Supreme Court {Mississippi 
Power & Light Co., supra; Nantahala Power & Light Co., supra), the rule arising from Pike County has not. The 
scope of Pike County, of course, should be considered in light of its facts, i.e. a direct wholesale power transaction 
between a xrtility and its affihate in circumstances where concerns of affiliate abuse might be inferred. 
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C. OCEA's Request for a Hearing and Expedited Discovery Is Misdirected, 
Confused, and Largely Moot 

OCEA seeks a Conunission proceeding in which Staff and parties would have an 

opportunity to review the RFP process used by the Companies to acquire least-cost power. Even 

assuming, arguendo, a narrowly-focused review of the Companies' purchasing decisions may be 

merited using the procedure outlined by the Companies in their Motion for Extension of Time 

and to Apply Procedural Precedent filed January 23, 2009, the OCEA's ill-defined procedural 

proposals should be rejected. In particular, there is no basis in law or reason to expansively 

review the "openness and accountability" of the RFP process or to launch a Staff investigation of 

the RFP process. See OCEA Motion at p. 5-6. 

Although OCEA appears to argue that expansive proceedings somehow are required 

under the MRO or ESP provisions of R.C. § 4928.142 or R.C. § 4928.143, respectively {see 

Motion at 6), the Companies and the Commission are left to guess as to why this might be the 

case. Apparently OCEA is misconstruing the Application for approval of Rider FUEL as an 

application for an MRO or ESP under one of those statutes. However, the Application made 

clear tiiat tiie Companies sought approval of Rider FUEL under R.C. § 4928.143(C)(2)(b), R.C. § 

4909.16, Ohio Supreme Court precedent authorizing recovery of POLR costs, and the filed rate 

doctrine, each of which is an independent basis for approval. Because the Companies did not 

apply for approval of an ESP or MRO in this proceeding, the hearing processes applicable to 

those types of applications are not applicable here. 

Moreover, OCEA's procedural request largely is moot now that the Commission has 

directed the Companies to submit information in this proceeding sufficient to allow the 

Commission to review whether the costs incurred in purchasing power were prudently incurred. 

January 14 Order at f 13. As set forth in the Companies' Motion for Extension of Time and to 
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Apply Procedural Precedent, the Companies anticipate that this filing could include the Final 

Post-RFP Report submitted by CRA International, Inc. (die RFP Manager), information that was 

available to bidders, the RFP Supply Agreement and RFP Frequently Asked Questions. OCEA's 

request for a hearing will be dealt with in due time by attorney examiner entry, again as directed 

in paragraph 13 of the January 14 Order. 

Thus, the only part of OCEA's Motion lefl to be resolved by the Commission is OCEA's 

request for a ten-day response to all data requests. While the Companies assume the timing for 

the discovery process will be established m the procedural Entry directed by the January 14 

Order, they would have no objection to that Entry establishing a requirement, applicable to all 

parties, shortening the time period for response to discovery requests to 10 days with email 

service of the responses. 

III. Conclusion 

The Commission was correct, both legally and factually, to approve the Compmiies' 

Rider FUEL. The Commission also has taken steps to put into place a process that, as modified 

to incorporate adjustments requested by the Companies in recent filmgs, would provide for a 

reasonable and limited review of the Companies' purchased power transactions. Therefore, the 

Commission should deny OCEA's motion in its entirety. 

Respectfully submitted, 

Arthur E. Korkosz, Counsel of Record ^ 
James W. Burk 
Mark A. Hayden 
Ebony L. Miller 
FIRSTENERGY SERVICE COMPANY 
76 Soutii Main Street 
Akron, OH 44308 
(330)384-5849 
(330) 384-3875 (fax) 
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korkosza@firstenergycorp.com 
burkj @firstenergycorp. com 
haydenm@firstenergycorp.com 
elmiller@firstenergycorp.com 

James F. Lang 
CALFEE, HALTER & GRISWOLD LLP 
1400 KeyBank Center 
800 Superior Ave. 
Cleveland, OH 44114 
(216)622-8200 
(216) 241-0816 (fax) 
jlang@calfee.com 

David A. Kutik 
JONES DAY 
901 Lakeside Avenue 
Cleveland, OH 44114 
(216)586-3939 
(216) 579-0212 (fax) 

ATTORNEYS FOR APPLICANTS, OHIO 
EDISON COMPANY, THE CLEVELAND 
ELECTRIC ILLUMINATING COMPANY, AND 
THE TOLEDO EDISON COMPANY 
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CERTIFICATE OF SERVICE 

A copy of the foregoing was served upon the following via regular U.S. Mail, this 29th 

day of January, 2009. A copy was also served via electronic mail on those parties with email 

addresses fisted below. 

Duane Luckey 
Assistant Attorney General 
Public Utilities Section 
180 E. Broad St., 12tii Floor 
Columbus, OH 43215 
Duane.Luckev@Puc.state.oh.us 

David F. Boehm 
Michael L. Kiulz 
BOEHM, KURTZ & LOWRY 
36 E. Seventii St., Suite 1510 
Cincinnati, OH 45202 
dboehm@bkllawfinn.com 
mkurtz@bkllawfiTm. com 

John W. Bentine 
Mark S. Yurick 
Matthew S. White 
CHESTER, WILCOX & SAXBE LLP 
65 E. State St., Suite 1000 
Columbus, OH 43215-4213 
jbentine(a),cwslaw.cQm 
myurick@cwslaw.com 
mwhite@cwslaw.com 

Glenn Krassen 
BRICKER & ECKLER, LLP 
1375 E. Nintti Street, Suite 1500 
Cleveland, OH 44114 
gkras$en@bricker.com 

Jeffi*ey L. Small 
Jacqueline Lake Roberts 
Terry L. Etter 
OFFICE OF OHIO CONSUMERS' COUNSEL 
10 W. Broad St., Suite 1800 
Columbus, OH 43215-3485 
small@occ.state.oh.us 
roberts@occ.state.Qh.us 
etter@occ.state.oh.us 

Theodore S. Robinson 
CITIZENS POWER 
2121 Murray Avenue 
Pittsburgh, PA 15217 
r0binson@citi2enpower.com 

Samuel C. Randazzo 
Lisa M. McAUster 
Joseph M. Clark 
MCNEES, WALLACE & NURICK 
21E. State St., 17th Floor 
Columbus, OH 43215-4228 
sam@mwncmh.cQm 
lmcalister@mwncmh.com 
ictok@mwncnih.com 

Dane Stinson 
BAILEY CAVALIERI LLC 
10 West Broad Street, Suite 2100 
Columbus, Ohio 43215 
Dane.Stinson@BaileyCavalieri.com 
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E. Brett Breitschwerdt 
BRICKER & ECKLER, LLP 
100 S. Third Street 
Columbus, OH 43215 
bbreitschwerdt@bricker.CQm 

M. Howard Petricoff 
Stephen Howard 
VORYS, SATER, SEYMOUR & PEASE 

52 E. Gay Street 
P.O. Box 1008 
Columbus, OH 43216-1008 
Mhpetricoff@vorvs.com 
smhoward@vorvs.com 

Lance M. Keiffer 
Assistant Prosecuting Attorney 
711 Adams Street, 2nd Floor 
Toledo, OH 43624-1680 
lkeiffer@co.iucas.oh.us 

Leslie A. Kovacik 
CITY OF TOLEDO 

420 Madison Ave., Suite 100 
Toledo, OH 43604-1219 
Leshe.kovacik@toledo.Qh.gov 

Cynthia A. Fonner 
David I. Fein 
CONSTELLATION ENERGY GROUP, INC. 

550 W. Washington St., Suite 300 
Chicago, IL 60661 
Cvnthia.a.fonncr@CQnstellation.com 
David.fein@constellation.com 

David Rinebolt 
Colleen L. Mooney 
231 W.Lima Street 
P.O. Box 1793 
Findlay, OH 45839-1793 
drinebolt@aol.com 
cmoonev2@aol.CQm 

Garrett A. Stone 
Michael K. Lavanga 
Brickfield, Burchette, Ritts & Stone 
1025 Thomas Jefferson Street, NW 
Eighth Floor, West Tower 
Washington, DC 20007-5201 
E-mail: gas@bbrslaw.CQm 
mkl@bbrslaw.com 

WilUam Gruber 
2714 Leighton Road 
Shaker Heights, OH 44120 
wiUiam.gruber@shakeronline.com 

Gregory H. Duim 
Robert J. Triozzi 
Steven Beeler 
Christopher L. Miller 
Andre T. Porter 
SCHOTTENSTEIN, ZOX & DUNN CO., LPA 
250 West Street 
Columbus, OH 43215 
gduim@szd.com 
cmiller@szd.com 
apQrter@szd.CQm 

Joseph P. Meissner 
THE LEGAL AID SOCIETY OF CLEVELAND 

1223 W.6tii Street 
Cleveland, OH 44113 
jpmeissn@lasclev.org 

One of the Attorneys f|̂  the Companies 
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