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AND MEMORANDUM IN SUPPORT 

I. APPLICATION FOR REHEARING 

Pursuant to Section 4903.10 of the Revised Code, and Rule 4901-1-35 of the Ohio 

Administrative Code, Nucor Steel Marion, Inc. (''Nucor") hereby submits this 

Application for Rehearing of the Finding and Order issued by the Public Utilities 

Commission of Ohio ("Commission") on January 14, 2009 ("January 14 Order"). As 

explained further in the Memorandum in Support below: 

• The January 14 Order is unreasonable and imlawful because it fails to 

properly allocate costs that will be recovered through Rider FUEL among 

customer classes. As a result, Rider FUEL will over-allocate generation-

related costs to certain customer classes and rate schedules. 

• The failure to address this issue is unreasonable and unlawful because it 

violates Section 4928.02(A) of the Revised Code, which requires the 

"availability to consumers of adequate, reliable, safe, efficient, 

nondiscriminatory, and reasonably priced retail electric service." 
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• By failing to retain the current rate relationships between customer classes 

and rate schedules. Rider FUEL also violates Section 4928.143(C)(2)(b) 

of the Revised Code, which requires the continuation of the "provisions, 

terms, and conditions" of FirstEnergy's most recent standard service offer 

until an electric security plan or market rate offer is approved for 

FirstEnergy. 

H. MEMORANDUM IN SUPPORT 

A. Introduction 

Following the issuance of the Commission's Opinion and Order of January 7, 

2009 in Case No. 08-935-EL-SSO, FirstEnergy filed its application in this docket 

requesting approval of Rider FUEL ("Application"). Rider FUEL recovers the cost 

difference between the energy and capacity FirstEnergy obtained through its competitive 

bidding process to serve standard service offer load, and the generation revenue 

FirstEnergy receives imder its current rates. In particular. Rider FUEL recovers: 

the difference between the Company's fuel costs incurred starting January 
1, 2009, including purchased power, energy, capacity, planning reserve, 
alternative energy and credits, non-distribution uncollectible expense, 
Ohio Commercial Activity Tax expense and other applicable taxes, and 
any other expenses to provide retail generation service for all customers 
receiving retail generation service from the Company and the generation 
revenue, including generation charges and rate stabilization charges, 
charged those customers. 

Application, Attachment A-1, Ohio Edison Fuel Rider. Costs are recovered under this 

rider through a near-uniform, volumetric per-kwh charge applied to three customer 



classes: Residential Class - 1.6499 cents/kwh; Commercial Class - 1.6259 cents/kwh; 

Industrial Class - 1.5529 cents/kwh.̂  

FirstEnergy filed its Application on January 9,2009 and requested emergency rate 

relief under Section 4909.16 of the Revised Code, and the Commission granted the 

requested relief on a temporary basis "only to the extent that the rider includes the actual, 

reasonable, and prudently incurred purchased power costs" set forth in the Application. 

January 14 Order at 6. The Commission also directed FirstEnergy to make a filing by 

February 2, 2009 which includes testimony and provides information sufficient for the 

Commission to conduct a prudency review of FirstEnergy's purchased power costs. Id. 

at 7. 

As discussed further below, the Commission erred in the January 14 Order by 

approving Rider FUEL v^thout ensuring that the generation-related costs to be recovered 

through the rider were properly allocated among customer classes and rate schedules. 

B. Rider FUEL Fails to Properly Allocate Generation-Related Costs. 

With its Rider FUEL, FirstEnergy repeats a costly error that FirstEnergy made in 

its electric security plan ("ESP") and market rate offer ("MRO") rate proposals, both of 

which were rejected by the Commission. By proposing to pass wholesale power costs 

(including both energy and capacity costs) to all customers through a near-uniform 

per/kwh charge. Rider FUEL fails to recognize cost differences among customer classes 

and rate schedules in providing generation service. In particular, allocating generation 

costs in this manner will result in the over-allocation of generation costs to large 

industrial customers. 

' See January 16, 2009 FirstEnergy tariff filing in Case Nos. 08-935-EL-SSO, 09-21-EL-ATA, and 89-
6006-EL-TRF, Ohio Edison Co. Tariff, P.U.C.O. No. 11, Original Sheet 105. 



Nucor and other parties addressed the issue of cost allocation in detail in the ESP 

and MRO proceedings. In both of those proceedings, FirstEnergy proposed to pass-

through generation-related costs to all customers though a near-uniform per/kwh charge 

contained in Rider GEN - exactly as FirstEnergy now proposes to pass generation costs 

through Rider FUEL. Extensive evidence was provided in the ESP and MRO 

proceedings demonstrating that passing through generation costs in this maimer fails to 

recognize differences in cost causation (such as timing, duration, and load factor 

differences) among customer classes and rate schedules.̂  For example, as Nucor witness 

Dr. Dennis Coins testified in the ESP proceeding, uniform volumetric generation rates 

fail to recognize that the average cost of purchased energy and capacity is lower for 

customer classes vAxh high load factors because the fixed cost of capacity to serve higher 

load factor customers is spread over more kwhs, resulting in a lower average cost."̂  

Similarly, off-peak loads have lower capacity costs, which lowers the average cost of 

generation for off-peak customers."* 

Of course, in both the ESP and MRO proceedings, the Commission rejected 

FirstEnergy's proposed rate designs. In the ESP Order, the Commission stated: 

[T]he Commission finds that FirstEnergy has not demonstrated that the 
proposed rate design and tariff structure properly allocates the cost of 
providing generation service to the appropriate customers. Therefore, we 
decline to implement a new generation rate design and tariff structure at 
this time. Instead, the Commission finds that FirstEnergy should file new 

^ See, e.g.y December 19, 2008 Opinion and Order in Case No. 08-935-EL-SSO ("ESP Order") at 21-22 
(summarizing evidence on lack of proper cost allocation in proposed ESP rates); Direct Testimony of 
Dennis W. Coins in Case No. 08-935-EL-SSO ("Coins ESP Testimony") at 9-15; Nucor Initial Brief in 
Case No. 08-935-EL-SSO at 7-24; Direct Testimony of Dennis W. Coins in Case No. 08-936-EL-SSO at 
16-19; Nucor Initial Brief m Case No. 08-936-EL-SSO at 8-12. 

^ Coins ESP Testimony at 11-12. Nucor incorporates Dr. Coins' testimony in the ESP proceeding herein 
by reference, and requests that the Commission take administrative notice of that testimony. 
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tariffs adjusting its current rate design and tariff structure to implement the 
new base generation rates approved by the Commission in the ESP. These 
proposed tariffs should maintain the current rate relationships between 
customer classes and among the rate schedules within each customer class. 

In addition, the Commission agrees that the issues raised by various 
intervenors regarding the inclusion of demand components in the 
generation rate design must be addressed. To that end, the Commission 
finds that FirstEnergy should work with Staff and other stakeholders, to 
develop a means of transitioning FirstEnergy's generation rate schedtiles 
to a more appropriate rate structure which takes into consideration of time 
varying generation costs of serving different customers and classifications 
of customers with homogenous loads and/or generation cost profiles, 
considers customer load factor, incorporates seasonal generation cost 
differentials, and, where adequate metering is available, provides 
customers with time-differentiated and dynamic pricing options. 

ESP Order at 22-23. See also, November 25, 2008 Opinion and Order in Case No. 08-

936-EL-SSO at 24. 

Just as the lack of adequate cost allocation and rate design was a fatal flaw with 

respect to the recovery of generation-related costs through Rider GEN in the ESP and 

MRO proceedings, so it is under FirstEnergy's Rider FUEL. As FirstEnergy explains. 

Rider FUEL recovers not just "fuel," but the full range of generation-related costs, 

including "purchased power, energy, capacity, planning reserve, alternative energy and 

credits, non-distribution uncollectible expense, Ohio Commercial Activity Tax expense 

and other applicable taxes, and any other expenses to provide retail generation service." 

Application, Attachment A-1, Ohio Edison Fuel Rider. By failing to take into account 

cost differentiation among customer classes and rate schedules, therefore. Rider FUEL 

suffers fi'om the same flaws that lead the Commission to reject FirstEnergy's proposed 

Rider GEN in both the ESP and MRO proposals. As proposed, therefore, Rider FUEL 

does not provide for "nondiscriminatory and reasonably priced retail electric service," as 

required by Section 4928.02 of the Revised Code. 



Moreover, if Rider FUEL as proposed is left intact, it will run afoul of Section 

4928.143(C)(2)(b) of the Revised Code, which requires the continuation of the 

"provisions, terms, and conditions" of FirstEnergy's most recent standard service offer 

until an ESP or MRO is approved for FirstEnergy. Retaining the '̂ provisions, terms, and 

conditions" of FirstEnergy's current rate plan undoubtedly means that the current rate 

relationships among customer classes and rate schedules should be retained (as the 

Commission required in the ESP Order), notwithstanding the addition of incremental 

generation-related costs to be recovered through Rider FUEL. The requirements of 

Section 4928.143(C)(2)(b) of the Revised Code, therefore, also require that Rider FUEL 

be modified to reflect proper cost allocation and rate design with respect to the 

generation-related costs that will be recovered through the rider. 

Nucor requests that the Commission direct FirstEnergy to properly allocate Rider 

FUEL costs, and to properly design the rates to recover such costs, in its order on 

rehearing. There are two reasonable approaches available for the Commission to adopt: 

• FirstEnergy should be required to determine the percentage of generation-

related cost recovered through each rate schedule prior to January 1, 2009, 

and the same percentage of Rider FUEL costs should be allocated to each 

rate schedule. This would be the most straightforward way of properly 

allocating the Rider FUEL generation costs and preserving existing rate 

relationships, given that FirstEnergy is already required to continue its 

existing rates under Section 4928.143(C)(2)(b) of the Revised Code. 

• In the alternative, FirstEnergy should be required to apply the class 

allocation factors ("CAFs") FirstEnergy initially proposed in its 2007 



competitive bidding proposal in Case No. 07-796-EL-ATA. See Goins 

ESP Testimony at Exhibit DWG-3. In both the ESP and MRO 

proceedings, Nucor demonstrated that the CAFs are a reasonable 

mechanism for ensuring that generation costs are properly allocated 

among customer classes. See, e.g., id at 14-15. 

III. CONCLUSION 

Nucor respectfully requests that the Commission grant rehearing of the January 

14 Order, and direct FirstEnergy to properly allocate costs that will be recovered through 

Rider FUEL to the various customer classes and rate schedules as described above. 

Respectfully submitted. 

Garrett A. stone / \ 
Counsel of Record ^ 
E-Mail: gas@bbrslaw.com 
Michael K. Lavanga 
E-Mail: mkl@bbrslaw.CQm 
Brickfield, Burchette, Ritts & Stone, P.C. 
1025 Thomas Jefferson Street, N. W. 
8"" Floor, West Tower 
Washington, D.C. 20007 
(202) 342-0800 (Main Number) 
(202) 342-0807 (Facsimile) 

Attorneys for Nucor Steel Marion, Inc. 

A J ^ 

mailto:gas@bbrslaw.com
mailto:mkl@bbrslaw.CQm


CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing pleading was served upon the 
following parties of record or as a courtesy, via U.S. Mail postage prepaid, express mail, 
hand delivery, or electronic transmission on January 29,2009. 

darrettA. Stone J 
t̂<r̂  

Arthur E. Korkosz (Counsel of Record) 
James W. Burk 
Mark A. Hayden 
Ebony L. Miller 
FIRSTENERGY SERVICE COMPANY 
76 South Main Street 
Akron, Ohio 44308 
Phone:(330)384-5849 
Fax:(330)384-3875 
korkosza@firstenergycorp.com 
burkj@firstenergycorp.com 
haydenm@firstenergycorp. com 
elmiller@firstenergycorp.com 

Theodore S. Robinson 
Citizen Power 
2121 Murray Avenue 
Pittsburgh, PA 15217 
robinson@citizenpower.com 

Jeffrey L. Small 
Jacqueline Lake Roberts 
Terry L. Etter 
Office of the Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
small@occ.state.oh.us 
roberts@occ.state.oh.us 
etter@occ.state.oh.us 

Leslie A. Kovacik 
420 Madison Ave., Suite 100 
Toledo, Ohio 43604-1219 

James F. Lang 
Laura C. McBride 
N. Trevor Alexander 
Elite Freimann 
CALFEE, HALTER & GRISWOLD LLP 
1400 KeyBank Center 
800 Superior Ave 
Cleveland, OH 44114 
jlang@calfee.com 
lmcbride@calfee.com 
talexander@calfee.com 
f&eimann@calfee.com 

Duane Luckey 
Attorney General's Office 
Public Utilities Section 
180 East Broad Street, 9* Floor 
Columbus, Ohio 43215 
duane.luckey@puc.state.oh.us 

Samuel Randazzo 
Lisa G. McAlister 
Joseph M. Clark 
MCNEES WALLACE & NURICK LLC 
Fifth Third Center 
21 East State Street, 17th Floor 
Columbus, OH 43215-4228 
sam@mvracmh. com 
lmcalister@mwncmh.com 
jclark@mvracmh.com 

Lance M. Keiffer 
711 Adams Street, 2nd Floor 
Toledo, Ohio 43624-1680 

mailto:korkosza@firstenergycorp.com
mailto:burkj@firstenergycorp.com
mailto:elmiller@firstenergycorp.com
mailto:robinson@citizenpower.com
mailto:small@occ.state.oh.us
mailto:roberts@occ.state.oh.us
mailto:etter@occ.state.oh.us
mailto:jlang@calfee.com
mailto:lmcbride@calfee.com
mailto:talexander@calfee.com
mailto:eimann@calfee.com
mailto:duane.luckey@puc.state.oh.us
mailto:lmcalister@mwncmh.com
mailto:jclark@mvracmh.com


leslie.kovacik@toledo.oh.gov lkeiffer@co.lucas.oh.us 

Glenn S. Krassen 
BRICKER & ECKLER LLP 
1375 East Ninth Stt-eet 
Suite 1500 
Cleveland, Ohio 44114 
GKrassen@Bricker.com 

Jospeh P. Meissner 
The Legal Aid Society of Cleveland 
1223 West Sixth Street 
Cleveland, OH 44113 
JPMeissn@lasclev.org 

E. Brett Breitschwerdt 
BRICKER & ECKLER LLP 
100 South Third Street 
Columbus, Ohio 43215 
BBreitschwerdt@bricker.com 

David F. Boehm, Esq. 
Michael L. Kurtz, Esq. 
BOEHM, KURTZ & LOWRY 
36 East Seventh Street 
Suite 1510 
Cincinnati, OH 45202 
dboehm@bkllawfirm.com 
mkurtz@bkllav^fem.com 

David C. Rinebolt 
Colleen L. Mooney 
Ohio Partners for Affordable Energy 
231 West Lima Street 
P.O. Box 1793 
Fmdlay, OH 45839-1793 
drinebolt@ao I. com 
cmooney2@columbus.rr.com 

Cynthia A. Fonner 
Senior Coxmsel 
Constellation Energy Group, Inc. 
550 W. Washington St., Suite 300 
Chicago, IL 60661 
Cynthia.A.Fonner@constellationxom 

M. Howard Petricoff 
Stephen M, Howard 
VORYS, SATER, SEYMOUR AND 
PEASE LLP 
52 East Gay Street 
P.O. Box 1008 
Columbus, Ohio 43216-1008 
smho ward@vssp. com 
mhpetricoff@vssp.com 

Robert J, Triozzi 
Director of Law, City of Cleveland 
Steven Beeler 
Assistant Director of Law, City of 
Cleveland 
Gregory H. Dunn 
Counsel of Record 
Christopher L. Miller 
Andre T. Porter 
Schottenstein Zox & Duim Co., LP A 
250 West Stteet 
Columbus, Ohio 43215 
gdunn@szd.com 
cmiller@szd.com 
aporter@szd.com 

mailto:leslie.kovacik@toledo.oh.gov
mailto:lkeiffer@co.lucas.oh.us
mailto:GKrassen@Bricker.com
mailto:JPMeissn@lasclev.org
mailto:BBreitschwerdt@bricker.com
mailto:dboehm@bkllawfirm.com
mailto:cmooney2@columbus.rr.com
mailto:mhpetricoff@vssp.com
mailto:gdunn@szd.com
mailto:cmiller@szd.com
mailto:aporter@szd.com


Dane Stinson, Esq. 
BAILEY CAVALIERI LLC 
10 West Broad Street, Suite 2100 
Columbus, Ohio 43215 
Dane.Stinson@BaileyCavalieri.com 

ND: 4832-2827-7251, V. 1 

10 

mailto:Dane.Stinson@BaileyCavalieri.com

