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ELECTRICAL SERVICE )
)
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)

AMENDED APPLICATION TO ESTABLISH A REASONABLE ARRANGEMENT

INTRODUCTION

On November 19, 2008 the Cleveland Municipal School District (*CMSD”) filed in this
matter an Application to Establish a Reasonable Arrangement, In that Application, CMSD stated
that the electric rate at that time for the schools and administrative buildings was established
under an Electric Service Agreement (“Agreement”) with Cleveland Electric Illuminating
Company (“CEI"), which terminated in December, 2008.

Also in that Application, CMSD mentioned the filing of two other pleadings—a
Complaint against CEI' and an Application for Emergency Rate Relief? In that initial
Application, CMSD proposed specific percentage increases in rates in the Agreement over a
period of time which are detailed later herein. Now comes CMSD, and with the support of CEI,
submits this Amended Application to include commitments not stated in the initial Application,
but the proposed percentage increase in rates in this Amended Application have not changed.

(See attached Appendix A hereto entitled “Electric Service Agreement and Arrangement”
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between the Cleveland Municipal School District and The Cleveland Electric Illuminating
Company™).
PARTIES AND JURISDICTION

1.  Cleveland Municipal School District is a political subdivision of the State of
Ohio responsible for the operation of the public school system in the city of Cleveland, Ohio.
CMSD operates approximately 120 schools and administrative buildings wherein it educates
approximately 50,000 students.

2. CMBSD obtains electrical service for its schools and administrative buildings from
CElL CEl s an electric light company as defined by R.C. § 4905.03, a public utility as defined in
R.C. § 4905.02, and an electric utility as defined by R.C. § 4928.01(A)(11).

3.  Beginning in January 2002, CMSD and CEI entered into the Agreement. In 2005,
the term of the Agreement was extended to “terminate with the electric bill rendered for the
month of December 2008.™

4. If CEI's existing School rates become applicable for CMSD’s energy
consumption beginning January 1, 2009, it will result in an immediate and substantial increase in
charges for CMSD of 49%.

5. A 49% increase in electric charges will have a detrimental impact on the ability of
CMSD to provide a quality education to the children of Cleveland, more specifically:

()  Many of the CMSD’s students have special needs because of their physical
handicaps or learning disabilities. For a great many of the students, their only
future to escape their deteriorated neighborhoods is a fulfilling education to
prepare for life’s challenges. Without that education, many students will be

trapped forever with no opportunity to escape and improve their lives. An

*Because of restrictions within the Agreement, a copy of the Electric Service Agreement and Amendment No. 1 to
the Agreement have been filed with the Commission under seal pursuant to a motion for a protective order.
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(b)

(c)

education is a fundamental American privilege that must be preserved. It gives
our kids a chance. Thus, CMSD is socially obligated to seek relief to protect the
kids.

CMSD does not have an emergency fund from which to pay higher electric rates.
CMSD is already projecting an operating deficit for 2009 and in subsequent years.
If CMSD is hit with the full impact of the new rates, it will have to drastically cut
operations. Under consideration, to offset the increase in operating expenses, will
be the dismissal of teachers and other personnel, and a potential reduction in
programs such as busing, sports, extracurricular activities, programs for special
needs students, maintenance and other after normal school hours activities.
Because CMSD’s ability to raise needed funds is through tax levies and grants
from the State of Ohio, CMSD cannot quickly respond to higher electric rates.
Budget and staff cuts will affect each CMSD student both immediately through
the lost opportunity to participate in those programs and through the long-term
detrimental effects that lost participation will have on their futures. The time
students will lose with teachers and other staff members due to the rate hikes can
never be recovered. Likewise, the time students will lose participating in
extracurricular activities and tutoring and other special educational programs can
never be recovered, even if the rate increases are later found to be unreasonable.
The lost student time in educational and extracurricular activities will irreparably
harm CMSD and its student base. Such budget and staff cuts will also tarnish
CMSD’s reputation and hamper CMSD’s ability to maintain its student
enrollment, which will further decrease CMSD’s funding and increasingly hinder
its ability to fulfill its constitutional obligations to educate the children of

Cleveland.



6.  Newly enacted R.C. § 4905.31 permits a customer of an electric utility to apply to
the Commission for a Reasonable Arrangement with an electric utility.* Accordingly, CMSD
submits this application requesting that the Commission approve its proposed Electric Service
Agreement and Arrangement with CEI attached hereto as Appendix A.

7.  CMSD is cognizant of the Commission’s Opinion and Order dated January 21,
2009 regarding CEP’s electric distribution rates and the particular provision establishing the
School Distribution Credit Rider (Rider SDC) providing a discount in rates for primary and
secondary schools. However, Rider SDC does not go into effect for CEI until May 1, 2009,
Although CMSD has not calculated the impact of the Opinion upon CMSD’s rates, even if the
rider had gone into effect on January 1, 2009, it would not provide the relief needed by CMSD to
avert its desperate actions mentioned in paragraph 5. CMSD’s crisis is now. Only with
Commission approval of the attached Electric Service Agreement and Arrangement will
CMSD’s students be protected.

REASONABLE ARRANGEMENT

8.  CMSD and CEI are currently parties to the Electric Service Agreement. Pursuant
to the Agreement, CMSD and CEI agreed that CEI would supply electricity to CMSD’s schools
and administrative buildings under a set schedule of rates and charges. Thc Agreement
terminates “with the electric bill rendered for the month of December 2008.”

9.  CMSD requests that the Commission approve a reasonable arrangement, attached
as Appendix A, between CMSD and CElL. The arrangement includes the following rates, terms,
and conditions:

(a)  The rates set out in the existing Electric Service Agreement would be applicable

for the period January 1, 2009, through April 30, 2009, plus applicable charges

* R.C. § 4905.31 was recently amended by Am. Sub. S.B. No. 221 to explicitly allow a customer to submit an
application for a reasonable arrangement to the Commission. In Case No. 08-777-EL-ORD, the Commissicn has
proposed a new rule 1o implement the new § 4905.31. That rule, 0.A.C. § 4901:1-38-05(B), authorizes a customer
of an electric utility to apply to the Commission for a “unique” arrangement.

4



and rates set forth in Appendix 1° to the Electric Service Agreement and
Arrangement (“Agreement and Arrangement”).

)] From May 1, 2009, until December 31, 2009, CMSD will pay rates for electric
service on a schedule that constitutes a 5.32% increase in the rates set forth in
paragraph 9(a) above, plus all applicable charges and riders set forth in Appendix
1 to the Agreement and Arrangement.

(c) For the vear 2010, CMSD will pay rates for electric service on a schedule that
constitutes an additional 4.01% increase in the rates for 2009 (i.e., cumulative to
the increase in 9(b) above, assuming the 5.32% increase was applied for all of
2009), plus all applicable charges and riders set forth in Appendix 1 to the
Agreement and Arrangement.

(d)  For the year 2011, CMSD will pay rates for electric service on a schedule that
constitutes an additional 5.99% increase in the rates for 2010 (i.e., cumulative to
the increase in 9(b) and 9(c), applied on an annual basis), plus all applicable
charges and riders set forth in Appendix 1 to the Agreement and Arrangcment.

(e) The rates, terms, and conditions described above shall only be operative if the
Commission has approved a device to fully recover all costs incurred in
conjunction with the arrangement, including full recovery of all revenue forgone
by CEI as a result of the arrangement.®

Upon approval of the arrangement including provisions assuring full cost recovery for

CE]l, the Company shall submit final tariffs for filing with the Commission to implement the

arrangement as soon as practicable following the date of approval.

5 Because Appendix 1 recites rates contained in the 2002 Electric Service Agreement and Amendment No. 1 which
were filed with the Commission under seal pursuant to a motion for a protective order, Appendix 1 has aiso been
filed with the Commission under s¢al pursuant to a motion for a protective order.

8 Proposed rule O.A.C. §4%01:1-38-08 to implement new R.C. $4905.31 permits an electric wiility to recover costs
associated with its delta revenue for serving customers pursuant to a reasonable arrangement.
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10. The arrangement set forth herein furthers the policy of the State embodied in R.C.
§ 4928.02. For example, the arrangement provides for reasonably priced and nondiscriminatory
electric service, as contemplated in R.C. § 4928.02(A). The arrangement also facilitates Ohio’s
effectiveness in the global economy by allowing CMSD to free up additional funds in its efforts
to adequately educate the 50,000 children in the school district. Because these students represent
the future of the City of Cleveland and the State of Ohio, any threat to the quality of their
education constitutes a threat to Ohio’s future effectiveness in the global economy, the
development of the Ohio economy, and the creation and retention of jobs. In providing for
reasonable rate increases over the coming years, the arrangement ensures an education for the
children of the City of Cleveland and the State of Ohio. For these reasons, pursuant to R.C. §
4905.31(E), the arrangement is also consistent with CEI’s programs to facilitate economic
development and job retention within its certified territory,

il. CMSD shall make its best efforts to conserve its electricity consumption
recognizing its physical modifications under way known as the capital improvement project.

12.  CMSD submits that the proposed arrangement will be practicable or advantageous
to the parties interested, as the discounted rates provide CMSD with financial relief and as CEI
will be made whole by approval of the aforementioned cost-recovery mechanism. Upon
approval by the Commission, the arrangement will fully comply with the provisions of R.C. §
4905.31 requiring (1) that the agreement be filed with and approved by the Commission pursuant
to an application submitted by a mercantile customer which consumes more than seven hundred
thousand kilowatt hours per year, and (2) that the application be posted on the Commission’s
docketing information system and be accessible through the internet. CMSD further submits that
the arrangement shall be under the supervision and regulation and is subject to change, alteration,

or modification by the Commission.



RELIEF REQUESTED
WHEREFORE CMSD requests that the Commission approve the foregoing proposed
arrangement set forth in the attached Appendix A, Electric Service Agreement and Arrangement,
under the terms and conditions set forth herein.

Respectfully submitted,

o B

Tames J. Mayer £0007812) 7
Trial Counsel

Dominick 8. Gerace 11 (D082323)
Taft Stettinius & Hollister LLP
425 Walnut Street, Suite 1800
Cincinnati, OH 45202-3957
(513) 357-9326 — Phone

(513) 381-0205 — Fax

E-mail: mayer@taftlaw.com
E-mail: dgerace@taftlaw.com

Mark J. Valponi (0009527)
Taft Stettinius & Hollister LLP
200 Public Square, Suite 3500
Cleveland, OH 44114-2302
{216) 706-3873 — Phone

(216) 241-3707 — Fax

E-mail: mvalponi@tafilaw.com

Attorneys for the Applicant
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mailto:mvalponi@taftlaw.com

AFFIDAVIT

State of Ohio

e

ss:
County of Cuyahoga )

foregoing Application and that the allegations contained in the Application are true and
accurate to the best of my knowledge and belief.

[, Nicholas P. Jackson, being first duly sworn, ve?at I have reviewed the

NichgfadP. [Jackson
Deputy Chief of Business Operations
Cleveland Municipal School District
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Sworn to and subscribed before me, a Notary Public, this 6 day of January,

Notary Public '
MAR”JA”RIJ LU
NulNO-u. o
by M e

MARK JUDE VALPONI, Attornay
NOTARY PUBLIC - STATE OF OHIQ
Wy commission has ou enpiation ddte,

Saction 147.03 R.C,



CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Amended Application to Establish a
Reasonable Arrangement was served by regular U.S, Mail, postage prepaid, upon the following

parties of record, this 27" day of January, 2009,

fares J. Mayer /
Attorney for Applicant

David A. Kutik

Jones Day

North Point, 901 Lakeside Avenue
Cleveland, OH 44114

Andrew J. Campbell

Jones Day

325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215-2673

Ebony Miller

FirstEnergy Service Company
76 South Main Street

Akron, OH 44308

Attorneys for Intervenors
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ELECTRIC SERVICE AGREEMENT AND ARRANGEMENT

This Agreement made and entered into as of the 26™ day of January 2009, by and
between The Cleveland Electric Iluminating Company, a corporation organized and existing
under the laws of the State of Ohio, hereinafter called the “Company,” and Cleveland Municipal
Schoo) District, a political subdivision of the State of Ohio, hereinafter called the “Customer.”

WITNESSETH

WHEREAS, the Customer currently is provided electric service by the Company to the
facilities with locations as provided in Appendix 2 incorporated herein by reference, hereinafter
known individually or collectively as the “Facility”; and,

WHEREAS, Section 4905.31(E), Ohio Revised Code, aunthorizes the Company as a
public utility to enfer into any arrangement with one or more of its customers, and to recover
costs incurred in conjunction with such arrangements, including recovery of revenue foregone as
a result of such arrangements, as compared to the otherwise applicable standard tariff rates; and,

PROVIDED THAT, as a condition precedent to the effectiveness of this Agreement, the
Company receives regulatory approval of a device or other mechanism to fully recover all costs
incarred in conjunction with this Agreement, including full recovery by the Company of all
revenue forgone as a result of this Agreement, ag compared to the otherwise applicable standard
tariff rates, and regulatory approval for such recovery commences concurrently with the
application of the subsidized rate for the Customer.

NOW, THEREFORE, in consideration of the mutual promises herein contained and for
other good and valuable considerations, and subject to the condition precedent set forth above,
the parties agree as follows: ‘

1. Electric Service. The Company shall render electric service to the Facility under the
provisions of the General Rules and Regulations, including paragraph 7 thereto, of The
Cleveland Electric Illuminating Company Schedule of Rates for Electric Service, PUCO
No. 13, and under the rates, charges, riders, terms and conditions of those schedules of
PUCO No. 13, Electric Service, deemed appropriate by the Company, as may be
amended or superseded from time to time with the approval of the Public Utilities
Commission of Ohio (“PUCO™} and that are in effect and applicable to the Customer at
the time of service being rendered (the “Standard Tariff”). The Customer agrees to
accept and pay for such service as provided for herein, subject to the rates set forth in
Appendix 1 incorporated by reference. The Company shall have no obligation to provide
service under this Agreement unless the PUCO approves (a) this Agreement and (b) a
device or other mechanism to commence upon approval of this Agreement to fuily
recover all costs incurred in conjunction with this Agreement, including full recovery by
the Company of all revenue forgone as a result of this Agreement, as compared to the
Standard Tariff. Customer may add additional facilities it reopens, purchases, constructs,
or otherwise acquires subsequent to the date of this Agreement only upon receiving the
written consent of the Company, which consent shall not be unreasonably withheld. Any
additional facilities approved by the Company shali be added to Appendix 2 of this




Apreement; and be billed under the terms of this Agreement. Customer shall remove
from Appendix 2 any Facility it is no longer using. The Customer agrees that it will
provide the Company with wriiten notice of any proposed addition or deletion at least
ninety days prior to any addition or deletion.

In support of this Agreement, Company will submit to the Public Utilities Commission of
Chio, when such information becomes available, any necessary data and tariff or dder
necessary for Company to fully recover the costs incurred in the foregoing provision.

Sole Electric Power Requirement. The Customer agrees to have the Company as the sole
supplier of all electric power to the Facility, and the Company agrees to supply all of the
electric power to the Facility, Notwithstanding this Sole Electric Power Requirement, the
Customer is not precluded from closing any of its building sites and reducing the number

of locations identified in Appendix 2 during the ordinary course of its business operations.

Such closure 1o the Facility shall not be deemed a breach of this Agreement, provided the
Customer does not reopen the Facility and convert to another eleciric supplier during the
term of this Agreement,

Asgignment. The Customer agrees that this Agreement shall not be assigned or otherwise
transferred to another, including a successor owner or occupant of the Facility without the
priot written consent of the Company and such consent shall be at the sole discretion of
the Company. The benefits and obligations of the Company mey be assigned by the
Company to an affiliate or successor in interest upon notifying the Customer of such
assignment.

Notices. Any notice required to be given hereunder or desired by either party to be given
shall be deemed effective when mailed by first class mail, postage prepaid, if the
Customer at:

Deputy Chief of Business Operations
Cleveland Municipal School District
1380 East Sixth Street

Cleveland, Ohio 44114

and, if to the Company, at:

Director Rates and Regulatory Affairs, Ohio
FirstEnergy Service Company

76 South Main Street

Akron, Ohio 44308




Term and Effective Date. This Apreement shall be effective on the date first set forth
above with billing under the Agreement beginning with the electric bill rendered for the
month of January 2009 and shall terminate with the electric bill rendered for the month of
December 2011. Customer’s obligation to pay the total amount due and owing for
service rendered through the month of December 2011 shall survive termination of this
Agreement. Upon termination of this Agreement, the Customer will be served under the
applicable Compeny r1ates on file with the PUCQO. Nothing in this Agreement shall be
construed as prohibiting the Customer from applying to the Commission for approval of a
reasonable arrangement or special contract for electric service received afier December
31,2011,

Termination. If any party challenges any term or condition in this Agreement by filing a
formal complaint with the PUCO or a court of law, or if the PUCQ institutes a
commission ordered investigation, or if the PUCO reduces the amount of revenue
recoverable by the Company such that the Company is no longer authorized to fully
recover all costs incurred in conjunction with this Agreement, including all revenue
forgone as & result of this Agreement, as compared to the Standard Tariff, then either
parfy to this Agreement bas the right to terminate the Agreement without penalty or
obligation to the other party. If the Company chooses to terminate this Agreement as
permitted by this paragraph, Customer shall have thirty-five (35} days from the date of
the termination notice from the Compeany to select an alternative supplier for generation
service, duting which time the provisions of this Agreement shall remain in effect.

Force Majeure. If, because of Force Majeure, either party shall be unable to carry out any
of its obligations under this Agreement or fully to deliver or utilize the electric service of
the Company contemplated herein, then the obligations of that party shall be suspended
to the extent made necessary by Force Majeure. The party affected by Force Majewre
shall give notice to the other party as promptly as practical of the nature and probable
duration of such Force Majeure. “Force Mujeure” shall mean acts of God, riots, strikes,
labor disputes, labor or material shortages, fires, explosions, floods, breakdowns of or
damage to plants, equipment or facilities, or other causes of sitnilar nature which are
beyond the reasonable control of the party and which wholly or partially prevent the
supplying of electricity under the terms of this Agreement by the Company or the
receiving or utilization of such electricity by the Customer, provided that the effect of
such Force Majeure shall be eliminated insofar as possible with all reasonable dispatch;
provided further, that performance by the parties hereunder shall be excused only to the
extent made necessary by the Force Majeure condition; provided further, that neither
party shall be required to seitle a labor dispute on terms unacceptable to the party affected;
and provided further, that neither party shall be required to rebuild all or a major portion
of its facilities which are destroyed or substantially impaired by a Force Majeure
condition,

Governing Law. The validity, construction and performance of this Agreﬁnent shall be
determined in accordance with the laws of the State of Ohio.




10.

11.

12,

13.

14,

15.

Release. Customer agrees to release Company from any lability for actions relating to
the discount as of the effective date of this Agreement associated with Company being
unable to supply electricity to Customer under the pricing contained in the terms and
conditions of this Agreement due to regulatory or judicial actions,

Clause Heading. The clause headings appearing in this Agreement have been inserted for
the purpose of convenience and ready reference. They do net purport to and shall not be
deemed 1o define, limit, or extend the scope or intent of the clawses to which they pertain.

Enerpy Conservation. Customer shall make its best efforts to conserve its electricity
consumption recognizing its physical modifications under way known as the capital
improvement project.

Reduction of Energy Consumption. Customer shall provide sufficient data to illustrate
that it has made its best efforts to reduce its electricity or energy consumption as an

overall annual reduction in energy consumption compared to historical usage. The
historic usage vsed in this determination shall not change during the period the customer
takes service. The goal of such reduction shall be a minimum of 0.3% for service in 2009,
0.8% for service in 2010 and 1.5% for service in 2011,

Entire Agreement. This Agreement, together with the Appendix thereto, contains the
entire agreement between the parties, and there are no representations, understandings or
agreements, oral or written, which are not included herein, This Agreement cannot be
changed except by written instrument executed by duly authorized representatives of the
parties.

Cost Reimbursement. Upon final approval of this Agreement by the PUCO, the
Customer agrees to reimburse the Company for its reasonable expenses incurred in any
regulatory or judicial proceeding initiated by a third party in defending this Agreement,
including reasonable attorneys’ fees, as well as any damages, fines, penalties, service
repayment, forfeiture or award ordered by a Court or the PUCO contesting the validity or
legality of this Agreement or any of its terms, including but not limited to the pricing
provisions contained in this Agreement . Notwithstanding the foregoing, the total
obligations of the Customer for reimbursement of expenses under the Section are limited
to fifty percent (50%) of the savings resulting from this Agreement for Customer during

‘the first year of the Agreement and fifty percent (50%) of the savings resulting from this

Agreement for Customer during the second and third years of the Agreement. The term
“savings”, u9 used in this Section, means that actval amount billed to Customer for
electric service rendered by the Company under this Agreement, as compared to Standard
Tariff.



IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
by their duly authorized officers or representatives as of the day and year first above written.

'THE CLEVELAND ELECTRIC CIPAL
ILLUMINATING COMPANY - . SCHi ISTRICT

'BY:W By: v / X
ﬁﬂe:%’%ﬁéﬁf’% ﬂﬂﬂl;aﬁ‘n(jﬂ_(ia%_;
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