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of an Electric Security Plan. 

In the Matter of the Application of 
Duke Energy Ohio, inc.. for Approval to 
Amend Accounting Methods. 

In the Matter of the Application of 
Duke Energy Ohio, Inc., for Approval 
of a Certificate of Public Convenience 
and Necessity to Establish an Unavoidable 
Capacity Charge(s). 

In the Matter of the Application of Duke 
Energy Ohio, Inc., for Approval to Amend its 
Tariff. 

Case No. 08-920-EL-SSO 

Case No. 08-921-EL-AAM 

Case No. 08-922-EL-UNC 

Case No. 08-923-EL-ATA 

INDUSTRIAL ENERGY USERS-OHIO'S 
MEMORANDUM CONTRA APPLICATIONS FOR REHEARING 

I. INTRODUCTION 

The evidentiary record in this proceeding was completed on November 10, 2008. 

On November 17, 2008, initial briefs were submitted in this proceeding and reply briefs 

were filed on November 26,2008. The Public Utilities Commission of Ohio 

("Commission") issued its Opinion and Order modifying and adopting a proposed 

Stipulation and Recommendation ("Stipulation") on December 17, 2008. Applications 

for Rehearing were filed by the Ohio Environmental Council ("OEC") as well as jointly by 

the Office of the Ohio Consumers' Counsel ("OCC") and the Ohio Chapter of the Sierra 

Club ("Sien-a Club"). In accordance with Rule 4901-1-35(6), Ohio Administrative Code 
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("O.A.C."), Industrial Energy Users-Ohio ("lEU-Ohio") submits its Memorandum Contra 

for consideration by the Public Utilities Commission of Ohio ("Commission"). 

II. APPLICATION FOR REHEARING OF OEC 

OEC first argues that reading Section 4928.66, Revised Code, to pemnit the 

narrowing of the mercantile customer exemption opportunity to only mercantile 

customers with a minimum demand of 3MW is not discriminatory.^ However, the 

Commission did not ground its finding that the 3MW Threshold violates Section 

4928.66, Revised Code, on a discrimination theory but rather based its detemnination on 

the plain language of Section 4928.66, Revised Code, and the legislature's intent.^ 

OEC's attempt to create an issue where none exists should be denied. 

OEC also claims the Commission misinterpreted the significance of the use of 

the word "may" in the statute. OEC objects to the Commission's conclusion that its 

discretion only stretches to whether an exemption reasonably encourages mercantile 

customers to commit their energy efficiency and peak demand reduction efforts to the 

EDU's benchmark compliance programs. The Commission should once again reject 

OEC's interpretation of Section 4928.66, Revised Code. As lEU-Ohio demonstrated 

and the Commission agreed, although Section 4928.66, Revised Code, does provide 

the Commission some discretion, that discretion does not extend to approval of a rider 

that bases the availability of an exemption on a different usage level than that approved 

in the definition of a mercantile customer.^ In fact, the Commission explicitly found that 

^ GEO Memo Contra at 4-6. 

^ Opinion and Order at 37. 

' I d . 
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the exemption opportunity, as modified bv the Commission and consistent with Section 

4928.66, Revised Code, "would reasonably encourage mercantile customers to commit 

their energy efficiency and peak demand reduction capabilities for integration into 

Duke's programs."^ 

OEC further asserts that its interpretation of Section 4928.66, Revised Code, is 

consistent with the fact that compliance with the energy efficiency and peak demand 

reduction benchmarks lies with the electric utility. As OEC overtly acknowledges, it has 

already "argued at length on brief on this point in both its initial and reply briefs.^ OEC 

raises nothing new for the Commission's consideration and its arguments should once 

again be rejected by the Commission. 

Finally, OEC complains that rejecting the 3MW provision is inconsistent with the 

legislative scheme of Senate Bill 221 ("SB 221") and evidences a fundamental 

misunderstanding by the Commission on how the exemption process is supposed to 

work. OEC also continues to claim that extending the exemption option to all mercantile 

customers will create an administrative burden. The Commission specifically addressed 

OEC's claims about administrative feasibility, noting they are not tenable and are 

mitigated by the requirement that a mercantile customer meet the EDU's applicable 

statutory benchmark in order to obtain an exemption.^ Finally, on these points. OEC 

raises no new arguments for the Commission's consideration.^ 

" Id 
5 

OEC Application for Rehearing at 7. 

^ Opinion and Order at 36-37. 

^ See OEC Initial Brief at 10-11,13. 
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The Commission should deny OEC's Application for Rehearing. The 

Commission thoroughly considered OEC's claims in its Opinion and Order and OEC 

failed to produce any new arguments or legal authority demonstrating the Commission's 

Opinion and Order is unlawful or unreasonable. 

III. APPLICATION FOR REHEARING OF OCC/SIERRA CLUB 

OCC/Sierra Club first claim the Commission failed to apply its three-prong test for 

evaluating settlements to the 3MW Threshold provision in the Stipulation and object to 

the administrative burden imposed upon Staff by rejecting the 3MW Threshold. 

Second, OCC/Sierra Club laments the fact that the Opinion and Order (nor the 

Commission's rules) does not explicitly provide for parties to participate in and contest 

requests for exemptions from Rider DR-SAW. OCC/Sierra Club argue that the 

Commission must conduct an evidentiary hearing to consider each and every 

application it receives seeking a request for exemption from Rider DR-SAW. 

OCC/Sierra Club further complains that neither the Commission's Opinion and Order 

(nor the Commission's rules) provide for standards that mercantile customers must 

meet to obtain an exemption from Rider DR-SAW. OCC/Sierra Club also complains 

that the Commission's Opinion and OnJer (nor the Commission's rules) clarify the 

consequences of an exempted mercantile customer's failure to meet the energy 

efficiency savings it projected when obtaining an exemption from Rider DR-SAW. 

The Commission was not required to apply its three-prong test to make its 

decision on the 3MW Threshold. The Commission correctly noted that it must first 
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"consider whether the paragraph at issue violates the face of the governing statute."® 

lEU-Ohio directly challenged the legality of the 3MW Threshold. The Commission, 

interpreting the statute at issue, determined that the 3MW Threshold is illegal.^ The 

Commission could not and did not need to reach the reasonableness of the 3MW 

threshold, as applied in the Commission's three-prong test, inasmuch as the 3MW 

provision is illegal. 

The Commission should also deny OCC/Sierra Club's requests for standards for 

mercantile customer exemption opportunities, its request to spell out the penalties 

applicable to a mercantile customer, and the request that the Commission, through this 

proceeding, detemiine that it will conduct an evidentiary hearing on every application it 

receives seeking an exemption from Rider DR-SAW. One need look no further than the 

OCC/Sierra Club's subheadings to recognize the proper place for these arguments is 

the Commission's rulemaking proceeding governing exemptions pursuant to Section 

4928.66, Revised Code. OCC/Sierra Club had ample opportunity in the Commission's 

rulemaking in Case No. 08-888-EL-ORD to offer these arguments through their 

comments for the Commission's consideration.^*^ OCC's backdoor attempt to add 

substantive provisions to the Stipulation on these issues should be denied inasmuch as 

they are beyond the scope of the Stipulation and this proceeding. It is disingenuous for 

OCC/Sierra Club to raise these arguments for the first time in their application for 

rehearing. OCC, as a signatory party to the Stipulation, reserved a single issue for 

Opinion and Order at 34. 

Id. at 37. 

°̂ OCC, as part of the Ohio Consumer and Environmental Advocates comments, did not make any of the 
recommendations contained in its Application for Rehearing in its initial or reply comments in Case No. 
08-88S-EL-ORD. The Commission should not entertain OCC/Sierra Club's collateral attempt to make 
comments regarding the Commission's proposed rules in Case No. 08-888-EL-ORD. 
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litigation and in all other respects agreed to support the Stipulation.^^ Paragraph 13.b. 

of the Stipulation does not even speak to, let alone address, any of the arguments that 

OCC/Sierra Club is now raising. ̂ ^ Therefore, the Commission should not consider 

these arguments. 

The Commission should deny OCC/Sierra Club's Application for Rehearing 

inasmuch as OCC/Sierra Club has not demonstrated that the Commission's Opinion 

and Order is unreasonable or unlawful. 

IV. CONCLUSION 

The Commission should deny the Applications for Rehearing of OEC and 

OCC/Sierra Club inasmuch as neither OEC or OCC/Sien^a Club have demonstrated that 

the Commission's December 19, 2008 Opinion and Order is unreasonable or unlawful. 

Respectfully submitted. 

^ ^ C S t ^ 
Samuel C. Randazzo (Counsel of Record) 
Lisa G. McAlister 
Joseph M. Clark 
MCNEES WALLACE & NURICK LLC 
21 East State Street, 17*̂  Floor 
Columbus, OH 43215-4228 
Telephone: (614)469-8000 
Telecopier: (614)469-4653 
sam@mwncmh.com 
lmcalister@mwncmh.com 
jclark@mwncmh.com 

Attorneys for Industrial Energy Users-Ohio 

^̂  Stipulation at 32, FN 11. {'The Parties agree that OCC shall have the right to carve out for litigation the 
issue of bypassabiltty of charges and shopping credits for residential governmental aggregation 
customers.") 

^̂  The Sierra Club was a signatory party to the Stipulation but did not participate in the evidentiary 
proceeding to consider the Stipulation or file an initial or reply brief. 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing INDUSTRIAL ENERGY USERS-OHIO'S 
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parties of record this 26th day of January 2009, via electronic transmission and United 

States mail, postage prepaid. 

fe nry\ ^ ^ ^ 
JOSEPH M. CLARK 

David F. Boehm 
Michael L. Kurtz 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, Ohio 45202 

ON BEHALF OF OHIO ENERGY GROUP 

Janine L. Migden-Ostrander 
Consumers' Counsel 
Jeffrey L. Small, Counsel of Record 
Jacqueline Lake Roberts 
Ann Hotz 
Michael Idzkowski 
Assistant Consumers' Counsel 
Office of the Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
Columbus, OH 43215-3485 

ON BEHALF OF OFFICE OF THE OHIO CONSUMERS' 

COUNSEL 

John W. Bentine 
Mark S. Yurick 
Matthew S. White 
Chester, Willcox & Saxbe LLP 
65 East State Street, Suite 1000 
Columbus, OH 43215-4213 

ON BEHALF OF THE KROGER Co. 

Earth E. Royer, Counsel of Record 
Bel! & Royer Co. LPA 
33 South Grant Avenue 
Columbus, OH 43215-3927 

Nolan Moser 
Air & Energy Program Manager 
The Ohio Environmental Council 
1207 Grandview Avenue. Suite 201 
Columbus, OH 43212-3449 

Trent A. Dougherty 
Staff Attorney 
The Ohio Environmental Council 
1207 Grandview Avenue, Suite 201 
Columbus, OH 43212-3449 

ON BEHALF OF THE OHIO ENVIRONMENTAL 
COUNCIL 

David C. Rinebolt, Trial Attorney 
Colleen L. Mooney 
Ohio Partners for Affordable Energy 
PO Box 1793 
Findlay, OH 45839-1793 

O N BEHALF OF OHIO PARTNERS FOR AFFORDABLE 
ENERGY 
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M. Howard Petricoff 
Stephen M. Howard 
Sheryl Creed Maxfield 
Vorys, Safer, Seymour and Pease LLP 
52 East Gay Street, P.O. Box 1008 
Columbus, OH 43216-1008 

ON BEHALF OF CONSTELLATION NEWENERGY, 
INC., CONSTELLATION ENERGY COMMODITIES 
GROUP, INC., INTEGRYS ENERGY SERVICES, INC., 
DIRECT ENERGY SERVICES, LLC, UNIVERSITY OF 
CINCINNATI AND THE OHIO ASSOCIATION OF 
SCHOOL BUSINESS OFFICIALS, OHIO SCHOOL 
BOARDS ASSOCIATION AND BUCKEYE 
ASSOCIATION OF SCHOOL ADMINISTRATORS 

Cynthia A. Fonner 
Constellation Energy Group, Inc. 
550 West Washington Blvd., Suite 300 
Chicago, IL 60661 

ON BEHALF OF CONSTELLATION NEWENERGY, INC. 
AND CONSTELLATION ENERGY COMMODITIES 
GROUP, INC. 

Barth E. Royer 
Bell & Royer Co., LPA 
33 South Grant Avenue 
Columbus, OH 43215-3927 

Craig G. Goodman, President 
National Energy Marketers Association 
3333 K Street, N.W., Suite 110 
Washington, D.C. 20007 

ON BEHALF OF NATIONAL ENERGY MARKETERS 
ASSOCIATION 

Thomas J. O'Brien 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH 43215-4291 

ON BEHALF OF THE CITY OF CINCINNATI 

Langdon D. Belt 
Bell & Royer Co., LPA 
33 South Grant Avenue 
Columbus, OH 43215-3927 

ON BEHALF OF THE OHIO MANUFACTURERS' 
ASSOCIATION 

Douglas E. Hart 
441 Vine Street, Suite 4192 
Cincinnati, OH 45202 

ON BEHALF OF THE GREATER CINCINNATI HEALTH 

COUNCIL 

Gary A. Jeffries 
Senior Counsel 
Dominion Resources Services, Inc. 
501 Martindale Street, Suite 400 
Pittsburgh, PA 15212-5817 

Mary W. Christensen 
Christensen Christensen Donchatz Kettlewell & 
Owens LLP 
100 East Campus View Blvd., Suite 360 
Columbus. OH 43235-4679 

ON BEHALF OF DOMINION RETAIL, INC. 

Noel Morgan 
Legal Aid Society of Southwest Ohio 
215 East Ninth Street 
Suite 500 
Cincinnati, OH 45202 

ON BEHALF OF COMMUNITIES UNITED FOR ACTION 

Henry W. Eckhart 
50 West Broad Street, Suite 2117 
Columbus, OH 43215 

ON BEHALF OF THE SIERRA CLUB OHIO 
CHAPTER A N D NATURAL RESOURCES DEFENSE 
COUNCIL 

ON BEHALF OF PEOPLE WORKING 
COOPERATIVELY, INC. 

Larry Gearhardt, Chief Legal Counsel 
Ohio Farm Bureau Federation 
280 North High Street 
P.O. Box 182383 
Columbus. OH 43218-2383 

O N BEHALF OF THE OHIO FARM BUREAU 
FEDERATION 

Robert P. Malloy 
Wood & Lamping, LLP 
600 Vine Street, Suite 2500 
Cincinnati. OH 45202 
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Sally W.BIoomfield 
Terrence O'Donnell 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH 43215-4291 

ON BEHALF OF THE VILLAGE OF TERRACE PARK 

Bobby Singh 
Integrys Energy Services, Inc. 
300 West Wilson Bridge Road 
Suite 350 
Worthington, OH 43085 

Paul A. Colbert 
Associate General Counsel 
Rocco O. D'Ascenzo 
Senior Counsel 
Elizabeth H. Watts 
Assistant General Counsel 
Amy B. Spiller 
Associate General Counsel 
Duke Energy Ohio 
139 Fourth Street, Room 25 ATII 
Cincinnati, OH 45202 

ON BEHALF OF DUKE ENERGY OHIO 

ON BEHALF OF INTEGRYS ENERGY SERVICES, INC. 

David Fein 
Vice President, Energy Policy - Midwest 
Constellation Energy Group, Inc. 
550 West Washington Blvd., Suite 300 
Chicago, IL 60661-3085 

ON BEHALF OF CONSTELLATION ENERGY GROUP, 

INC. 

Kevin Schmidt 
33 North High Street 
Columbus, OH 43215 

ON BEHALF OF OHIO MANUFACTURERS ASSOC. 

Thomas McNamee 
Public Utilities Commission of Ohio 
180 East Broad Street, 9'̂  Floor 
Columbus, OH 43215 

Douglas M. Mancino 
McDermott Will & Emery LLP 
2049 Century Park East, Suite 3800 
Los Angeles, CA 90067-3218 

William L. Wright 
Assistant Attorney General 
Public Utilities Commission of Ohio 
180 East Broad Street, 
Columbus. OH 43215 

9*̂  Floor 

ON BEHALF OF WAL-MART STORES EAST LP AND 
SAM'S CLUB EAST, LP (COLLECTIVELY THE 
"COMMERCIAL GROUP") AND MORGAN STANLEY 
CAPITAL GROUP INC. 

Grace C.Wung 
McDermott Will & Emery LLP 
600 Thirteenth Street, N.W. 
Washington, DC 20005 

ON BEHALF OF WAL-MART STORES EAST LP AND 
SAM'S CLUB EAST, LP (COLLECTIVELY THE 
"COMMERCIAL GROUP") 

Gregory K. Lawrence 
McDermott Will & Emery LLP 
28 State Street 
Boston, MA 02109 

ON BEHALF OF THE STAFF OF THE PUBLIC 
UTILMES COMMISSK)N OF OHIO 

Scott Farkas 
Attorney Examiner 
Public Utilities Commission of Ohio 
180 East Broad Street, 
Columbus, Ohio 43215 

12'^ Floor 

Jeanne Kingery 
Attorney Examiner 
Public Utilities Commission of Ohio 
180 East Broad Street, 
Columbus, OH 43215 

12"" Floor 

ON BEHALF OF MORGAN STANLEY CAPITAL GROUP 
INC. 
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