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THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of 
Duke Energy Ohio for an 
Increase in Electric Distribution Rates 

In the Matter of the Application of 
Duke Energy Ohio for Tariff 
Approval 

In the Matter of the Application of 
Duke Energy Ohio for Approval 
to Change Accounting Methods 

Case No. 08-709-EL-AIR 

CaseNo.0 8-710-EL-ATA 

Case No. 08-711-EL-AAM 

DE-OHIO'S MEMORANDUM IN OPPOSITION TO 
THE MOTION TO INTERVENE OF tw telecom of ohio, llc 

L INTRODUCTION 

Comes now Duke Energy Ohio (DE-Ohio), by and through counsel, and 

respectfully requests that the motion to intervene of tw telecom of ohio, llc (TWTC) be 

denied. TWTC does not have a real and substantial interest in these proceedings such that 

it can properly establish a right to intervene. Furthermore, its intervention, if granted, 

would inject needless delays and compel the parties to expend unnecessary resources in 

addressing immaterial issues, TWTC's motion, therefore, must be denied. 

n . DISCUSSION 

A. TWTC does aot have a permissive right to intervene in these 
proceedings. 

OAC 4901-1-11(A)(2) sets forth the prerequisites to permissive intervention in a 

proceeding pending before the Public Utilities Commission of Ohio (Commission). 

Significantly, a prospective intervenor must demonstrate that it "has a real and substantial 

interest in the proceedii^, and [that it] is so situated that the disposition of the proceeding 
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may, as practical matter, impair or impeded [its] ability to protect that interest... ."' 

Moreover, the prospective intervenor must demonstrate that its interests are not 

adequately r^resented by any other party to the proceeding. 

Here, TWTC alleges that it has a real and substantial interest m the proceeding 

because of an existing pole attachment agreement between it and DE-Ohio. Specifically, 

TWTC maintains that the terms of that agreement could be impacted by the attachment 

rate set forth in the proposed pole attachment tariff here should the Commission apply 

that proposed rate to all pole attachments, regardless of the underlying technology.^ But 

TWTC's speculation as to the effect and extent of the proposed pole attachment tariff is 

misplaced. 

The pole attachment tariff proposed by DE-Ohio expressly pertains to pole 

attachments by entities other than public utilities. This limitation is consistent with R.C. 

4905.71, which concems attachments by "any person or entity other than a public 

utility." TWTC is a public utility. As such, agreements into vMch it may enter for the 

purpose of attaching to the poles of other public utilities are not within the purview of 

R.C. 4905.71. And TWTC's current agreement with DE-Ohio, including the attachment 

rate, will not be impacted by the proposed pole attachment tariff. Moreover, whether the 

rate set forth in the pole attachment tariff at issue will extend to public utilities is not an 

issue here. Thus, TWTC cannot demonstrate a real and significant interest in this 

proceeding. 

' OAC 4901-M 1(A)(2). 
^ See Motion to Intervene of tw telecom of ohio, !lc„ Memorandum in Support at page 2. 
^ R.C. 4905.71(A). Emphasis added. 
"̂  See Exhibit A. for the docket in Case No. 90-9011-TP-TRF, original tariff filing in 1990 and subsequent 
tariff revisions. Case No. 08-1215-TP-CSS in which tw telecom of ohio llc filed a complaint against 
AT&T of Ohio stating in paragraph one that they are a public utility and a telephone company as defined in 
R.C. Section 4905.03(AX2). 
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Furthermore, TWTC has not established that no other party to this proceeding is 

similarly situated such that it can adequately represent the purported interests of TWTC. 

Here, the Ohio Cable Telecommunications Association (OCTA) has sought intervention.^ 

This entity has aggressively pursued discovery on the pole attachment tariff at issue.̂  

And it is thus appropriate to conclude that the basis for the proposed rate - as it applies to 

entities other than public utilities - has been the subject of detailed review. TWTC*s 

interests have been adequately represented by the OCTA insofar as the proposed rate is 

concerned. Accordingly, TWTC has not satisfied the requirements for permissive 

intervention, and its request must be denied. 

B. Intervention by TWTC woald unreasonably delay these proceedmp 
and introduce Issues that are immaterial to the proposed poie 
attachment tariff at issue. 

When presented with a motion to intervene, the Commission must determine, 

among other things, whether the requested intervention would '*unduly delay the 

proceedmg or unjustiy prejudice any existing party."^ Here, it is undeniable that the 

joinder of TWTC would unduly delay the proceedings. TWTC is seeking to challenge the 

limited application of the proposed pole attachment rate to entities other than public 

utilities. Because TWTC is a public utility, it must be asserting this challenge. But the 

tariff at issue is one authorized under R.C. 4905.71, which does not apply to public 

utilities. Thus, any attempts to inject other provisions of the Revised Code into this 

proceeding are improper and unnecessary. Furthermore, TWTC's attempts to inject 

^ In re DE-Ohio Distribution Rate Application. Case No. 08-709-EL-AIR et al (Motion to Intervene of The 
Ohio Cable Telecommunications Association) October 17,2008. 
În re DE-Ohio Distribution Rate Application, Case No. 08-709-EL-AIR et al See, e.g., notices of 

deposition issued by OCTA to DE-Ohio dated November 13,2008, December 5,2008. December 23,2008 
and rescheduling notice dated January 13,2009. 
'OAC 4901-1-1 l(BX4). 
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patently irrelevant issues mto this proceedii^ expose all parties and tiiis Commission to 

addressing and responding to needless discovery requests, motion practice, and the 

presentation of immaterial evidence at hearing. 

The pending proceeding - a rate case - is not the vehicle through which TWTC 

should seek to challenge the attachment rate contained in its negotiated contract with 

another public utility. Thus, allowing TWTC to intervene here for the sole purpose of 

contesting rates charged among public utilities would unnecessarily delay the 

proceedings and force the unwarranted expenditure of time and resources by the 

Commission, its Staff, and all other parties. 

i n . CONCLUSION 

For the reasons set forth herein, Duke Energy Ohio respectfully requests that the 

Public Utilities Commission of Ohio deny tw telecom of ohio lie's motion to intervene. 

Respectfully submitted, 

' jma^ 
Amy®. Spiller (0047277) 
Associate General Counsel 
Elizabetii Watts (0031092) 
Assistant General Counsel 
Rocco 0. D'Ascenzo (0077651) 
Senior Counsel 
Duke Energy Business Services, Inc. 
139 East Fourth Street 
25tii Floor, Atrium II 
Cincinnati, OH 45202 
(telephone) 513-419-1810 
(facsimile) 514-419-1846 
e-mail: 
Amy.Spiller@duke-energy.com 
Elizabeth.Watts@duke-energy.com 
Rocco.D'Ascenzo@duke-energy.com 
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CERTIFICATE OF SERVICE 

1 certify that a copy of the foregoing was served via first-class mail delivery, 

postage prepaid or overnight delivery on the following parties thi^jg^rj^day of January 

2009. 

Blifabeth H. Watts 

Ohio Consumers' Counsel 
Ann M. Hotz, Counsel of Record 
l o w Broad Street 
Suite 1800 
Columbus, OH 43215-3420 

Boehm, Kurtz & Lowry 
David Boehm/ Michael Kurtz 
36 East 7tii Street 
URS Building 
Suite 1510 
Cmcinnati, OH 45202-4454 

Chester, Willcox & Saxbe LLP 
John W. Bentine/ Mark Yurick 
65 E State Street 
Suite 1000 
Columbus, OH 43215-4216 

Bricker & Eckler, LLP 
Sally Bloomfield/ Thomas O'Brien 
100 S. Third Street 
Columbus, OH 43215-4236 

Ohio Partners for Affordable Energy 
David Rinebolt/ Colleen Mooney 
231 West Lima Street 
Findlay. OH 45840-3033 

Pamela H. Sherwood 
tw telecom 
4625 West 86* Street, Suite 500 
Indianapolis, IN 46268 

McNees, Wallace & Nurick LLC 
Joseph M. Clark 
21 East State St. 
HtiiFloor 
Columbus, OH 43215-4225 

Greater Cincinnati Health Council 
Douglas E. Hart 
441 Vine Street 
Suite 4192 
Cincinnati. OH 45202-2852 

Vorys, Sater, Seymour & Pease 
Steven M. Howard/ Gardner F. Gillespie 
52 E Gay Street 
P.O. Box 1008 
Columbus, OH 43215-3108 

PUCO 
Stephen Reilly 
Attomey General's Office 
180 East Broad Street 
9* Floor 
Columbus, OH 43215-3707 

People Working Cooperatively, Inc. 
Mary W. Christensen, Esq. 
100 E. Campus View Blvd. 
Columbus, OH 43235-4679 
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Ohio.gov Public Utilities 
Commission 

CASE NUMBER: 90-9011-TP-TRF 

DESCRIPTION: ^ TELECOM OF OHIO, LLC 

DOCUMENT SIGNED ^/^3/2oo9 

DATE OF SERVICE: 

12/30/2008 Revised tariff pages, PUCO Tariff No. 8, fjled by C. Wigfitman on behalf of tw telecom of ohio llc. 
11/04/2008 ^® '̂®®^ replacement tariff pages of Time Warner Telecom of Ohio, LLC for PUCO Tariff No. 8 filed by 

. Q Wightman. 
10/31/2008 Revised certificate 90-9011 issued. (PMA attacfied) 
10/30/2008 Certificate 90-9011 issued. (PMA attached) 
10/28/2008 ' " ^^^ matter of the application of tw telecom of ohio llc to amend its certificate, electronically filed by 
----° '----— Teresa Orahood. 
10/10/2008 Final tariff filing for PUCO No. 2, on behalf of tw telecom of ohio llc by C. Wightman. 
09/19/2008 Revised tariff pages, PUCO No. 2 filed by C. Wightman on behalf of tw telecom of Ohio llc. 
09/17/2008 Revised tariff pages, PUCO No. 2 filed by C. Wightman on behalf of tw telecom of ohio lie. 
09/02/2008 in the mater of the application of tw telecom of ohio llc to file an access tariff compliance revision. 
06/26/2008 Connoted Certificate 90-9011 issued. {PMA attached) 
06/23/2008 Certificate No. 90-9011 issued. (PMA attached) 
05/06/2008 Revised tariff continued. Part 3 of 3 
05/06/2008 Revised tariff continued. Part 2 of 3 
-,c/Aft/onnfl Revised tariff PUCO No. 6 on behalf of Time Warner Telecom of Ohio LLC, local exchange tariff, 
yo/up/zyye. electronically filed by Mrs. Barbara E. del Castillo. Part 1 of 3 
04/10/2008 Certificate No. 90-90111ssued, (PMA attached) 

Application of Time Warner Telecom of Ohio, LLC for a detariffing package for private line service 
Q4/08/2PQa Tariff No. 5. electronically filed by Mrs. Barbara E. del Castillo on behalf of Time Warmer Telecom of 

Ohio.LLC and Barbara del Castillo 
In the matter of the application of Time Warner Telecom of Ohio, LLC. to Detariff Certain Tier 2 

04/02/2008 Services electronically filed by Mrs. BartDara E. del Castillo on behalf of Time Warmer Telecom of Ohio, 
LLC. 

03/27/2008 '" ^^^ iT^atter of the application of Time Warner Telecom of Ohio LLC to amend its certificate and tariff 
to include the Pataskala and Rathbone exchanges in Licking and Delaware Counties. 

02/13/2008 '̂ ® '̂®®^ '^"^ pages, PUCO Tariff No. 6 filed on behalf of Time Warner Telecom of Ohio, LLC by C. 
Wightman. 

01/22/2007 '̂"'̂ 3^®''"® ^ "̂"'̂  PUCO tariff No. 5 which introduces the 2007 CCS renewal and 2007 up sell free 
^ — month promotions filed by C. Wightman on behalf of Time Warner Telecom of Ohio, LLC. 

01 /22/2QQ7 ' - ° ^ ' ^ ^ ^ PUCO No. 6 which introduces the 2007 CCS renewal and 2007 up sell free month 
^^^ •-""-"• promotions on behalf of Time Warner of Ohio, LLC filed by C. Wightman. 
12/21/2006 Tariff filing, PUCO No. 5, on behalf of Time Wamer Telecom of Ohio, LLC filed by C. Wightman. 
12/21/2006 Tariff filing on behalf of Time Warner Telecom of Ohio, LLC, PUCO Tariff No. 6, filed y C. Wightman. 
^ ftM 4 /ortAc Application to revise tariff for PUCO No. 6 filed by C. Wightman on behalf of Time Wamer Telecom of 10/11/2006 Q^..,_^,_ 

http://Ohio.gov
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09/28/2006 '" *̂ ® matter of the application of Time V\ferner Telecom of Ohio, LLC to revise PUCO Tariff No. 6 to 
— incorporate a minor text change to the Modification of Service Order provision. 

09/18/2006 '" ^® nnatter of the application of Time Warner Telecom of Ohio, LLC to revise its local exchange tariff 
— No. 6. 

09/18/2006 *" ^ ^ natter of the application of Time Warner Telecom of Ohio, LLC to amend their certificate and 
tariff to introduce the Plain City Exchange in Union County, Ohio. 

AQH K>oAn« Revised local tarifl', PUCO No. 6, Sheet 45, filed by C. Wightman on behalf of Time V\femer Telecom of 
UMlJOUSm ohjo^ LLC. 

nQMRiomfi Amended private line tariff, 2nd revised page 35.1; delete the minimumymaxlmum rate filed by C. 
' ^ Wightman on behalf of Time Wamer Telecom of Ohio, LLC. 

08/30/2006 *" ^^^ Hfiatter of the application of Time Warner Telecom of Ohio LLC to revise private line Tariff pages 
~ local Tariff No. 5. 

08/30/2006 '" ^̂ ® i^atter of the application of Time Warner Telecom of Ohio LLC to revise Local PUCO Tariff No. 
6. 

r̂ 8/nft/!?nnR Amended application to revise form which was submitted with Time Wamer Telecom of Ohio, LLC's 
yo/yo/^yyo , ^ j ^ , ^ ^ j ^ revision on July 18.2006 filed by C. Wightman. 

07/21/2006 î̂ PP'̂ rnental filing to update exchange listing form in order to ensure an accurate record of the 
exchange in which Time Wamer Telecom of Ohio, LLC is offering service, filed by T. O'Brien. 
Amended revised private iine tariff No. 5, to incorporate changes, 1st Revised Page 37; Revises 

07/18/2006 ^ ^ " ^ " ^ 5 to MTSS Rules; 2nd Revised Page 53.3, incorporates minor text change/con^ction; 
__ Q|.jgjna| Page 53.7^ incorporates minor text changes/correction, filed on behalf of Time Warner 

Telecom of Ohio, LLC by C. Wightman. 

07/18/2006 '" ^® rriatter of the application of Time Wamer Telecom of Ohio, LLC to revise PUCO Local Tariff No. 

n7/nfi/2nnfi Amended application to revise Time Wamer Telecom of Ohio, LLC private line tariff No. 5, filed by C. 
^ — Wishtman.(See application filed on 5/31/06 PUCO # 3 price list.) 

Amended application to revise long distance tariff No. 3, to incorporate the Termination Liability 
07/06/2006 provision with an effective date on June 1,2006, filed on behalf of Time Warner Telecom of Ohio, LLC 

by C. Wightman. 
oanjnorta Final PUCO No. 5, page 95 and price list pages 9 and 13, local exchange services tariff, filed on behalf 
yĵ _a4SJ}Jo Qf y^jg^j Long Distance, LLC. by F. Goodwin. 

06/23/2006 ' ̂  ^̂ ® flatter of the application of Time Wamer Telecom of Ohio, LLC to revise PUCO Tariff No. 5, 
Private Lines Services. 

06/20/2006 Revised tariff PUCO No.5 filed on behalf of Time Warner Telecom of Ohio, LLC by C. Wightman. 
nRionnnna Amended application to revise tariff pages for PUCO No.3 filed by C. Wightman on behalf of Time 
2 ^ ^ ^ ^ ^ W^mer Telecom of Ohio. LLC. 
05/31/2006 In the matter of the application to revise Time Warner Telecom of Ohio, LLC's Local Tarifl' No. 6. 
05/31/2006 Tariff revision on behalf of Time Warner Telecom of Ohio, LLC of private line tariff No.3. 
05/09/2006 ^^'' '^^^^ ^ ^ ^ pages, sheet 89.1 and sheet 104 of PUCO Tariff No. 6 filed by C. Wightman on behalf 

-̂ ^ ofTime Warner Telecom of Ohio, LLC. 
04/14/2006 In the matter of the application of Time Warner Telecom of Ohio, LLC to revise tariff N0.6. 
Q4/14/2Q06 In the matter of the application of Time Wamer Telecom of Ohio, LLC to revise tariff No. 6. 
Mo/90/onnA '" ^^^ matter of the application of Time Wamer Telecom of Ohio, LLC to revise Long Distance Services 
^ouoimto Tariff PUCO No. 3. 

03/13/2006 '" ^̂ ® rnatte'' of ^^^ application of Time Wamer Telecom of Ohio, LLC to revise its Local Service Tariff 
N0.6. 

03/09/2006 In the matter of the application of Time Warner Telecom of Ohio. LLC to revise its Tariff No. 6. 
03/09/2006 f̂ ® '̂®®^ 'ocai services tariff No. 6 filed by C. Wightman on behalf of Time Warner Telecom of Ohio 

^ LLL> . 

In the matter of the application of Time Warner Telecom of Ohio, LLC to Revise Local Sen/ices Tariff 
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02/nfi/7nnR ^^' ^' ^ introduce the Presubscription Change Charge provision and to file updated Service 
y.4/y3L4yyo Requirement Form. 

02/06/2006 '" ^^^ rnatter of the application of Time Wamer Telecom of Ohio, LLC to revise Local Services Tariff 
No. 6. 

rn nrtnnriR Letter Withdrawing application filed on December 23,2005, filed on behalf of Time Warner Telecom of 
- - - - - - - Ohio. LLC by C. Wightman. 
01/11/2006 '" ^̂ ® matter of the application of Time Wamer Telecom of Ohio. LLC to revise Local Services Tariff 

PUCO No.6, to introduce N11 Dialing Service and incorporates text changes. 
Amended private line services tariff No. 5, and minor changes to the False Call Out Charge and 

01/06/2006 Nonpayment of Charges or Deposits on Page 32 of tariff, filed on behalf of Time Warner Telecom of 
Ohio, LLC by C. Wightman. 
Notice to completely withdraw the following pages: 1st Revised Sheet 11; 2nd Revised Sheet 33; 3rd 

01/04/2006 Revised Sheet 194.1; 1st Revised Sheet 200 and Original Sheet 200-1, PUCO No. 6. filed on behalf of 
Time Wamer of Ohio, LLC by C. Wightman. 
Revised local tariff PUCO No. 6,2nd Revised Page 27, Incorporates changes to the Installation and 

01/04/2006 Termination Provision; cancels First Revised Sheet 27, filed on behalf of Time Warner Telecom of 
Ohio, LLC by C. Wightman. 

12/23/2005 '"̂  ̂ ®̂ matter of the application to revise Time Warner Telecom of Ohio LLC's Access Sen/ices Tariff 
No. 2. 

12/14/2005 '" ^^^ matter of the application of Time W&rner Telecom of Ohio, LLC to revise private line service 
PUCO Tariff No.5 . 

12/01/2005 In the matter of the application of Time Wamer Telecom of Ohio, LLC's Toll Services Tariff No. 3. 
12/01/2005 In the matter of the application of Time Wamer Telecom of Ohio, LLC's Local Services Tarifl' No. 6.. 
12/01/2005 In the matter of the application of Time Warner Telecom of Ohio, LLC's Access Servk^es Tariff No. 2.. 
11/17/2005 In the matter of the application of Time Wamer Telecom of Ohio, LLC to revise PUCO Tariff No. 6. 
1 nn Q/onne: '"̂  the matter of the application of tariff revision of Time Warner Telecom of Ohio, LLC's Access 
m - i m i r n services tariff PUCO No. 2. 
09/20/2005 In the matter of the application of Time VVamer Telecom of Ohio, LLC to revise PUCO No. 6 Tariff. 

08/11/2005 '" *̂ ® matter of the application for tariff revision of Time Warner Telecom of Ohio, LLC, PUCO Tariff 

08/11/2005 '" *'̂ ® matter of the applrcation for tariff revision of Time Wamer Telecom of Ohio LLC, PUCO Tariff 

08/11/2005 '" *'̂ ® matter of the applrcation for tarifl' revision of Time Wamer Telecom of Ohio LLC, PUCO Tariff No. 

08/11/2005 '" *̂ ® matter of the applrcation for tariff revision of Time Warner Telecom of Ohio, LLC, PUCO Tariff 
No. 6. 

Application to revise PUCO Tariff No. 6 to introduce new rates for an existing price list for Business 
07/29/2005 Temninals with Telephone Number for Non-lBL/VersiPak and Flat Rate customers filed by C. 

Wightman on behalf of company. 

07/19/2005 '" *̂ ® matter of the application of Time Wamer Telecom of Ohio, LLC to revise PUCO No. 6, Local 
Services Tariff. 

07/07/2005 In the matter of the application of Time Wamer Telecom of Ohio, LLC to revise PUCO Tariff No. 6. 
Revised local services tariff to introduce the VersiPak LD Bundle Promotion, available from July 1, 

Q6/30/2p_05 2005 through September 30. 2005, filed on behalf of Time Warner Telecom of Ohio, LLC by C. 
Wightman. 
In the matter of the applrcation ofTime Warner Telecom of Ohio, LLC to revise PUCO No. 6, Local 

06/20/2005 Services tariff to incorporate text changes to the descriptions of Emergency Reroute Service and 
Disaster Routing Service. 

12/10/2004 Revised Tariff original sheets 60.61.62,73.74,75 filed on behalf of applicant by C. Wightman. 

In the matter of the application of Time Warner Telecom of Ohio. LLC for tariff revisions, this PUCO 
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11/18/2004 Tarifl" No. 7 cancels and replaces PUCO Tariff No. 2 
10/28/2004 In the matter of the application of Time Wamer Telecom of Ohio, LLC to revise PUCO Tariff No. 6. 
10/13/2004 '" '̂ ® matter of the application of Time Warner Telecom of Ohio. LLC for authority to resell 

telecommunications services. 
10/13/2004 '" ^ ^ matter of the application of Time Wamer Telecom of Ohio. LLC.fbr the authority to resell 

Telecommunicafions Sen/ices. 
10/04/2004 '" ^® matter of the application of Time Warner Telecom of Ohio, LLC to revise its tariff, PUCO No. 6, 

to introduce rates for Non-lBL/VersiPak customers in the Dayton maricet area. 
09/01/2004 In the matter of the application of Time Warner Telecom of Ohio, LLC to revise PUCO Tariff No. 6. 
08/09/2004 Revised Tariff PUCO No.6 filed on behalf of applicant by C. Wightman. 
07/26/2004 '" ^^^ matter of the Applications of Time Warner Telecom of Ohio, L.P. to resell Telecommunications 

Services. 

07/06/2004 '" ^̂ ® matter of the application of Time Warner Telecom of Ohio. LLC to revise PUCO Local Tariff No. 
6. 

07/02/2004 Revised Tariff PUCO No.3 filed on behalf of applicant by C. Wightman.. 
07/02/2004 Revised Tariff PUCO No.3 filed on behalf of applicant by C. Wightman. 
ne/1 c/onn>i ' " the matter of the application of Time Wamer Telecom of Ohio, LLC to revise Private Line Services P6/16/2_0Q4^g^^p^^Q^^g 

f\fiio7/or\nA Revised local tariff, to extend PRI Powerflex promotion through July 30,2004, filed on behalf of 
mALf^m^ applicant by C. Wightman. 

04/05/2004 '" ^^^ matter of the application of Time Warner Telecom of Ohio LLC to revise PUCO Tariff No. 6, 
Local Services, to introduce additional rules relating to the resale of service. 

03/22/2004 Amended tariff page, PUCO Tariff No. 2, Access Services, 1st revised page 26.1 to incorporate 
company's name change filed on behalf of applicant by C. Wightman. 

03/17/2004 Application conf d (Part 2 of 2) 
In the matter of the application of Time Wamer Telecom of Ohio, LP to revise the long distance tariff 

Q3/1.7/2004 PUCO No. 6 to introduce a new service, Toll Blocking and incorporates the Company's name 
throughout the tariff. (Part 1 of 2) 

09/1 '̂ lonnA Amended Ohio local tariff, to revise the description of the Cancellation of Service Order, filed on behalf 
u^/i^/^uu4 ^^ applicant by C. Wightman. 

02/10/2004 Revised Tariff PUCO No. 6 filed on behalf of applicant by C. Wightman. 
01/28/2004 Certificate issued for 90-9011 effective January 28,2004. 
01/20/2004 ' " *̂ ® matter of the application of Time Warner Telecom of Ohio. LLC for tariff revisions to PUCO Tariff 

No. 6-Local Services. 
01/15/2004 ' " ^^^ matter of the application of Time Warner Telecom of Ohio, LLC to incorporate text changes and 
" - - - revise the description for Directory Assistance Call Completion 

In the matter of the application of Time Warner Telecom of Ohio. LP and MetroComm AxS. LP dba 
12/22/2003 Time Wamer Telecom for authority to transfer the cerfificate of MetroComm AxS. LP to Time V\famer of 

Ohio, LP. 

12/08/200'̂  ' " *'̂ ® matter of the application of Time Wamer Telecom of Ohio, L.P. to revise long distance tariff to 
—• " increase the Pay Telephone Sun:harge from $0.35 to $0.50. 
-1 oinAnnnn *" the matter of the appiicatron of Time Wamer Telecom of Ohio, LP to revise PUCO tariff No. 3-Long 
î /U4/^ou.3 Distance Services, 

Revised local tariff pages, PUCO No. 6, to introduce the PRI Powerfiex Promotion offered to customers 
11/20/2003 from November 22,2003 through January 31, 2004 in the Columbus and Dayton martlets only, filed on 

behalf of applicant by C. Wightman. 
11/18/2003 Revision to Time Warner Telecom of Ohio, L.P. local tariff, to reduce the standard primary rate ISDN 

(PRI) monthly recurring charges for 30 and 60 month term customers, filed by C. Wightman. 

- — In the matter of the application ofTime Wamer Telecom of Ohio, L.P. to revise local tariff to reduce the 
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standard primary rate ISDN (PRI) monthly recumng charges for 30 and 60 month tenn customers. 
1 n/nfi/onn'̂  Amended tariff; this filing incorporates additional provisions to the Jurisdictional Reports section, filed 
- - - - - - on behalf of applicant by C. Wightman. 
•I n/mnnn'i Amended tariff pages filed on behalf of Time Warner Telecom of Ohio, L.P.s Access Services Tariff by 

nnwc/onno Revision to local tariff this filing introduces the Time Wamer Telecom 4th quarter 2003, promotion, filed 
-̂̂ '̂̂ -'̂ •̂̂ -̂  by C. Wightman. 

09/22/2003 Amended tariff pages filed on behalf of Time Warner Telecom of Ohio, L.P.'s Access Services tariff by 
C. Wightman. 
In the matter of the appllcatton of Time Wamer Telecom of Ohio, L.P. to revise Its tariff to add new long 

09/16/2003 distance services and grandfatiier the existing TIGR long distance services to existing customers and 
add the Time Warner Telecom 4th Quarter promotion. 

08/29/2003 Final tariff pages filed on behalf of Time Warner Telecom of Ohio, Inc. by C. Wightman. 
08/29/2003 Final tariff pages filed on behalf of Time Warner Telecom of Ohio, Inc., by C. Wightman. 
08/29/2003 '" *'̂ ® matter of the application of Time Wamer Telecom of Ohio, L.P. Access Service tariff to change 
yo_^y .̂ ooo j^g Columbus Switched Access rates and charges. 

08/29/2003 Final tariffs filed on behalf of Time Warner Telecom of Ohio, L.P. by C. Wightman. 
08/28/2003 '" *̂ ® matter of the application of Time Wamer Telecom of Ohio, LP to revise its Access Services tariff 

— and to add PIU factor language to Jurisdictional Reports. 
08/27/2003 *" ^̂ ® matter of the application of Time Warner Telecom of Ohio, LP, to revise PUCO tariff No. 5, 

private line services tariff. 

08/-15/2.003 Amended local tariff pages PUCO No. 6 local services, filed on behalf of applicant by C. Wightman. 
np/oft/or̂ n-̂  Amended tariff pages Tariff No. 6 local services. 1st revised sheet 45, sheet 71, original sheet 95.6 and 
vmjGuyuA 1st revised sheet 97, filed on behalf of applicant, by C. V\fightman. 
n7/oo/oAn'3 Superceded tariff pages, tariff No. 6 local sen îces, filed on behalf of Time Wamer Telecom of Ohio, 
yy/^^/^yuj L p^ ^y c. Wightman, 

07/17/2003 ^ ^ ' ® ^ tariff pages of PUCO tariff No. 3 Long Distance Services, to introduce the Grand Slam 
Promotion, filed on behalf of Time Wamer Telecom of Ohio, L.P. by C. Wightman. 

r\-7Mainnr,r, 1" the matter of the application of Time Warner Telecom of Ohio, LP to revise Tariff No. 6 Local 
.07i16/20g3 Services, (part 2 of 2) 
nvMannnn >" the matter of the application of Time Warner Telecom of Ohio, LP to revise Tariff No. 6 Local 
Q^^^^^^Services, (parti of 2) 
n7/n«nnnq '-'St of exchanges for Time Wamer Telecom of Ohio, L.P. and Metrocom AxS, L.P. dba Time Warner 
U//00/ZUUJ jg,e^^^_ ^ ^ jjy Q Bloomfield. 

Revised tariff No. 5 private line services tariff, to introduce the "Grand Slam" promotion offered to new 
06/12/200.3 customers ftx>m July 1, 2003 through September 30, 2003. filed on behalf of Time Warner Telecom of 

Ohio. LP. by C. Wightman. 
Updated service requirement form and revised tariff No. 6, local exchange tariff, to introduce the 

06/12/2003 "Grand Slam" promotion offered to new customers from July 1, 2003 through September 30. 2003, 
filed on behalf of Time Warner Telecom of Ohio, L.P. by C. Wightman. 
In the matter of the application of Time Warner Telecom of Ohio, L.P. to revise PUCO tariff No. 6 Local 

04/25/2003 Exchange tariff to introduce the Emergency /Crisis/Disaster Restoration and Provisioning 
Telecommunications Service Priority (TSP). 
In the matter of the application of Time Warner Telecom of Ohio, L.P. to revise its tariff, PUCO No. 5, 

03/25/2003 to introduce the Modification of Service Order, Expedited Due Date Service and Switched Native Local 
Area Networi< (SNLAN) Service. 

03/20/2003 R® '̂®®^ tariff, PUCO No. 3; this filing introduces the "Grow Your Business With Voice Services" 
promotion, filed on behalf of applicant by C. V\fightman. 

nr,Jor\nr\ri^ Revised tariff, PUCO No. 6; this filing introduces a new promotional offering, "Grow Your Business 
yj/zy/zyyo ^ ^ ^ y ^ . ^ Services" filed on behalf of applicant by C. Wlghtinan. 
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12/06/2002 R® '̂®®^ tariff filing on behalf of applicant to inti^upe the "Tee-it-Up" promotion offered to the 
^^^ company's tocal customers, filed ty C. Wightman. • 

08/19/2002 '" ^® matter of the appllcatton of Time Wamer Telecom of Ohio, LP. to revise its tariff, PUCO No. 5, 
^ to introduce Customer Direct Native Local Area Neitwork Service and incorporate text changes. 
njin^nmo Revised tariff; tills filing introduces the "More Than Local" promotion to tariff, PUCO No. 4, filed on 
- - - - - - - - - behalf of applicant by C. Wightman. 
niiDc^fomo Revised tariff; tills filing introduces a new promotion, "More Than Local", to tariff PUCO No. 3, filed on 
- - - - - - behalf of applicant by C. Wightman. 

Revised tariff; the purpose of this filing is to introduce a new promotion, FlexCall which is available to 
03/26/2002 Customers who subsaibe to the Company's Integrated Business Line or VersPak Service between 

April 4,2002 and July 31,2002. filed on behalf of applicant by C. Wightinan. 
Revised tariff; this filing introduces a new promotional offering, "Mission Possible" whrch is offered to 

03/26/2002 Customers who subscribe to the Company's Integrated Business Line Service between April 4. 2002 
and July 31.2002, filed on behalf of applicant by C. Wightman. 
In the matter of the application of Time Warner Telecom of Ohio, L.P. to revise its tariff, PUCO No. 5, 

03/21/2002 to introduce Point-to-Point Native Local Area Netwbri? Sen/ice and incorporate misqellaneous text 
changes. 

02/08/2002 '"̂  ̂ ^^ matter of tiie application of Time Warner Telecom of Ohio, L.P. to revise its tariff, PUCO No. 4, 
to inti"oduce extended tocal calling in Lebanon and Mason. 
Price list addendum; the purpose of this filing is to introduce two new promotional offierings, "Best 

01/09/2002 Choice Promotion" and "Satisfaction Guarantee Promotion", filed on behalf of applicant by C. 
Wightman. 
In the matiBr of the application of Time Warner Telecom of Ohio, L.P. to revise its tariff, PUCO No. 3. 

11/16/2001 ^° introduce TIGR InterLATA Calling Sen/ice, TIGR Calling Card Service and TIGR 8XX Toll Free 
j j l i—yy . - Service, grandfathers TimeOut (1+Dialing) Service; TimeCard (Calling Card) Service, TimeLineSXX 

(Toll Free) Service and Perfect Ten Toll Option. 
09/11/2001 '" ^̂ ® matter of the application of Time Warner Telecom of Ohio, L.P. to revise its tariff, PUCO No. 5. 
ya J. jQ introduce a new promotion and revise the DS1 gnd DS3 rates. 

In the matter of the applicaiton of Time Warner Telecom of Ohfo, L.P. to revise its tariff. PUCO No. 4, 
08/29/2001 to incorporate the company's compliance with the Commission's b l̂l blocking policy and otte 

amendments. 

08/29/2001 '" ^̂ ® matter of the application of Time Warner Telecom of Ohk), L.P. to revise its tariff. PUCO No. 3, 
to incorporate tiie company's compliance with the Commission's toll blocking policy. 

nA/onnnm R""'̂  t.ist Addendum; the purpose of tiiis filing is to introduce a new promotion - "One Solution", filed 
- - - ^ - - ~ ' on behalf of applteant by C. Wightman. 
n /̂97/!?nn'i ' ^ " ^ List Addendum; this filing introduces a new promotion - "One Solution" which will be In effect from 
—'-—-—- May 14,2001 through August 31.2001. filed on behalf of applicant by C. Wightman. 
^P/nytnnnn Application for self complaint filing to increase certain maximum rates in tiie company's local tariff, filed 
uq/^4/^uyy ^^ ^ ^ half of applicant by C. Wightman. (14 pgs.) (00-1549) 

n7fri7nf\r)r\'" the matter of the application of Time Warner Telecom of Ohio, L.P. to revise PUCO Tariff No. 5-
^̂ •̂ ^̂ ^̂ ^̂ ^™ Private Line Service. 

Application for approval of change in control in its parent company, Time Warner Telecom. Inc. 
03/10/2000 pursuant to Ohio Revised Code Section 4905.402(B). filed on behalf of applicant by M. Schenfner. (60 

pgs.) (00-479) 
noM 7n QQQ Application to revise its tariff to incorporate minor text changes and introduce table of contents pages 
uw^i//jyya ^̂ ^ gections 7 and 8, filed on behalf of applicant byC. Wightman. (26 pgs.) (99-1108) 

Price List; the purpose of this filing is to increase the Voice Grade Service Channel Mileage fixed and 
08/25/1999 per mile rate, reduce the DSI Channel Mileage fixed and per mile rate and lists current rates for DS3, 

filed on behalf of applicant by C. Wightman. (26 pgs.) 
nft/n-^/ioQa -̂O â' 3""^ private line tariffs, PUCO No. 5, filed on behalf of applicant by C. Wightman. (66 pgs.) (94-
^^•^^•^--1695.98-1611) 
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11/13/1997 "̂*^® ̂ '®^ Addendum; this filing revised certain tariff pages to reflect its operations in Hamilton, Butler 
" ~ " - - and Clermont Counties, filed on behalf of applicant by M. Schermer. (10 pgs.) 

12/01/1990 Initial tariff filed. 
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FILE 
B£FOR£ 

THE PUBLIC U n U T l E S COMMISSION OF OHIO 

tw telecom of ohio lie 

Complainant, 

V. 

AT&T Ohio, 

Respondent 

CaseNo.08-I2l5-TP-CSS 

COMPLAINT 
AND 

REQUEST FOR EXPEDITED RULING 
O 
O § I 

-V? 1 
3 I 

Now comes tw telecom of ohio He C^WTC"), pursuant to the Telecommimicstions Act 

of 1996 (hereinafter TA-96"),' Ohio Revised Code TR-C") Sections 4905^22 and 4905^6, and 

Ohio Administratrve Code COAC") Rules 4901:1-7-03 and 4901:1-7-28 fo its Complaint 

against the Ohio Bell Tel^caie Conxpany d/b/a AT&T Ohio rAT&T^ m the basis that AT&T 

is in violation of its statutory, regulatoiy, and contractual duties by lefusing to execute TWTC's 

amendinent to the parties' interconnection agrecanent to incorporate the Public Utilities 

Coramission of Ohio*s C^nanission" or "PUCC^ oid«- on transit trafBc in Case No. 06-1344-

TP-ORD. 

For its Complaint, TWTC states as Mows: 

PARTIES AND JURISDICTION 

1. TWTC is a Delaware limited liability company provMing telecommiuiications 

services to the public in the state of Ohio. TWTC has ofKces in Ohio located in Colunabus at 

' Tetec<Msmimicstions Actof ]996»Pub. L. No. ]04-104,110 Stat 56{1996)CcodilHdat 47U.S.C §§ 151 «t seq.}. 

m i » i« to MTtlfy t J » t tke iwA0«» appMTlfio «r» •» 

^SSSSml J w t ^ 3 - t i w r.»ul«r coar8« of t>^)W«. ^ 2770374v2 
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250 W. Old Wilson Bridge Road, Worthington, Ohio 43085; in Dayton at 2 Prestige Place, Suite 

440, Mimisbvrg, Ohio 45342; and in Cincinnati at 9490 Moridan Way, Cincinnati, Ohio 45069. 

TWTC is a public utility as defined in R.C. Section 4905.02 and a telephone company as de&ied 

in R.C. Section 4905.03(AX2). 

2. AT&T is an Ohio corpOTation wl& Its imncipal place of bu^ness in Ohio. AT&T 

provides telephone exchange service, «»cfaange access, and other telecommunicatians and 

iiKformadon services within the state of Ohio. AT&T is a public utility as defused in R.C. 

Section 4905.02 and a tdefdione company as deigned in R.C. Section 4905,03{A)(2). 

3. The Commission has jviisdiction over the sut^ect matter of this Complaint 

puisuant to Sections 252(<0{1) and 252(e) of TA-96 and RC. Secdons 4905.03, 4905.04, 

4905.05,4905.06, and 4905.26. 

4. TWTC has complied witii the dispute resohoicm processes set forth in Section 10 

of its interconnection agreement, including sending formal written notice to AT&T and 

participating in good faith negotiations regarding the iHoposed amendment to its mterconnection 

agreement 

F,^CTS 

5. AT&T provides wholesale telecotmnunications sen^ices to TWTC pursuant to die 

tams of an int^x»>anection agreem^ C'Inleroonnecticm Agreement*^ entered vaio under 

Sections 251 and 252 of TA-96, effectively EqTproved by the Commission on July 17, 2002 m 

Case No. 02-91 l-TP-NAG.^ A true and correct copy of the Interconnection Agreement is 

attached hereto as Exhibit 1. 

' When the IntercDaaectioii Agreement was executed end later became ef&ctrve, AT&T operated uader the name 
Ameritech Ohio, and TWTC operated in Ohio under the inine Time Warner Telecom of Ohlô  L.P. Efibctrve July 
1,200S, Time Warner Telecom of Ohio mdeniyem a formal name change to tw telectmi of ohio Ik, and i% refoied 
tohenanaaTWTC" 

277(B74v2 
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6. The Commission has continuing jurisdiction lo enforce the terms aiKl conditiCRis 

of its July 17,2002 Order and the Interconnection Agreement.^ 

7. Section 21.1 of the Interconnection Agreement (the 'ti^iange of Law Provision^O 

states as follows; 

In the event that any of the rates, terms and/or conditions herdn, or any of 
the laws or regulaticms that were the basis or rationale for such rates, terms 
and/or c(Kiditions in this Agreem^it, are invalidated, modified or stayed 
by any action of any state or federal regulatory (H: legislative bodies or 
courts of competent jurisdiction *** the affected provision shall be 
immediately invalidated, modiOed, or stayed, con^stent with the action of 
ihe legislative body, court, or regulat(»y ^ency upon die written request 
of either Party. In such event, the Parlies shall eiqiend diligent efforts to 
arrive at an agreement regarding the appropriate conforming mo^ficalions 
to the Agreement. If negotiations ^ 1 , disputes between the Parties 
concerning the intorpretatixm of tte actions required or provisions affected 
by such governmental actions shall be resolved pursuant to the dispute 
resolution process provided for in tins Agre^nent. 

8. As part of Case No. 06-1344-TP-ORD, the Commission adopied new'^cairiex-to-

carrief rules having an effective date of November 30,2007. 

9. As adopted by &e Comnnssion in Case No. 06-1344-TP-ORD, new Rule 4901:1-

7-13(D) reads: 

Hie intermediate telefdione cotx^Huiy(ies) must be compensated at die 
intermediate telephone c<mipai^'s totel element long run incremental cost 
(TELRIC) based tran^t traftic compensation rates. Until such time as the 
commission ^proves telephone company-^MScific TEURIC-based transit 
traffic compensation rates, an intermediate telephone compare ^lould be 
compensated, on an Interim basis, at its tariffed switched access rates 
subject to a true vip of these rates. 

^ 47 U.S.C. §232(e); See, also^ OMo BeU TeL Co. v. Qiobtd Naps Ohio, Inc. (SD. Ohio 2008X 540 F. Supp2d 914, 
920 (holding that the '"interpretadoD of the [TA-961 as a whole, and of § 252(eX6X t̂ iat is most coasistent with 
Congnss*s broad grant of respmisibility to slate coounissions is one which requites litigants IJlce Ohio Belt to first 
raise their breadi-Oi^ICA claims befbre the state coiranissions'*). 

277(6?4v2 
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10. In January 2008> TWTC inv(^ed its powers under the Change of Law Provision 

and requested that AT&T amend the Interconnection Agreement to reflect the language in new 

Rule 4901 :l-7-l3(D). 

11. On April 8, 200S, counsel for TWTC sent a formal written request to AT&T 

seeking an amendment to the Interconnection Agreement as required by the t^rms of die Change 

of Law Provision. A true and accurate copy of the April 8, 2008 tetter is attached hereto as 

Exhibits 

12. In a letter dated July 29, 2008, AT&T revised to amend tiie Interconnection 

Agreemeat, stating: 

In the PublH! Utilities CtHnmis^cm of Ohio Q^CO) order dated 
Ai^ust22, 2007 in Case No. 06-1344-TP-ORD Rule 4901:1-7-13 (£) 
states Heat, **Tlas sec^xi shall not be C(»istrued to prechide telephone 
companies &om negotiating other transit traffic inteaiconnection and 
compensation arrangem^its.," [sic] The ®dstii^ Transit Rates, as 
reflected in the negotiated infierconnection agreemenA effective April 17, 
2002 and extended to Deconber IS, 2009 at Ibe request ofTime Wamer 
Telecom pursuaitt to the BellSouth Me^er Condition 4, meet the 
requirements in Rule 4901:1-7-13 (E), therefbre an amendment based <m 
change of lawOT Rule 4901:1-7-13(D) is unnecessary. 

A true and accurate copy of die letter dated Ju^ 29,2008 is attached hereto as Exhitnt 3. 

13. In August 2008, AT&T again refused to amend the Ihteiconnection Agreement on 

the grounds that TWTC waived its ability to request an amendment imder the Change of Law 

Provifflon on the grounds that TWTC should have incorporated the "change in law," i.e. new rule 

490l;l-7-13(D), as part of its Seventeenth AmeiKfanent to die Interccamection Agreement, 

executed on November 28, 2007 and filed on January IS, 2008 witii the Commission in Case 

No. 08-0041-TP-NAG. A true and accurate copy of the Seventeenth Amendment is attached 

heretoasBxhibit4. 

2770374V2 
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14. The Seventeenth Amendment served the purpose of ^ t e n ^ i ^ the duration of die 

Interconnection Agreement through December 15,2009. 

15. In an e-mail dated August 22, 2008, TWTC explained that, as part of tiw 

Seventeenth Amendment to the Interconnection Agreement, both parties reserved their rights 

regarding any future change of law. A true and accurate copy of the August 22,2008 e-mail is 

attached hereto as Exhibit 5. 

16. In particular, the Ai^ust 22, 2008 e-mail referenced Paragraph 4 of tl» 

Seventeenth Amendment to the Intercoimection Agreemmit, wh i^ stated: 

In entering into this Amendment, neither Party waives, and each Party 
expressly reserves, ai^ rights, remedies OT a^umeots it may have at law 
or imder die intervening law or regulatory change provisioiK in the 
underlying Agreement (including intervening laiw ti^sts asserted by either 
Party via written notice predating this Agreement) witii respect to any 
ordenrs, decisi<ms, legisiaticm or proceedings and any remands thereof, 
which tiie Parties have not yet fully incorpcHSted into this Agreonent or 
which may be the sulgect of further review. 

17. The August 22,2008 e-mail also noted dial, on February 29,2008, AT&T availed 

itself of tiie Change of Law Provision to incorporate the holding &om the PUCO's Entry of 

January 16, 2008 (and entered well after tiie fUmg of tiie Seventeenth Amendment) in Case 

No. 06-1345^1P-ORD. 

COUNT ONE 

Dedarfttoiy Relief 

Poisaant to the InterconnectioD Agreement, AT&T Mnst Honor the Change of Law 
Provision and Agree to Jo]n% Amend the Interconnectioii Agre»a«it to Reflect the Rates 

Required by OAC Ibile 4906:l-7-13(D) 

IS. TWTC repeats and realleges, as if rewritten herein, the allegations set fortii in 

ParagF^)hs 1 through 17 of tins Complaint. 

277fl374v2 


