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BAILEY CAVALIERI LLC

ATTORNEYS AT LAW

One Columbus 10 West Broad Street, Suite 2100 Columbus, Ohio 43215-3422
tclephone 614.221.3155  facsimile 614.221.0479
www.baileycavalieri.com

Direct Dial: 614.229.3210
Emzil; dane.stinson@BaileyCavalieri.com
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Via Hand Delivery o x A

Ms. Renee Jenkins - B

Docketing Division — %
Public Utilities Commission of Ohio, 13" Floor '

180 East Broad Street

Columbus, OH 43215-3793
In the Matter of the Application of Ghio Edison Company, The Cleveland Electric

Re:
Hluminating Company and The Toledo Edison Company for Approval of Rider FUEL
and Related Accounting Authority; Case Nos. 09-21-EL-ATA, 09-22-EL-AEM, 09-23-EL-
- AAM
Dear Ms. Jenkins:

Please find enclosed for filing in the above captioned matters the original and twenty (20)
copies of (1) NextEra’s Motion to Intervene and (2) NextEra’s Application for Rehearing.

Please date stamp and retum the additional copies enclosed herewith.

Very truly yours,

7&’ CAVALZ LLC
ane Simson
Enclosures

cc:  Alan R. Schriber, Chair (via hand delivery)
Ronda Hartman Fergus, Commissioner (via hand delivery)
Valeric A. Lemmie, Commissioner (via hand delivery)
Paul A. Centolella, Commissioner (via hand delivery)

Cheryl Roberto, Commissioner (via hand delivery)
Stephen D. Lesser, Chief of Staff (via hand delivery)

Christine M. T. Pirik, Examiner (via hand delivery)
Gregory Price, Examiner (via hand delivery)
Paul . Duffy, Legal Director (via hand delivery)
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In the Matter of the Application of the Ohio Edison ) Ue
Company, The Cleveland Electric Illuminating ) Case Nos. 09-21-EL—ATA O
Company, and The Toledo Edison Company for ) 09-22-EL-AEM
Approval of Rider FUEL and Related Accounting ) 09-23-EL-AAM
Authority. )
MOTION TO INTERVENE
OF

NEXTERA ENERGY RESOURCES, LLC, ET AL.
[formerly known as FPL Energy, LLC]

NextEra Energy Resources, LLC; FPL Energy Power Marketing, LLC; Gexa Energy
Holdings, LLC; and Gexa Enegy — Ohio, LLC, (collectively “NextEra”),' respectfully move the
Public Utilities Commission of Ohio for leave to intervene in the above-captioned cases pursuant
to section 4903.221, Ohio Rev. Code, and rule 4901-1-11, Ohio Admin. Code. NextEra’s
interests in this proceeding and the reasons supporting this Motion to Intervene are set forth in
the attached Memorandum in Support.

Respectfully submitted,

Aroe Ko

Dane Stinson, Esq.

BAILEY CAVALIERILLC

10 West Broad Street, Suite 2100
Columbus, Ohio 43215

(614) 221-3155 (telephone)

(614) 221-0479 (fax)
Dane.Stinson@BaileyCavalien.com

Attomey for NextEra Energy Resources, LLC

' FPL Energy Power Marketing, .1.C, Gexa Energy Holdings, LLC, and Gexa Energy — Ohio each is an
affiliate of NextFra Energy Resources, LLC, formerly known as FPL Energy, LLC. FPL Energy Power Marketing,
LLC, was formerly known as FPL Energy Power Marketing, Inc.
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MEMORANDUM IN SUPPORT

L INTRODUCTION

FPL Energy Power Marketing, LLC (“PML"); Gexa Energy Holdings, LLC (“Gexa™);
and Gexa Energy — Ohio, LLC (“Gexa — Ohio”) each is an affiliate of NextEra Energy
Resources, LLC. (“NextEra Energy”). NextEra Energy is one of the nation’s leading providers of
clean encrgy with natural gas, wind, solar, hydroelectric and nuclear power plants in operation in
25 states across the country. It is the leading supplier of wind energy in the U.S. today with
approximately 5,000 MW in wind generation in operation at year end 2007. Its stated goal, as
part of its growth strategy, is to add approximately 10,000 MW .of new wind generation over the
pertod 2007-2012.

PML, Gexa, and NextEra Energy (collectively, ‘“NextEra”), are a part of the FPL Group,
Inc., a Fortune 500 company that is rated “A” both by Standard & Poors and Fitch Ratings, and
operates approximately 40,000 MWs of generation assets in the United States. Its affiliates also
include Florida Power & Light Company, the largest electric utility in the State of Florida;

PML is the marketing and frading arm of NextEra Energy. It helps to manage a diverse
merchant portfolio totaling approximately 15,000 MWs of electricity nationwide. PML is also a
top 10 wholesale energy trader and a significant provider of full requirements energy supply in
PIM, NEPOOL, and ERCOT. PML also provides bidding and scheduling services for non-FPL
owned assets, as well as hedging and scheduling load obligations of third parties under energy
management service agreements. It also has significant renewal energy marketing and trading
capabilities.

Gexa is a retail electric provider licensed to serve commercial and industrial customers in
most of the major U.S. deregulated electricity markets. In Texas, Gexa serves residential
customers in addition to commercial and industrial customers. Currently, Gexa serves 120,000
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customers with a peak load of approximately 1,200 MW. PML procures substantially all of the
wholesale electricity supply needed by Gexa’s retail operations, and performs the settlement and
scheduling functions with each of the ISO’s on behalf of Gexa. Gexa's subsidiary, Gexa — Ohio,
is a competitive retail electric service (“CRES”) provider recently certified to provide CRES in
this state.? -

PML has executed a letter of intent to provide electﬁc supply to the Northeast Ohio
Public Energy Council (“NOPEC”), a large-scale governmental aggregation in Northeastern Ohid
with approximately 600,000 eligible customers in Ohio Edison’s and Cleveland Electric
Tluminating Company’s service territories.” NextEra and NOPEC are in the process of finalizing
a full requirements power supply agl'eeﬁlent to serve NOPEC's load, commencing in April 2009.

NextEra intervened and fully participated in FirstEnergy’s recent ESP proceeding to
protect its interests in establishing a level and competitive playing field for the provision of
competitive electric services in Ohio, under recently enacted Am. Sub. Senate Bill 221.
Specifically, NextEra opposed, among other things, FirstEnergy’s proposal to defer SSO
customers’ generation costs. By its application filed January 9, 2009, in this proceeding,
FirstEnergy® attempts to implement a similar deferral. NextEra’s legal positions include that the
deferrals, as proposed, .violate statutory provisions promoting electric competition (section

4928.02, Ohio Rev. Code), prohibiting discriminatory conduct (section 4905.35, Ohio Rev.

? See, In the Matter of the Application of Gexa Energy Ohio, LLC for Authority to Operation as a
Competitive Retail Electric Service Provider, PUCO Case No. 09-1081-EL-CRS (Certificate Issued October 20,
2008).

3 See In the Matter of the Application of the Ohio Edison Company, The Cleveland Electric Hluminating
Company, and The Toledo Edison Company for Authority to Establish a Standard Service Offer Fursuant to Section
4928 143, Revised Code, in the form of an Electric Security Plan, Case No. 08-935-EL-S80 (hcreafter, “ESP
Proceeding™), FPL Energy Ex. 1, Attachment A.

* The applicant electric distribution utilities in these proceedings (Ohio Edison Company, The Cleveland
Electric Ilhuminating Company, and The Toledo Edison Company) collectively will be refetred to as “FirstEnergy.”
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Code), and encouraging large-scale governmental aggregation (section 4928.20(K), Ohio Rev.
Code).

Rule 4901-1-11, Ohio Admin. Code, irflplements the provisions of Section 4903.221,
Ohio Rev. Code,” governing intervention in proceedings before the Public Utilities Commission
of Ohio (*“Commission™). Pursuant to Rule 4901-1-11(A)(2), Ohio Admin. Code, the
Commission may grani intervention if a person has “a real and substantial interest in the
proceeding and the person is so situated that the dispositiqn of the proceeding may, as a practical
matter, impair or impede his or her ability to protect that interest, unless the person's interest is
adequately represented by existing parties.” Under the rules, and consistent with the provisions
of Section 4903.221, Ohio Rev. Code, the Commission may consider the following criteria in
making its determination;

(1} The nature of the person’s interest;

(2) The extent to which the person’s interest is represented by
existing parties;

(3) The person’s potential contribution to a just and expeditious
resolution of the issues involved in the proceeding; and

(4) Whether granting the requested intervention would unduly
delay the proceeding or unjustly prejudice any existing party.

Rule 4901-1-11(B), Ohio Admin. Code.
If the deferrals are authorized only for SSO generation rates as FirstEnergy proposes in its
application, it will succeed in doing in this proceeding what it was prevented from doing in the

ESP Proceeding — implementing an anti-competitive deferred generation charge for SSO

5 Section 4903.221, Ohio Rev. Code, permiis a “person who may be adversely affected” to intervene in a Commission
proceeding and provides the following criteria for the Commission to consider in ruling upon applications for intervention:

(1) The nature and extent of the prospective intervenor’s interest;

(2) The legal position advanced by the prospective intervenor and its probable refation to the
merits of the case;

(3) Whether the intervention by the prospective intervenor will unduly prolong or detay the
proceedings;

(4) Whether the prospective intervenor will significantly contribute to full development and
equitable resolution of the factual issues.

#528442v1 4



customers only. The harm to NextFra is immediate and substantial® in that the anti-competitive
- proposal will:
1) provide an artificially low SSO price against which NextEra will

be unable to compete, preventing it from entering Ohio’s market
and serving NOPEC’s customers; and

2) place it at a competitive disadvantage vis-a-vis FirstEnergy’s SSO
suppliers, considering that FirstEnergy will assume such suppliers’
obligations to finance and collect the future revenues created by the
deferrals, whereas NextEra, and all CRES suppliers, if they were to
implement a similar deferral to compete, would be required to
finance and collect their own future revenues.

NextEra has a real and substantial interest in these proceedings and seeks to intervene to
protect its ability to compete in FirstEnergy’s markets, by opposing the proposed deferrals and
actively participating in the future proceedings considering the reasonableness of the deferred
amounts and their recovery.

NextEra will not unduly prolong or delay these proceqdings and, indeed, has filed this
motion to intervene prior to deadline for intervention established Section 4903.221, Ohio Rev.
Code. With its vast _expcrience in the electric service industry, and active participation in the ESP
Proceeding from which this case evolved, NextEra will contribute significantly to the full
de'velopment and resolution of the factual and legal tssues in these proceedings. Morcover,

NextEra’s financial interests in this proceeding cannot be adequately represented by any other

party.

% The Commission has indicated that the reasonableness of the deferral and recovery thereof will be
examined and addressed in a futwre proceeding. January 14, 2009 Finding and Order, at Paragraph 12. The
immediate and substantial harm that NextFEra, and all CRES providers, will suffer if an SSO-only deferral is allowed
must be addressed swiftly in the context of clarification or entry on rehearing. See Ohio Consumers’ Counsel v. Pub.
Util. Comm. (2006), 111 Ohio St. 3d 384, 2006 Ohio 5853, 856 N.E.2d 940 (a party may argue that harm resulted
from an accounting order that the party claims was unlawful and unreasonable). '
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Wherefore, NextEra respectfully requests that the Commission grant its motion to

intervene in this proceeding.

Respectfully submitted,

L

Dane Stlnson,

BAILEY CAVALIERI LLC

10 West Broad Street, Suite 2100
Columbus, Ohio 43215

(614) 221-3155 (telephone)

(614) 221-0479 (fax)
Dane.Stinson@BaileyCavalieri.com

Attorney for NextEra Energy Resources, LLC
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing Motion to
Intervene of NexiEra Energy Resources, LLC was served by electronic mail this 26™ day of

January, 2009 on the persons listed below.

James W. Burk/Mark Hayden
Arthur Korkosz/Ebony Miiler
FirstEnergy Service Company
76 South Main Street

Akron, Ohio 44308

burkj@firstenergycorp.com
haydenm@firstenergycorp.com
korkosz@firstenergycorp.com
millere@firstenergycorp.com
David A. Kutik

Jones Day

North Point, 901 Lakeside Avenue
Cleveland, Ohio 44114

dakutik@jonesday.com

Andrew Campbell

Jones Day

325 John H. McComell Bivd, Ste 600
Columbus, Ohio 43215
ajcampbell@jonesday.com

David I. Fein

Vice President, Energy Policy - Midwest
Constellation Energy Group, Inc.

550 West Washington, Blvd., Suite 300
Chicago, IL 60661
david.fein@constellation.com
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Dane Stinson

Nolan Moser

Air & Energy Program Manager
The Ohio Environmental Council
1207 Grandview Avenue, Suite 201
Columbuys; Ohio 43212-3449
nmoser@theOEC.org

Jeffrey L. Small, Counsel of Record
Jacqueline Lake Roberts

Richard C. Reese

Gregory I. Poulos

Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
small@occ.state.oh.us
roberts@occ.state.oh.us
reese(@occ.state.oh.us
poulos@occ.state.oh.us

Cynthia A. Fonner

Senior Counsel

Constellation Energy Resources, LLC
550 West Washington, Blvd., Suite 300
Chicago, IL 60661

cynthia.a. fonner@constellation.com


mailto:korkosz@firstenergycorp.com
http://gvcorp.com
http://onesdav.com
mailto:aicampbell@ionesdav.com
mailto:nmoser@theOEC.org
mailto:roberts@occ.state.oh.us
mailto:reese@occ.state.oh.us
mailto:poulos@occ.state.oh.us
mailto:david.fem@constellation.com
mailto:former@constellation.com

Trent A. Dougherty

Staff Attorney

The Ohio Environmental Council
1207 Grandview Avenue, Suite 201
Columbus, Ohic 43212-3449
trent@theOEC.org '

Gary A. Jeffries

Senior Counsel

Dominion Retail, Inc.

501 Martindale Street, Suite 400
Pittsburgh Pa 15212-5817
Gary A Jeffries@dom.com

Ohio Energy Group

David F. Boehm, Esq.

Michael L. Kurtz, Esq.

BOEHM, KURTZ & LOWRY
36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202
dboehm@BK Llawfirm.com
mkurtz@BKI lawfirm.com

David C. Rinebolt

Colleen L. Mooney

Ohio Partners far Affordable Energy
231 West Lima Street

P.O. Box 1793

Findlay, Ohio 45839-1793
drinebolt@aol.cam

CINOOI! columbus.1r.com

Nucor Steel Marion, Inc.
Garrett A. Stone

Counsel of Record
Michael K. Lavanga

Brickfield, Burchette, Rifts & Stone, P.C.

1025 Thomas Jefferson Street, N.W.
8th Floor, West Tower

Washington, D.C. 20007
gas@bbrslaw.com
mkl@bbrslaw.com
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Craig G. Goodman

President

National Energy Marketers Associalion
3333 K Street NW, Suite 110
Washington, D.C. 20007

cgoodman(@energymarketers.com

Dominion Retail

Barth E. Royer

33 South Grant Avenue
Columbus, Ohio 43215-3927
barthroyer@aol.com

The Kroger Company

John W. Bentine, Esq.

Mark 8. Yurick, Esg.

Matthew 8. White, Esq.
Chester, Willcox & Saxbe LLP
05 East State Street, Suite 1000
Columbus, Ohio 43215-4213
jbentine@cwslaw.com
myurick@cwslaw.com
mwhite@cwslaw.com

Industrial Energy Users-Chio

Samuel C. Randazzo (Counsel of Record)
Lisa G. McAlister

Daniel J. Neilsen

Joseph M. Clark

MCNEES WALLACE & NURICK LLC
21 Bast State Street, 17th Floor
Columbus, Ohio 43215
sam{@mwncmh.com
Imcalister@mwncmh.com
dneilsen@mwnemh.com
jelark@mwnemb.com
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Northwest Ohio Aggregation Coalition
Lance Keiffer

Assistant Prosecutor, Lucas County
711 Adams Street, 2nd Floor

Toledo, Ohio 43624-1680
lkeiffer@co.lucas.ch.us

Northwest Ohio Aggregation Coalition
Sheila H. McAdams

Law Director

Marsh & McAdams

204 West Wayne Street

Maumee, Ohio 43537
sheilahmca@aol.com

Northwest Ohio Aggregation Coalition
Paul S. Goldberg, Law Director
Phillip D. Wurster, Asst. Law Dir.

5330 Seaman Road

Oregon, Ohio 43616
pgoldberg@eci.oregon.oh.us

Northwest Ohio Aggregation Coalition
Paul Skaff, Assistant Village Solicitor
Leatherman, Witzler

353 Eim Strest

Perrysburg, Ohio 43551
paulskaffi@justice.com

Richard L. Sites

General Counsel and Senior Director of
Health Policy

Ohio Hospital Association

155 East Broad Street, 15th Floor
Columbus, Ohio 43215-3620
ricics(@ohanet.org
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Northwest Ohio Aggregation Coalition
Leslie A. Kovacik

Senior Attorney, City of Toledo

420 Madison Ave., Suite 100

Toledo, Ohio 43604-1219

leshie kovaciki@toledo.oh.sov

Northwest Ohio Agpregation Coalition
Brian J. Ballenger

Law Director

Ballenger & Moore

3401 Woodyville Rd., Suite C

Toledo, Ohio 43619
ballengerlawbjb@sbcglobal.net

Northwest Ohio Aggregation Coalition
James E. Moan, Law Director

4930 Holland-Sylvania Road
Sylvania, Ohio 43560
Jimmoan@hotmail.com

Northwest Ohio Aggregation Coalition
Thomas H. Hays, Solicitor

3315 Centennial Road, Suite A-2
Sylvamia, Chio 43560
hayslaw(@buckeye-express.com

John Jones

William Wright

Office of the Ohio Attorney General
Public Utilities Section

180 East Broad Street, 9th Floor
Columbus, Ohio 43215

john jones@puc.state.oh.us
william.wright{@puc.state.oh.us
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Neighborhood Environmental Coalition,
The Empowerment Center of Greater
Cleveland, United Clevelanders Against
Poverty,

Cleveland Housing Network and The
Consumers For Fair Utility Rates
Joseph P. Meissner

Cleveland Legal Aid Society

1223 West Sixth Street

Cleveland, OH 44113
jpmeissn@lasclev.org

Northeast Ohio Public Energy Council and
Ohio Schools Council

Glenn S. Krassen

Bricker & Eckler LLP

1375 East Ninth Street, Suite 1500
Cleveland, Chio 44114-1718
gkrassen@bricker.com

Larry Gearhardt

Chief Legal Counsel

Ohio Farm Bureau Federation
280 North High Street,

P.O. Box 182383

Columbus, OH 43218-2383
LGearhardt@ofbf.org

Citizen Power, Inc., David Hughes,
Kelli O'Neill and Ronald O'Connell
Theodore S. Robinson
Citizen Power

2121 Murray Avenue

Pittsburgh, PA 15217
robinson@citizenpower.com

The Ohio Manufacturets’ Association
Langdon D. Bell ,

Bell & Royer Co., LPA

33 South Grant Avenue

Columbus OH 43215-3927
LBELL33 @aol. com
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The Natural Resources Defense Council
and the Sierra Club

Henry W. Eckhart

50 West Broad Street #2117

Columbus, Ohio 43215
henryeckhart@acl.com

Sean W. Vollman

David A. Muntean

Assistant Directors of Law
161 S. High Street, Suite 202
Akron, Ohio 44308
Vollmse@ci.akron.oh.us

Munteda@ci.akron.oh.us

Northeast Ohio Public Energy Council and
Ohio Schools Counecil

Brett Breitschwerdt

Bricker & Eckler LLP

100 South Third Street

Columbus OH 43215
bbreitschwerdt@bricker.com

The Ohio Environmental Council
Barth E. Royer

33 South Grant Avenue
Columbus, Ohio 43215-3927
barthrover(@aol.com

Kevin Schmidt

The Ohio Manufacturers' Association
33 North High Street

Columbus OH 43215-3005

Kschmidtohiomfz.com
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Omnisource Corporation

Damon E. Xenopoulos, Esq.

Shaun C. Mohler, Esq,

Brickfield, Burchette, Ritts & Stone, P.C.
1025 Thomas Jefferson Street, N.W.

8th Floor, West Tower

Washington, D.C. 20007
dex@bbrslaw.com '
shaun.mohler@bbrslaw.com

Morgan Stanley Capital Group Inc.
Gregory K. Lawrence

McDermott Will & Emery LLP

28 State Street

Boston, MA 02109
glawrence@mwe.com

Eric D. Weldele

Tucker Ellis & West LLP
1225 Huntington Center

41 South High Street
Columbus, OH 43215
Eric.welde@tuckerellis.com

Direct Energy Services, LLC;
Constellation NewEnergy and
Constellation Energy Commodities
Group; Integrys Energy; National Energy
Marketers Assoc.,

M. Howard Petricoff

Stephen M. Howard

Vorys, Sater, Seymour & Pease LPP
52 East Gay Street

P. 0. Box 1008

Columbus, Ohio 43216-1008
mhpetricoff@vorys.com
smhoward@vorys.com

The Commercial Group

Douglas M. Mancino

McDermott Will & Emery LLP
2049 Century Park East, Suite 3800
Los Angeles, California 90067-3218
dmancino@mwe.com
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Steve Millard

President and Executive Director
The Council of Smaller Enterprises
The Higbee Building

100 Public Square, Suite 201
Cleveland, OH 44113
smillard@cose.org

Material Sciences Corporation
Craig I. Smith

Atltormney at Law

2824 Coventry Road
Cleveland, Ohio 44120
wis29(@yahoo.com

Steven Huhman

Vice President

Morgan Stanley Capital Group Inc.
200 Westchester Avenue

Purchase, NY 10577
Steven.Huhman@morganstanley.com

Robert J. Triozzi

Director of Law, City of Cleveland
Steven Beeler

Assistant Director of Law,

City of Cleveland

Gregory H. Dunn

Christopher L. Miller

Andre T. Porter

Schottenstein Zox & Dunn Co., LPA
250 West Street

Columbus, Ohio 43215
gdunn(@szd.com

cmiller@szd.cotm

aporter(@szd.com

The Commercial Group

Grace C. Wung

McDermott Will & Emery LLP
600 Thirteenth Street, N.W.
Washington, D.C. 20005

gwung@mwe.com
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